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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DAN WILSON,
NO: 2:16-CV-0405TOR
Plaintiff,
ORDER GRANTING DEFENDANTS
V. MOTION FOR SUMMARY

JUDGMENT
SAFEWAY INC., a foreign
corporationd/b/a SAFEWAY STORE
#3521 (SAFEWAY),

Defendant

Doc. 34

BEFORE THE COURT is Defendant Safeway 1adviotion for Summary
Judgment (ECF No. 21). The Court held a hearing in Spokane, Washington or
September 11, 2018 and heard oral argument from the parhesCourt has
reviewed the files and the record, and is fully informed. For the reasons discus

below, Defendans Motion (ECF No. 21) igranted.
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STANDARD OF REVIEW

A movant is entitled to summary judgment if “there is no genuine dispute
to any material fact and that the movant is entitled to judgment as a matter of I
Fed. R. Civ. P. 56(a). A factis “material” if it might affect the outcome of the su
underthe governing lawAnderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986). An issue is “genuine” where the evidence is such that a reasonable jur
could find in favor of the nomoving party.ld. The moving party bears the
“burden of establishing the nonexistence afj@nuine issu&. Celotex Corp. v.
Catrett 477 U.S. 317, 330 (1986)This burden has two distinct components: an
initial burden of production, which shifts to the nonmoving party if satisfied by tl
moving party; and an ultimate burden of persuasion, which always remains on
moving party.” Id.

Only admissible evidence may be consider®d: v. Bank of America, NT
& SA 285 F.3d 764 (9th Cir. 2002). @monmoving party mayat defeat a
properly supported motion with mere allegations or denials in the pleadings.
Liberty Lobby 477 U.Sat 248. The“evidence of the nomovant is to be
believed, and all justifiable inferences are to be drawn in [themmrants]
favor.” Id. at 255. However the “mere existence & scintilla of evidence” will
not defeat summary judgmend. at 252. Furtherthe court need not, and will

not, “scour the record in search of a genuine issue of triable fideehan v.
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Allan, 91 F.3d 12751279 (9th Cir. 1996). The opposing party must present
significant and probative evidence to support its claim or defdnss.Corp. v.
Hartford Accident & Indem. Cp952 F.2d 1551, 1558 (9th Cir. 1991).
“[ U]ncorroborated and sedkerving testimony&onewill not create a genuine
issue of material factVilliarimo v. Aloha Island Air, In¢.281F.3d 1054, 1061
(9th Cir. 2002)

BACKGROUND*!

The instant action involves several claims by Plaintiff Dan Wiksgainst
his pastemployer,Defendant Safewaic., foralleged(1) disability
discriminationin violation of the Washington Law Against Discrimination
(WLAD), RCW 8§ 49.78.010st seq.(2) violation of theWashingtorFamily Leave
Act (WFLA), RCW 49.78.010et seqg.and (3) wrongful discharge in violation of
public policy. ECF No.1-1 at 56, 1 3.15.5.

Plaintiff began working at Safeway in 1985. ECF No. 22 at 2A&yust
2001, Plaintiff was promoted to Acting Meat Department Manager and then Me

Department Managesoon thereafter ECF No. 22 at 2UUnbeknownst to

1 The underlying facts are generally not in disputbe facts are
predominately gleaned from the deposition of Plaintiff or otherwise supported g

uncontradicted affidavits.
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Defendant, Plaintiff begadirinking around two bots of wine(or eight drinks)
per day during 2014. ECF No.-23at 5.
A. Plaintiff’s work performance before taking leave
Jackie Katanik, District Manager for Safewaygrsaw several Safeway
stores (including overseeing sales, gains, profits, food safety, safety of stores,
their store standards and services), including the Safeway where Plaintiff work
Ms. Katanik became familiar with Plaintiff in March, 2014. ECF Nolzit 4, 6.

Aroundthis time,Ms. Katanikfirst started inspecting the East Wenatchee store g

identified problems in the meat department: “it was not dating the cooler. Their

trim pans, it was old meat, a ton of @ftstocks. The Department was just filthy
dirty and not being cleaned on a regular basis and temps’'teearg adhered to.”
ECF No. 271 at 8. Ms. Katanik testified that Plaintiff hather issues:
Just leading his team and getting, you know, the job done. And, you kno
whenyou'd go in in the morning, he wasnyou know, filling the holes,
making a proper cutting list. And he waslkeading his team. The
department was running him. It washim running the department.
ECF No. 271 at 9. Ms. Katanik did not see impement in the Meat department
while Plaintiff remained in his positionECF No. 271 at 13.
Jason Helaas, the “meat merchandiserSateway ECF No. 231 at 23,

who oversees the meat departments within “District 31" for Safeway, ECF No.

at 1 4 visited Plaintiff's meat department on April 29, 2015. ECF No. 25 at 1 10

ORDER GRANTING DEFENDANTS
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Jason Helaawrote a letteto LauraVillalobos, then Store Directoa(k.a.Store
Manager), ECF No. 2T at 59 expressing hisoncernaboutPlaintiff not working
during his shifts and the condition of the meat department

While visiting your store today, | waguestioningvhy The Meat Manager

wasrit working the Tuesday after invenyeragain? After digging in further
| found “many™-“many” clocking issues that should have been addressed

(probably) months ago (maybe longer)... | had Jean Luc pull clocking dg

on Dan (Meat mgr) and what | found wagremely shocking!{l have
attached théate from the last month.). . You are in the middle of a
servicecrises—not to mention being short handed in the meat department
and you allow Dan the freedom to come and go when he pleases???? |
already disappointed witktandardsind service in the meat department and
for you to allow this is very concerning to me. | need to see immediate
disciplinaryaction . . . . Also | neeti00% commitment from Dan that he
will run this shop to the best of his ability and strive to the bestep aside.
| am done with his lack of enthusiasm and unwillingness to build his tean
a positive way. | need a leader in the meat department, not a person wh
milking the clock waiting for retirement. It is easy to see with my eyes wh
your clstomer are seeingyveryday. . Let's get it fixed!Thanks

ECF No. 251 at 2(emphasis in original)Notably, Plaintiff testified that he was
praised for leaving work early. ECF No. 2&3af 10.

Jeffrey Mullings, a MeabepartmentManager forSafeway at a different
store location (Store Number 1449), filled in for Plaintiff at Plaitgifftore (Store
Number 3521) in early May of 2015. ECF No. 24 at § 5. According to Mr.
Mullings:

While filling in for [Plaintiff], | noticed in the meat department quite a few

violations of Safewdy policies and procedures. For example, in the cools

| found undated or out of date product, which are policy violations. | also
observed trimming violations. Meat trimmings larger than the size of a g¢

ORDER GRANTING DEFENDANTS
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ball should be repurposed into meat products, such dsysbr stew meat.
| found many trimmings as large as my hand discarded in the meat lugge
container), another policy violation. During my time at Store Number 357
meat department staff informed &t [Plaintiff] frequently was not
following the schedule as he had been arriving to work late, leaving work
early, and frequently taking two (2) hour lunches. These schedule violati
surprised me as the Store Managers expect the Meat Departmenekéanag
to follow the posted schedules. | reported these violations and employee
concerns to Jeanuc Gibassier. Jeabuc told me that he was going to
address these issues with [Plaintiff] when [Plaintiff] returned to work. A d
or two later, Jeahuc agan asked me to cover [Plainti§ shift at Store
Number 3521. Jealuc told me thafPlaintiff] had showed up to his shift
an hour and a half late, and that wikaintiff] eventually came to work,
JeanLuc senfPlaintiff] home.

ECF No. Z at 11 68.

In early May, 2015, Plaintiff arrived late for wotkecause he fell asleep
before his shifand received &orrectve Action Notice. ECF Nos. 25 4t § 11,
23-1 at 82. According to aotherCorrectiveAction Notice, Plaintiff alsdeft work

earlyaround this time. ECF 0231 at 35 25-3. Plaintiff testified that his

2 It is unclear exactly what days Plaintiff worked in May and when he was
late,seeECF Nos. 25 at 6, § 17; 31 atl9, | 14, but its undisputed Plaintiff
arrived late for work at least once and was suspended that day, ECFNat 23
(Plaintiff recounting he was suspended on a day where he was lategxaihe
dates and the number of late arrivals is not material given theeathother

work-place violations.
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supervisor, Jean LuGibasser, suspendetiim and told him to go honefter he
arrived late for work.ECF No. 231 at 4041; seeECF No. 253 at 2. Mr.
Gibasser explained:
| suspended [Plaintiff] because he had many, many, not only late, but als
leaving early. Pretty muaimakinghis own schedule. That was the¢he
start. | said, you know, | cannetThat doesit work here. You cannot
make your own schedule.”
ECF No. 302 at 3.

In early May 2015, Vice President of Safeway, Dan Valenzuela, visited

Plaintiff s department and was upset and not pleased with the condition. ECF

231 at 3234. After the visit, Safeway management began drafting a Corrective

Action Notice to deliver to Plaintiff. ECF Nos. 25 at 4:25According tothe
Corrective Action Notice, the meat rack was “way below gold standards” on Ma)
6, 2015 when “our president, Dan Valenzuela paid us a\iistiuding violations
of “proper handling of meat products, quality of wrapping, [and] proper trimming
resulting in “lost revenues, high shrink, [and] loss of customer confidelcer
No. 252 at 2.

According toanotherCorrective Action Notice, a May1, 2015 audit
“found several critical violations”, including “no dates on product in the meat
cooler”; no country of origin (COOL) information on case products in the meat

cooler; “[p]re-trim violations; “[n]o stickers on several Hamburger meat

ORDER GRANTING DEFENDANTS
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packages’[b]oxes on the floor in the Meat cooler”; and the “[w]hole Departmen
not on schematics.” ECF No.-Z5at 2. These failures violated Safeway poligies
ECF Na. 25 atf{ 1516; 254 at 2, and Defendant explains that failure to abide K
COOL practices could result in negative surveillance audits with the U.S.
Agriculture DepartmentECF No. 25 af] 16. According to the Notice, the impact
of the violations included “lost revenues, high shrink, loss of customer confiden
potential COOL fines, [and]health department finesECFNo. 254 at 2.
B. Leave

“A few days afterGibasser suspended PlaintifPlaintiff applied for
medical leave of absence so he could attaralcohol detoxification and
treatmenprogram ECF No. 231 at 41. Plaintiff requested a leave of absence
beginningMay 11, 201%nd ending on July 2, 201%CF N&. 271 at 118; 231
at 85. Safeway provisionally grantdelaintiff's request on May 18, 2015, ECF
No. 231 at 87, andormally grantedPlaintiff's request for medical leave on June
19, 2015ECF No. 231 at89.

Plaintiff planned on going tan alcohorehalilitation programimmediately,
but was not able to get in until July 2, 2015; Plaintiff completedlit@hol
rehalilitation program by the end of July, 2015, but his doctor did not release hi

to go back to work until November 4. ECF No:-R@t 118.Pursuant to the

ORDER GRANTING DEFENDANTS
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doctors orders, Plaintiff requested an extedleave of absence la/couple of

months. ECF Nos. 2B at 44; 253. Notably:

ORDER GRANTING DEFENDANTS
MOTION FOR SUMMARY JUDGMENT -9

Plaintiff’s doctor wrote a letter tBlaintiff dated July 6, 2015
“confirm[ing] that [Plaintiff s] disability is being extended for at least
the next two months as [Plaintiff is] just now being admitted for
inpatient treatment of alcoholisSmECF No. 258.

In a letter from Defendant to Plaintiff dated July 14, Defendant
informed Plaintiff that his FMLA leave ended August 4, 2015 and th
Defendant approved of Plaintiéfleave of absence until September 3
2015. ECF No. 259 at 2.

Plaintiff’s doctor wrote a letter to Plaintiff dated September 18, 201
in which he states: “[d]Jue to worsening medical condition [you] are
advised not to return to work for 2 weeks, until next follow up.” ECI
No. 2510 at 2.

Plaintiff's doctor wrote a letter to PlaintdfatedOctobe 28, 2015n
which he sites: “[t] his is to confirm that you are able to return to
work full-time without restriction on 11/04/2015.” ECF No-25 at

3.
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¢ In a letter from Defendant to Plaintiff dated November 5, 2015,
Defendaninformed Plaintiffthat he was approved for leave until
November 4, 2015ECF No. 2511 at 2.
C. Planned return to work
Plaintiff contends he was terminated on July 29, 2015, because he “had
contacted Peggy to come back to work and [he] Wwdsing put back to work.”
ECFNo. 271 at 119. “Peggy” is a union representative, not a Safeway employ,
ECF No. 271 at 119. Plaintiff admits he was not medically cleared to go back t
work until November and testified that, although the doctor did not release him
“[h]e would have released me at any day.” ECF Nel2f 119. At the hearing,
Plaintiff’s counsel explained that when Plaintiff learned he may not get his posi
as meatlepartmenmanager in July, Plaintiff worked with his doctorextend his
medical leave. In éer words, Plaintiftlaims he could get his doctor to release
him for work any day, despite that his doctor wrote on July 6, 2015 that Plaintif
disability is being extended at least 2 more months. ECF N8. 2% the hearing,
the Court asked Plaifitis counsel to identify the facts supporting his contention
that Plaintiff attempted to return to work in July and Bateway would not let
him. Counsel for Plaintif€ited to Plaintiffs own testimony where Plaintiff
mentioned he talked with Peggy ¥, a union representative, not a Safeway

employee or agentSeeECF Na 27-1 at 103 (discussed return to work with Pegg

ORDER GRANTING DEFENDANTS
MOTION FOR SUMMARY JUDGMENT ~10
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Vines), 112 (discussion with Peggy Vines), 119 (discussing contact with Peggy
Vines), and 120 (bald statement that Safeway did not put Plaintiff back to work

Plaintiff later worked with his union and Safeway for a planned return
work in November, 2015. Howevddefendant did nathenhave an open meat
departmenmanager position and the Collective Bargaining Agreement betweer
Sdeway and its union employees (including Defendant) would not allow Plainti
to “bunp” anothemeatdepartmenmanager out of position; rathenetunion and
Safeway reached an agreement Biaintiff would return as a meat cutter. ECF
Nos. 25 at 7, R2; 2512.

Accordingto Mr. Mullings, he was informed that Plaintiff would be
transferring to his storeMr. Mullings testifiedhe was éxcited abouthe prospect
of [Plaintiff] working in my department becaugdaintiff] was experienced and
[Mr. Mullings] was planning on taking vacation tirhdeCF No. 24 at 3,  11. Mr.
Mullings recalled the following:

[Plaintiff] was scheduled for three shifts in ANdvember. | recall
[Plaintiff] informing me via text or phone call at some point that he came

the store personally to view his shift schedule; | did not see or speak to hj

if he did. On the day before his first scheduled shitgintiff] called me

and asked for that day off. $lked Bermaifthe store managenyvho refused
the request, anetlayedthe denial to [Plaintiff]. [Plaintiff] did not show up
for his first scheduled shift. | called to ask where he was, and [Plaintiff] tg
me [he] probably wouldih be coming in at allrad that his lawyer said this
was in his best interesfPlaintiff] did not show for his second and third
shift. None of these absencgsre excused. A few days affelaintiff]
missed his third and final scheduled shift, he called me and informed me

ORDER GRANTING DEFENDANTS
MOTION FOR SUMMARY JUDGMENT ~11
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would not be coming back at all, and that his lawyer advised him that wo

be in his best interests.

ECF No. 2 at 3, 11 124. According to Plaintiff, Mr. Mullings told Plaintiff that
he “would be highly scrutinized” and that Mr. Mullings would “write [Plaintiff] up,
for correctve actions at every point in time he could.” ECF No.123t 116. Mr.
Mullings denies this occurredeCFNo. 24 at 24,  15.

Defendant deemed Plaintfthree consecutive rshowsto be a voluntary
resignatiorpursuant to Safeway policy and administratively terminated his
employment on November 25, 2015. ECF No. 22%t%96

Plaintiff filed suit inthe Douglas County Superior Coort September 19,
2016 andDefendantemoved the matter to this Cobidsed on diversity
jurisdiction, 28 U.S.C. § 1332(a). ECF No. 1.

DISCUSSION

Defendant argues that Plaintgfclaims fail as a matter t#fw. ECF No. 21

at 67. For the reasons discussed below, the Court agrees.
A. Washington Law Against Discrimination (WLAD)

Plaintiff alleges thahis disability was a substantial factor in his termination
and that Defendant failed to accommodate Plaistdfsability. Plaintiffargues
Defendant is therefore liable for discrimination under the Washington Law Aga

Discrimination(WLAD).

ORDER GRANTING DEFENDANTS
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1. Discrimination

The WLAD “makes it an unfair practice for any employer ... [t]Jo dischargg
or bar any person from employment because othe presence of any sensory,
mental, or physical disabilitty. Brownfield v. City of Yakima78 Wash. App. 850,
873(2014) (quoting Wash. Rev. Code § 49.60.180). “An employee claiming
discrimination must first prove a prima facie case of discrimination and, if he or
she does so, then the burden shifts to the employer to present evidence sugge
nondiscriminatoryeason for [the termination].Id. (quotingSwinford v. Russ
Dunmire Oldsmobile, Inc§2 Wash.App. 401, 4184 (1996). “If the plaintiff
establishes a prima facie case, the burden of produebahnot persuasierthen
shifts to the employer to articulate some legitimate, nondiscriminatory reason f
the challenged action.Villiarimo, 281 F.3dat 1062(citing McDonnell Douglay.
Green 411 U.S5.792,802(1973. “If the employer does so, the plaintiff must

show that the articulated reason is pretexteigher directly by persuading the

court that a discriminatory reason more likely motivated the employer or irgire¢

by showing that the employsrproffered explanation is unworthy of
credence’ Id. (quotingChuang v. University of California Davig25 F.3d 1115,
1123 (9th Cir2000) (quotingrexas Deft of Cmty. Affairs v. Burding50 U.S.

248, 256(1981)).

ORDER GRANTING DEFENDANTS
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To avoid summary judgment, a plaintiff “must do more than establish a
prima facie case and deny the credibility of the [deferidhwnitnesses.”Bradley

v. Harcourt, Brace & Cq.104 F.3d 267, 270 (9th Cir. 1996). “A plaintiff cannot

create a pretext issue without some evidence that the articulated reason for the

employment decision is unworthy of belieBrownfield 178 Wash. App. at 874
(quotingKuyper v. Dejt of Wildlife,79 Wash.App. 732 (1995)Rather, the
plaintiff must produce “specific, substantial evidence of pretelt.{citation
omitted). “To do this, a plaintiff must show, for example, that the reason has no
basis in fact, it was not really a motivating factor for the decision, it lacks a
temporéconnection to the decision or was not a motivating factor in employme
decisions for other employees in the same circumstantgjuotingKuyper, 79
Wash.App at 7389). “Although a plaintiff may rely on circumstantial evidence
to show pretext, such evidence must be both specific and substawtighiimo,
281 F.3d at 106&iting Godwin v. Hunt Wesson, Ind50 F.3d 1217, 1222 (9th
Cir.1998)).

First, Plaintiff has not presented a prima facia case of discrimindfidme

elements of a prima facie case of disparate treatment disability discrimination &

14

\re

that the employee was: [1] disabled, [2] subject to an adverse employment action,

[3] doing satisfactory work, and [4] discharged under circumstances that raise :

rea®nable inference of unlawful discriminationBrownfield 178 Wash. App. at

ORDER GRANTING DEFENDANTS
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873 (quotingCallahan v. Walla Walla Hous. Autii26 Wash.App. 812, 83190
(2005)). Plaintiff has failed talemonstrate he was doing satisfactory work.
Indeed, the evidence in the record clearly demonstrates Plaintiff whsfitiotg
the standards required by Safeway, to say the least, before taking leave, and ti
he failed to even show up for work upon return from leave

SecondDefendant has presteed ample evidence demonstrating its decisio

to offer Plaintiff a different position and, later, to terminate Plaintiff was based g

valid work-place concerngnd Plaintiff has failed to show the reason is pretextual.

It is undisputed that Defendant put Plaintiff in the positioa m&at cutter because
the meatlepartmenmanager position was mongeropen and Safeway could not
“‘bump” the meatlepartmenmanager to give Plaintiff the positiofrurther, it is
undispued that Defendant terminated Plaintiff pursuant to store policy (three ng
shows is a voluntary quigfter Plaintiff chose to not show up for three shifts in a
row, telling his meatiepartmentnanager he was not coming back upon advice o
counsel.

Plaintiff has presented no evidence tlvauld persuade the court a
discriminatory reason more likely motivated the employer. Plaintiff has also fai
to provide any evidence that the emplog@rofferedexplanation is unworthy of
credence.Notably, Plaintiff claimdhe was “unjustly terminated for putting

[himself] into rehab[,]” ECF No. 24 at 117, but he admitted that he had no facts

ORDER GRANTING DEFENDANTS
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to support the contention, ECF No-2at 11920. Although the complained of
actions took place after Plaintiff toddave to attendlcoholrehallitation, (1) the
position Plaintiff wanted was not open because Plaintiff left for six months and
Safeway had to fill theacantposition and (2) Plaintiff was terminated after not
returning to work, which happened aftertbek leave, so thproximity of time is
incidental andully explained Further, although Plaintiff asserts he wohil
subjecedto scrutiny and would be written up if he made a mistake, this is a
reasonable condition of employment given Plaitgiffasppoor performance and
Defendants legitimate interest in maintaining its policiespeciallyhealth and
safety issuem the meat departmeniMoreover, increased scrutiny is not an
adverse actionSee Kortan v. California Youth Autl217 F.3d 1104111213 (9th
Cir. 2000)(finding there was no adverse action taken despite the plardiffim
of “increased criticism” at the workplace).

While Plaintiff asserts he tried to return to his position in late dty
Defendant did not let hingeeECF Nos. 11 at 4, 1 2.4; 21 at 119t is
undisputed that Plaintiff was not cleared to return back to work by his doctor ur
November.Indeed, as noted abowaintiff's doctor wrote a letter to Plaintiff
dated July 6, 2015 “confirm[ing] that [Plaiff’s] disability is being extended for at
least the next two months as [Plaintiff is] just now being admitted for inpatient

treatment of alcoholism.” ECF No. & In a letter from Defendant to Plaintiff

ORDER GRANTING DEFENDANTS
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dated July 14, Defendant informed Plaintiff that FMLA leave ended August 4,
2015 and that Defendant approved of Plaitgiféave of absence until September
3, 2015. ECF No. 29 at 2. These letters directly contradict Plaitgifflaim that
he was able and wiilig to return to work at the end d@ily, yet Defendant did not

let him. Moreover, he Court does not ignore the fact that Plaintiff claims he could

have convinced his doctor to release him for work any day, but neither the Plaiptiff

nor his doctodid so. ECF No. 27 at 119. In any event, Plaintlifis not
presented any evidence Safewayuld not let him return to work in Julyhé only
thing Plaintiff points to is hiswn deposition where he mentions he spoke with a
union representative, not Safewalhis settles the issue as to whether Plaintiff
attempted to return to work in July

Plaintiff otherwise argues that Defendant treated other similarly situated
employees differentlthan Plaintiff, but Plaintiff does not point to anyone that
deliberately declined to show up for work three times without being terminated.
Nor does Plaintiff point to anemployee with such drastic failures to abide by
company policies.

2. Failure to Accommodate

“[E] mployers have an affirmative obligation to reasonably accommodate fthe
sensory, mental, or physical limitations of [ employees unless the employer can

demonstrate that the accommodation would impose an undue hardship on the

ORDER GRANTING DEFENDANTS
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10

11

12

13

14

15

16

17

18

18

20

conduct of the employ&s business.’Doe v. Boeing Cp121 Wah. 2d 8, 18
(1993) (citingWAC 162-22-080). “[T]he scope of an employsrduty to
accommodate an employseondition is limited to those steps reasonably
necessary to enable the employee to perform his or her @h(¢itation omitted).
Plaintiff does not identify any request Defendant actually derfRadher it
Is undisputed that Defendant fulfilled every request to accommodate Plaintiff
alleged disability. Defendant granted every leave request and allowed Plaintiff
return to wok after taking a sbmonth leaveof absence While Plaintiff wanted
his positionasmeat departmemhanager, this request was not a request to
accommodate his disabilitas there is nothing that precluded Plaintibinfr
working asameat cutter.Defendant necessarily filled the meat department
manager position while Plaintiff was on extended leave, leave that exceeded th
12-week FMLA grace period, and was prohibited from “bumping” the manager
pursuant to the union contract.
3. Conclusion
Defendam has not presented any evidence that Defendant discriminated
against Plaintiff because of his disability or otherwise failed to accommodate hi
disability. Defendant is entitled to summary judgment on this issue.
I

I

ORDER GRANTING DEFENDANTS
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B. Washington Family Leave Act(WFLA)

Plaintiff claims Defendant is liable under the Washington Family Leave A
because Defendant did not return Plaintiff to his original position upon returning
work and Defendant retaliated against Plaintiff for taking leave.

“The WFLA is patternd on and construed in accordance with the FMLA.”
Shelton v. Boeing Co702 F. Appx 567, 568 (9th Cir. 2017)The FMLA . ..
simply guarantees that an employgetaking leave wilnot result in a loss of job
security or in other adverse employment actior’én Liu v. Amway Corp347
F.3d 1125, 1132 (9th Cir. 2003). As such, the FMLA generally requires an
employer to return an employee to the same position after taking sielaleadv
prohibits employers from considering “the taking of FMLA leave as a negative
factor in employment actions.d.; 29 U.S.C. § 2614(a); 29 C.F.R. § 825.220(c);
see Bachelder v. Am. W. Airlines, In@59 F.3d 1112, 1125 (9th Cir. 2001)

1. Right to position held before taking leave

Under the FMLA, although employees (generally) have a right to be
returned to their position upon returning to work, this is only available if the
employee returns to work within the allotted 12 weeks for medical leave, and it
undisputed Plaintiff did ot return to work until welbeyond the running of the 12
weeks. Hibbs v. Defx of Human Resource$52 Fed. Apjx 648, 649 (9th Cir.

2005) (“The protections of the FML-Aentitling an employee to return to his job
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as if he had never left, ...do not survihe expiration of the twelveveek FMLA
period.”). Plaintiff claims he attemgd to return before the 12 wepériod ended
in late July, but at this time heasin the midst ola Z2month extension deave
pursuant tdnis doctor's order (dated 7/6/2015pllowing his own request for leave
(approved 6/17/2015as discussed above.

2. “Interference” with FMLA rights

“[Aln employee may prevail on a claithat an employer interfered with her
rights by terminating her in violation of FMLA by showirlgy apreponderance
of the evidence that her taking of FMgkotected leave constituted a negative
factor in the decision to terminate HerXin Liu, 347 F.3dat 113536 (quoting
Bachelder 259 F.3d at 1125). The Ninth Circuit has expressly held that the
McDonnel Dougladurden shifting approadlapplied to disability discrimination
claims)does not apply to FMLA interference claims.

A plaintiff “can prove this claim, as one might any ordinary statutory clain
by using either direct or circumstantial esticte, or botf. Xin Liu, 347 F.3d at
1136 (quotingBacheldey 259 F.3d at 1125)For example, irBBachelder the
employers stated reason for terminatieimer absenceswas direct evidence the
absencegassuming they were absences covered by the FMIe#¢ a “negative
factor” in the decision to terminate the employée Xin Liu, on the other hand,

the Ninth Circuit found there was sufficiemtdirectevidence to support the
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plaintiff’s claim that her employer considered her leave as a “negative factor
her termination Id. at 1137 see als@llison v. Hous. Auth. of City of Seajtlel 8
Wash. 2d 79, 9B8 (1991).

In Xin Liu, the plaintiff worked for Amway as a scientist researching and
developing plant concentrates. 347 F.3d at 1130.went on maternity leave,
and her supervisor had to work on nights and weekends to “pick up the didck”.
A few weeks before her planned return to work, her supervisor called her to
confirm her return date; Liu asked for an extension and her supervisor denied |
request immediatelyld. A week later, the supervisor again demanded that Liu
provide a firm return dateld. Liu asked for an extension again and her supervis
ultimately agreed to a shorter extension thanrefaested Id. Liu again
requested an extension of leave to help her terminally ill father in China. Her
supervisor refused repeatedly, but eventually gave Liu avwees extension after
Liu contacted the Human Resources Departmihiat 113031. Shortly before
Liu had planned to leave for China, her supervisor requested she visit the com
for her annual performance evaluatidd. at 1131. At the meeting, her supervisor
told her he was assigning her primary project to another employee and that thg
company waslownsizing. Id. The supervisor gave her a score 19% lower than
her previous evaluation she had received six months eddier.

Liu’s score placed her at the bottom of her departnjelet. supervisor]
gave her the lowest possible score, a “one,” in several categories includil
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written communication, a category in which she had excelled in her previ
evaluation.He also gave her a “one” in several “soft skills” such as
“encourages selievelopment” and “holds people accountable for meeting
goals.” During the entire year of 1998, [the supervishd not give a “one”

to a single employee other than Liuiu’s prior evaluation under her former
supervisor, David Groh, was very positivde gave her very high scores, a
3.1 overall, and remarked that she was an excellent scientist with very gq
written communication skillsScores in her department ggad from 2.8 to
3.1, making Lius score one of the two highest in a department of four.
Groh testified that he could not recall ever criticizing her work either to he
directly or to any other supervisor.

Id. at 1131(footnote omitted).
The Ninth Circuit reviewed the evidence in detail, finding there was
sufficient evidence for a jury to find Liu taking leave was a factor in her

termination:
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Liu’s evidence that [her supervisgirsubjective evaluation served as the
central, if not sole, factor in her termination is significahere

termination decisions rely on subjective evaluations, careful analysis of
possible impermissible motivations is warranted because such evaluatiof
are particularly “susceptible of abuse and more likely to mask

pretext.” Weldon v. Kraft, Inc.896 F.2d 793, 798 (3d Cit990)(internal
citation omitted)see alsd_ujan v. Walters813 F.2d 1051, 1057 (10th Cir.
1987 (noting that “subjective criteria adedicated and’enthusiasimmay
offer a convenient pretext for giving force and effect to prejudice, and car
create a strong inference of employment discriminatiodgre, Lius
lowest scores were, fbe supervier] explained, in “soft skills” that
“cannot be taught,” such as “being upbeadi.jury could find these
categories vague enough to be suspect given the surrounding events.

The 19% drop in overall score from her former employee evaluation may
also creatan inference of impermissible motivatioBeéWinarto v.

Toshiba Am. Elecs. Components, |12¢4 F.3d 1276, 1286 (9th CR2001)
(holding that “[a]n unwarranted reduction in performance review scores ¢
constitute evidence of pretext in retaliationesgisunder Title VII) cert.
dismissed537 U.S. 10982003);cf. Hodgens144 F.3d 151170171 (1st
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Cir. 1998)(holding that prior bad performance over two year span in
evaluations weakened support for allegation that the empboterenination
was in violation of FMLA).

This evidence, combined wifthe supervisds] behavior toward Liu
regarding her leave suggests that the evaluation may have been tainted
his attitude towards her leavelis repeated denials of her leave and
comments about his increased waokd support this contentiorkinally,

the proximity in time between the leave and her termination also provides

supporting evidence of a connection between the two eveloidgens;144

F.3d at 168 (holding that the “close temporal proximity between two even

may give rise to an inference of causal connection.”).
Id. at 113637 (footnote omitted; citations altered)

Here,as discussed abovelaintiff has not presented any evidence that
Defendant considered Plaintgftaking of leave a “negative factor” in assigning
Plaintiff to themeat cuttepositionand then terminating him after he failed to
show upfor work. Unlike inXin Liu, there is nothing in the record showing
Defendant or any of its agents complained about Plaintiff taking leave. While
Plaintiff was written up for poor performance, this occutvetbre Plaintiff
requested leavand the evidence supports the legitimacy of the evalyajion
Further, unlike inXin Liu, the evaluations were not based on subjective categorif
but rather reflected thabjectivefactual findings of his performanced-inally,
although Plaintiff was assigned a different position and termiradtectaking
leave, it is undisputed that Defendant could not return Plaintiff to his original

positionbecause @t position had been filled (and they could not “bump” the
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person holding the position pursuant to an agreement with the union) and

Defendant was terminated after he failed to show up for welkintiff asserts he

was told that he would be highly scrutinized and written up, but this scrutiny and

attention to policies is clearly reasonable in light of Plaistifflast performance.
Moreover, mere threats of increased criticism do not constitute an adverse
employment actionSee Kortan217 F.3cat111213 (finding there was no
adverse action taken despite the plaitdifflaim of “increased criticism” at the
workplace).

This is not a case where there is at least “thin” evidence of an improper
motive. See Allison v. Hous. Auth. of City of Seatt&8 Wash. 2d at 998 (“thin,
but sufficient testimony” where employer made remarks about “little old ladies”
became hostileowards the plaintiff after learning her true age, and gave the
plaintiff an allegedly unwarranted reprimand, among other thirfgadher, this
case ignorelike Shelton v. Boeing02 F. Appx at 568, where there is simply no
evidence to suppoRlaintiff's claim of improper motiveln Shelton v. Boeinghe
Ninth Circuit affirmed the district coud grant of summary judgment to the
defendant, explaining no reasonable jury could find for the plaintiff where:

[the defendant] submitted evidence showing that it administered the [adv

actions] because he refused to comply with his mahagestructions to

contact her directly before taking any absence, not because he exerciseq
right to FMLA leavé and the plaintiff “provided no additional lence that

could possibly establish that the nature of his FMLA leave was a negativg
factor, or even a factor at all, in Boeisglecision to discipline him.
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Shelton v. Boeing Co/02 F. Appx at 568. As in Shelton the Defendant here has
presented ample evidensepporting the legitimacy afs actions and Plaintiff has
not presented any evidence to the contrary, as discussed above
C. Termination in violation of public policy

A claim for wrongful discharge is‘@arrow exceptiohto Washingtois
general rule of employment at wilMartin v. Gonzaga University Wash.2d
_,2018 WL 4355364, *f@5ept 13, 20B). “[T]o prevail on a cause of action, a
plaintiff employee must demonstrate that his or her “dischaaehave been
motivated by reasons that contravene a clear mandate of public policgp]”
“the burden shifts to the employer to prove that the dismissal was for reasons ¢
than those alleged by the employe#d’ (citing Thompson v. St. Regis Paper Co.
102 Wash.2d 219, 2323 (1984). The tort for wrongful discharge in violation of
public policy has generally been limited to four scenarios: “(1) where employee
are fired for refusing to commit an illegal act; (2) where employees are fired for
performing a public duty or obligation, such as serving jury duty; (3) where
employees are fired for exercising a legal right or privilege, such as filing worke
compensation claims; and (4) where employees are fired in retaliation for repoil
employemisconduct, i.e., whistlelowing.” Id. (citing Gardner v. Loomis
Armored, Inc. 128 Wash.2d 931, 936, 913 P.2d 377 (1996)). Only when a clair

does not fall within one of these four categories may the more refined Perritt
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analysis be appliedSee Martn, 2018 WL 4355364, *4 (citing, inter aliapRe v.
Anderson Hay & Grain Cp184 Wash.2d 268, 2778, 287 (2015) (“We note that
in other instances, when the facts do not fit neatly into one of the four-above
described categories, a more refined analysis may be necessary. In those
circumstances, the courts should look to the-fmant Perritt framework for
guidance. But that guidance is unnecessary here.”). The Perritt test has four
factors: “(1) The plaintiffs must prove the existence of a clear public policy (the
clarity element). (2) The plaintiffs must prove that discouraging the conduct in
which they engaged would jeopardize the public policy (the jeopardy element).
The plaintiffs must prove that the pubpolicy-linked conduct caused the
dismissal (the causation element). (4) The defendant must not be able to offer :
overriding justification for the dismissal (the absence of justification element).”
Martin, 2018 WL 4355364, *4 (citinardner, 128 Wash.2d at 93hd HENRY
H. PERRITT JR., WORKPLACE TORTS: RIGHTS AND LIABILITIES (1991)
Plaintiff argues the “WLAD expresses a clear policy against discharge frg
employment because of discrimination.” ECF No. 28 atH®&wever, as
discussed above, Plaintiff has not presented any evidence supporting his claimn
discrimination/retaliation/interference, however phrased. As such, even if the

Court were to adopt Plaintiff theory of liability, Plaintiff has not demonstrated ar
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adverse action was taken with an improper motive and Defendant has clearly
shownthere wasan “overriding justification for the dismissali any event
ACCORDINGLY, IT IS HEREBY ORDERED:

Defendant Safeway Ins. Motion for Summary Judgment (ECF No. 21) is
GRANTED.

The District CourClerkis directed taenter this Orderand Judgment
accordingly providecopiesto counsel, andlosethe file.

DATED September 25, 2018

il

THOMAS O. RICE
ChiefUnited States District Judge
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