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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Feb 12, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

LAFE EDWARD DAUGHERTY, No0.2:16CV-00408JTR
Plaintiff, ORDER GRANTING PLAINTIFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 15, 25 AttorneyDana C. Madserepresenttafe Edward Daugherty
(Plaintiff); Special Assistant United States Attorney Summer Stiregmesents the
Commissioner of Social Security (Defendanthe parties have consented to
proceed before a magistrate juddeCF No.6. After reviewing the administrative
record ad thebriefs filed by the parties, the CoO@RANTS, in part, Plaintiff's
Motion for Summary JudgmerDENIES Defendarns Motion for Summary
JudgmentandREMANDS the matter to the Commissioner for additional
proceedings pursuant to 42 U.S.C. § 405(Q).

JURISDICTION

Plaintiff filed applicatiors for Supplemental Security Income (S&hd

Disability Insurance Benefit®IB) on November 22, 2013Tr. 75, alleging
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disability since January 1, 200B;. 167, 173 due toseizures, depression, a back
injury, epilepsy, and polymicrogyrialr. 214 The applicatios weredenied
initially and upon reconsideratiodr. 10209, 11323. Administrative Law Judge
(ALJ) Donna L. Walkeheldahearing onJanuary 20, 201énd heard testimony
from Plaintiff, medcal expert, Ronald Deverdl.D., and vocational expert,
Richard CheneyTr. 39-74. At the hearing, the ALJ granted Plaintiffisotionto
withdraw his Request for Hearing on the DIB claiifr. 41-42. The DIB taim

was dismissed and the hearing continued as an SSI only claim with an applicat

date of November 22, 2023ld. The ALJ issuedn unfavorable decision on
February8, 2016 Tr. 23-24. The Appeals Council denied review September
28, 2016 Tr. 1-7. The ALJ'sFebruary 8, 201@8ecision became the final decision
of the Commissioner, which is appealable to the district court pursuant to 42
U.S.C. § 405(g) Plaintiff filed this action for judicial review oNovember 21,
2016 ECF Na. 1, 4.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parti@$ey are only briefly summarized
here

Plaintiff was39 years old athe date of applicationTr. 167. He completed
the twelfth grade in 1992Tr. 215 His reportedwork history includes the jolasf
inspector and machine operatdir. 197, 215 Plaintiff reportedhathe stopped
working onJanuary 1, 2008ue tohis conditions Tr. 214

11t is unclear whethepPlaintiff's appeal to this Court includes his DIB Claim
His Complaint specifically requests this Court set aside the Commissioner’s
decision in both the DIB and the SSI claims, ECF No. 4 at@Rlaintiff's
briefing only addresses the SSI claim, ECE Mo at 1.This order will address
both the DIB and the SSI claims.

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 2
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STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews thé\LJ’'s determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is basel@gal errar Tackett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is such relevant evidemceasonable mind
might accept as adequate to support a conclusiRichardson v. Peraleg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097If substantial evidencgupportghe administrative
findings, or if conflicting evidence suppsd finding of either disability or nen
disability, the ALJs determination is conclusivé&prague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decision supportedshbigstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d432, 433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-8tep sequential evaluation process
for determining whether a person is disabl@d C.F.R. 816.920(a)seeBowen
v. Yuckert482 U.S. 137, 14@2 (1987) In steps one through four, the burden of
proof rests upotheclaimant to establish a prima facie case of entitlement to
disability benefits Tackett 180 F.3d at 10989. This burden is met ondbe
claimantestablislkesthatphysical or mental impairménpreventim from
engaging irhis previous occupatiosn 20 C.F.R. $16.920(a)(4) If theclaimant

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 3
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cannot ddnis past relevant work, the ALJ proceeds to step five, and the burden
shifts to the Commissioner to show that (1) the claimant ctermnadjustment to
other work,and (2) specificgbswhich the claimant can perforexistin the
national economyBatson v. Comm’r of So8ec. Admin.359 F.3d 11901194
(9th Cir.2004) If theclaimant cannot make an adjustment to other work in the
national economy, a finding 6flisabled is made 20 C.F.R. 816.920(a)(4)).
ADMINISTRATIVE DECISION

OnFebruary 8, 201,6he ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Secukity.

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity sinceJanuary 3, 1999he originalalleged date of onsefr. 25.

At step twothe ALJdeterminedPlaintiff hada severe impairment of
“history of a seizurdisorder” Tr. 25.

At step three, the ALJ found Plaintdfd not have an impairment or
conmbination of impairments that met medicallyequaédthe severity obne of
the listed impairmentsTr. 28

At step four, he ALJ assessdelaintiff’'s resdual function capacitgnd
determined heould perform a range of work at the mediexertional level with
the following limitations:

the ability to lift and/or carry up to 50 pounds occasionally (1/3 of the
workday) and 25 pounds frequently (2/3 of the workday); stand and/or
walk up to 6 hours; and sit up to 6 hautde has an unlimited ability

to use bilateral upper extremities for pughand pulling (other than as
stated for lifting and carrying); unlimited ability to reach in all
directions, including overhead bilaterally; unlimited use of bilateral
hands for handling (gross manipulation), fingering (fmenipulation),

and feeling (sk receptors); unlimited postural ability to balance, stoop
(including bending at the waist), kneel or crouch (including bending at
the knees) and frequently climb ramps, stairs, or crawl but never climb
ladders, ropes or scaffolds; unlimited visual andnmnicative
abilities; unlimited environmental exposure to exposure[dio]

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 4
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extreme cold, extreme heat, wetness, humidity, noise, fumes, odors,
dusts, gases, or poor ventilation but should avoid concentrated exposure
to vibration and hazards (such as machinery and heighésgan have
superficial contact with the general public, could work in proximity to
but not close cooperation with-e@gorkers and supervisors, and would
work best in a job with routine predictable tasks with clearly set goals
and exgctdion.

Tr. 28-29. The ALJconcludedhat Plaintiff did not havepast relevant workTr.
32

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience anaesidual functional capacitandbased on the testimony of
the vocational expert, there were other jobs that exist in significant numbers in
national economy Plaintiff could perform, including the jobgpitd sette?, store
laborer, and janitorTr. 33. The ALJconcluded Plaintiff was not under a
disability within the meaning of the Social Security Act at any time fyfanuary
3, 1999, throughhe date of the ALJ’s decisior. 33

ISSUES

The question presented is whether substantial evidence supports the AL,
decisiondenying benefits and, if so, whether that decision is based on proper le
standards Plaintiff contends the ALJ erred by (1) failing to make a proper step
two determination, (2) failing to make a proper step three determination, (3) fai
to properlyweigh Plaintiff's symptom statements, and (4) failing to properly weig
the medical opinions in the record.
1. Step Two

Plaintiff challenges the ALJ’s step two determination alleging that she err

2At the hearing, the vocational expert testified that Plaintiff coultbpar
the job of “tile fitter,” not “pile setter.” Upon remand, the ALJ is to accurately
reproduce the vocational expert’s testimony if she reliesiommiakingher
determination.
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by finding Plaintiff'smental health impairmengnd backumbar spine
impairmentnonsevere ECF No. 15 at 1-23.

The stepiwo analysis is “a de minimis screening device used to dispose aof
groundless claimsWebb v. Barnhart433 F.3d 683, 687 (9th Cir. 2009)\n
Impairment is “not severe” if it does not “significantly limit” the ability to conduct
“pasic work activities.”20 C.F.R. 816.922(a) Basic work activities are
“abilities and aptitudes necessary to do most jobs.” 20 C.F.R. § 416.922(b)
impairment or combination of impairments can be found not severe only if the

evidence establishes a slight abnormality that has no more than a minimal effect on

an individual’s ability to work.”Smolen vChater, 80 F.3d 1273, 190 (9th Cir.
1996)(internal quotation marks omitted).

A. Mental Health Impairments

The ALJ found Plaintiff’'s mental health impairments to be nonsevire
26. In doing soshediscounted the opinion of examining psychologist, John
Arnold, Ph.D Tr. 26-28.

On January 13, 2016, Dr. Arnold evaluated Plaintiff, reviewed his medical
records, and administered a Millon Clinical Mutkial Inventory, third edition
(MCMI-I11) and a mental status exariir. 42431. Dr. Arnold diagnosed Plaintiff

with early onset persistent depressive disorder, generalized social phobia, schizoid

personality disorder with dependent, depressive, and pasgivessive features,
and rule out somatic symptom disordér. 428 He opined that Plaintiff had a
marked limitation in two aas of mental functioning and a moderate limitation in
seven areas of mental functioningr. 42931.

The ALJ gave this opinion little weight because (1) the opinion was not
supported by the evaluation, (2) it was inconsistent with Plaintiff's reported
adivities, and (3) there was no basis for gdpenedlimitations inthe abilitiesto
accepiinstructions and resportd criticism Tr. 28

An examining physician’s opinion that is not contradicted by another

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 6
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physician, can only be rejected for “ateand convincing” reasong ester v.
Chater, 81 F.3d 821, 83(9th Cir. 1995) Likewise an examining physician’s
opinion that is contradicted by another physician, can only be rejected for “spe(

and legitimate reasonsld. at 83631. The specific and legitimate standard can be

met by the ALJ setting out a detailed and thorough summary of the facts and
conflicting clinical evidence, stating her interpretation thereof, and making
findings Magallanes v. Bower881 F.2d 747, 751 (9thCil989) The ALJ is
required to do more than offer her conclusions, she “must set forth [her]
interpretations and explain why they, rather than the doctors’, are correct.”
Embrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

None of the reasons proed by the ALJ meet the lesstandard of specific
and legitimate First, the ALJ found that the opinion was not supported by the
claimant’'s mental status examination, his reports during the evaluation, or his
mildly elevated scoresTr. 28 Plaintiff's mental status exam showed his mood tq
be severely anxious and mildly depressed with a moderately constricted affect
426. Otherwise the rest of the exam was within normal limids The MCMI-III
showved a valid and reliable score that evidenced a mild clinical elevation
supporting persistent depressive disor@drichis characterized as “two or more
years of fairly continuous depressive symptoms.” Tr. 4l test also showed
severely elevated scores on the anxiety scale consistent with “overall arousal &
general angst.'ld. Additionally, the test showed significant elevations on bogh tt
schizoid and dependent scaléd. Dr. Arnold stated that “[tjhese scale elevations
appear consistent with his sedfported chronic social alienationld.

In finding that the mental status exafmn. 426,was inconsistent with the
opinion, e ALJ failed to draw any connection between the results of the menta
status exam and the opined limitati@m&l explain how they are inconsisteift.

28. Likewise, the ALJfound Plaintiff's statements and the results of the MCMI
I, Tr. 427 wereinconsistent with the opinion without providing any explanation

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 7
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Tr. 28. The ALJsimply asserted these were inconsistent with the opirichn
This is notsufficientto meet the specific and legitimate standard uiiegallanes
andEmbrey

Second, the ALJ found that Dr. Arnold’s opinion was inconsistent with
Plaintiff's reported activities, more specifically that “a life revolving around vide(
gaming with others does not substantiagd][marked limitations for working in
coordination with others.” Tr. 28This is not supported by substantial evidence.

In addressing Plaintiff's activities of daily living, Dr. Arnold stated:

Mr. Daughertys lifestyle appears to adhere to a moréaeek schizoid
and dependemattern He has lived with his sister and brothedaw
since 1999 He added it is hard tget along with these people at times
(who have let him live with them the pa$i-16 years) He is aself
described night person, who gets up between midnighamdHe has

a penchant for “MMQO"on-line multiplayer video gamesin point of
fact aside fromone close friend, these <ine relationships of sorts
constitute his social life He especiallylikes Star Trekelated games,
and is an admittedrekie.” Outside of his @ computer artwork, Mr.
Daugherty endorsed investing eight to nine hours a day pldyesg
games The rest of his time is usually divided between watching TV and
doing hisleatherwork.

Tr. 427 Dr. Arnold found that Plaintiff had a marked limitation in the ability to
work in coordination with or proximity to others without being distracted by then
Tr. 43Q A marked limitation is defined as a “f§quent interference on the ability
to function in a work setting @., 1/3 to 2/3 of a8 hour workday).” Tr. 429
Despite the ALJ’s assertion otherwise, an inability to work in proximity to other
not inconsistent with an individual whose socitd I limited to onlinegaming.
As such, this was an error.

Third, the ALJ found that there was no basis for Dr. Arnold’s opinion that
Plaintiff had marked limitatiogin accepting instructions and responding to
criticism. Tr. 28referring toTr. 43Q Onceagain, the AL&imply stated “there is

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 8
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no basis for Dr. Arnold’s speculation that the claimant was markedly limited for
accepting instructions and responding to criticism.” Tr. &8nere conclusion

that the limitation is unsupporteslinsufficientto meet the specific and legitimate
standard SeeEmbrey 849 F.2d at 4222. Additionally, the results from the
MCMI- 11l administered by Dr. Arnold appear to support limitations in regards to
social functioning, “[tlhesscale elevations appear consistent with hisregbrted
chronic social alienation,” and “a relatively lower level of confidence, his profile
also suggests mild depressive and pasaggressive features.” Tr. 42The
medical expert, a neurologist, who testified at the hearing, did not have access
Dr. Arnold’s report Tr. 43-44. Without expert testimonghe ALJ is not in a
position to decipher how a score on the MGMMwould correlate with mental
functional limitations, specifically the abilities to accept instructions and respon
to criticism. See Schmidt v. Sulliva@14 F.2d 117, 118 (7th Cir. 1990) (the ALJ
“must be careful not to succumb to the temptation to play doctbr'gonclusion,
the ALJ failed to provide legally sufficient reason supported by substantial
evidence to reject Dr. Arnold’s opinion.

Because the finding of no impairment relies upon the erroneous rejection
a medical opinion supporting the impairmémg ALJs step two determination was
an error Defendant argues that even if there was an error at step two, that errg
would be harmlessECF No. 25 at 6 Defendant is accuratbat astep two error
can benarmlessvhen step two is resolved in the claimant’s fav®ee Burch v.
Barnhart 400 F.3d 676, 682 (9th Cir. 2005ge alsdMolina v. Astrue674 F.3d
1104, 1115 (9th CiR012) (holding that “in each case we look at #ord as a
whole to determine whether the error alters the outcome of the case.”).

In this case, éspitethe ALJ’'sstep two determination, thresidual functional
capacity determination addressed mental health limitations: “He can have
superficial contacwvith the general public, could work in proximity to but not
close cooperation with eworkers and supervisors, and would work best in a job

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 9
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with routine predictable tasks with clearly set goals and expectation.” .Tr. 29
Therefore, Defendant’'s argument that the ALJ’s error was harmless is not with
merit However, the ALJ’s error was not just his step determination, but his
rejection of Dr. Arnold’s opinion, which included more severe limitations than
addressed in the residual function determinatiateqt four Therefore, the ALJ’s
error was not harmless and the case is remanded for the ALJ to readdress Dr.
Arnold’s opinionand make a new step two determination

B. Back/Lumbar Spine Impairment

Plaintiff challenges the ALJ’s determination that ésk/lumbar spine
impairment is nonseverd&eCF No. 15 at 13.

The record shows that on June 7, 2004, G.W. Bagby, M.D. completed an
evaluation of Plaintiff for the Washington Department of Social and Health
Services (DSHS)Tr. 291:96. As part of the evaluation, Dr. Bagby orderethys
of Plaintiff's lumbar spine, which revealed “[m]oderate degenerative facesdisesd
at L5S1.” Tr. 294 Dr. Bagby opined that Plaintiff's physical problems stem frof
his seizures and inguinal hernia drelvas able to do light workTr. 293
Plaintiff complained of some low back pain to J. Robert Clark, M.D. on Noveml
29, 2004 Tr. 336 On May 15, 2014, June 19, 2014, and March 26, 2015,
Plaintiff's symptom complaints were negative for back pdin 409, 412, 418
On December 30, 2015, Plaintiff reported upper back pain since 199825.

The ALJ found Plaintiff’'s back/lumbar spine impairment to be a nonsever,
Tr. 26. He acknowledged that-rays from June of 2004 showed moderate
degenerative facet disease &t%1, but found that Plaintiff failed to seek any
treatment for back pain since his amended alleged disability onset date of
November22, 2013 Id.

The ALJ is accurate that one abnormaiy that predates the relevant time
period without more is not sufficient to support a severe impairment at step twg
there is little evidence to support the notion that the impairment affects Plaintiff

ORDER GRANTINGPLAINTIFF’'S MOTION . . .- 10
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ability to workduring the relevant time periodbee20 C.F.R. 88 416.921;

416.922 In the decisionthe ALJ found that the 2004rays predate@laintiff's
amended onset date of November 22, 20013 26. However, her decision is
clearly forJanuary 3, 199® February 8, 2016Tr. 2833. While the evidence of
Plaintiff's back pain may be limitethe xraysdo not predated the period
addressed by the ALJ’'s decisiohherefore, on remand, the ALJ will accurately
define the relevant time period and determine an onset date that is supported [
record as a whole under S.S.R-BBand address Plaintiff's back/lumbar spine
impairment anew in the context of a clearly defined relevant time period

2.  Step Three

Plaintiff alleges that the ALJ failed to consider Plaintiff's focal seizures
when considering listings at step thré&CF No. 15 at 15.

In her decisbn, the ALJ addresseddtings11.02 and 11.Q3Tr. 28 Listing
11.02 addresses convulsive epilepsy, including grand mal and psychomotor
seizures, and Listirid..03addressesonconvulsive epilepsyncluding petit mal,
psychomotor, or focaeizures 20 C.F.R. § 404, Subpart P, App. 1, Listing 11.0
(2016).2 The ALJ considered the frequency of Plaintiff's grand mal seizure
activity when addressing the listings, but did not address Plaintiff’s alleged
nonconvulsive seizurex their alleged frequencylr. 28 Evidence in the file and

30n July 1, 2016, Social Security issued the Revised Medical Criteria for
Evaluating Neurological Disorders.isting 11.03 was removed and reserved and
Listing 11.02 was expanded to cover all seizure acti8igeRevised Medical
Criteria for Evaluating Neurological Disorders, 81 Fed. Reg. 43048 (July 1, 201
available at 2016 WL 3551949 he new listingsdok effect on September 29,
2016 Id. The Revised Medical Criteria for Evaluating Neurological Disorders
directs reviewing courts to review the Commissioner’s final decisions using the
listing that was in effect at the time the decisions were issleed

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 11
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the expert testimony at the hearing suggestsatifiditional medical evidence is
necessary to establish the existence of these focal seizures. Tr. SRio8@3.er,
the ALJ’s decisiorfound“history of a seizure disordegisa severe impairment at
step twoand the ALJ’s decision failed to address these alleged focal seizures.
25. This was errorTherefore, pon remand, the ALJ will readdress step traee
the ALJ will address Plaintiff's alleged nonconvulsive sges

3. Plaintiff's Symptom Statements

Plaintiff contestgshe ALJ’s determination that Plaintiff's symptom
statements were less than fully credibleECF NO. 15 at 187.

It is generallythe province of the ALJ to make credibility determinatijons
Andrews 53 F.3dat 1039 butthe ALJs findings must be supped by specific
cogent reason&ashad v. Sullivard03 F.2d 1229, 1231 (9th Cir. 199®Absent
affirmative evidence of malingering, the AkJXeasons for rejecting the claimant
testimony mst be" specific, clear and convincirig.Smolen 80 F.3dat 1281
Lester 81 F.3d at 834“General findings are insufficient: rather the ALJ must
identify what testimony is not credible and what evidence undermines the
claimants complaints. Lester 81F.3d at 834

The ALJ foundPlaintiff symptom statements to be less thally credible
concerning the intensity, persistence, and limiting effects of his symptim30.
The ALJ reasoned that Plaintiff was less thaly credible becaus@) hismedical
recads contradiatd his allegations, (2) he did not follogrescribed treatmerdnd
(3) his report of going to bed around noon and rising at midnight contradicted h
alleged sleep difficulties

The evaluation of a claimantsymptom statemengnd their resulting
limitationsrelies, in part, on the assessment of the medical evid&Ge=20
C.F.R. 8416.929(c) S.S.R. 1&p. Therefore, in light of the case being remandeg
for the ALJ to address the medical source opiniorike file a newassessment of
Plaintiff’'s subjective symptom statements is necessary in accord with S.S3R.. 14

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 12
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4. Medical Opinions

Plaintiff argues the ALJ failed to properly consider and weigh the medica
opinions expressed bironaldDevere M.D., J. RoberClark, M.D., and Diane
Beenink, ARNP. ECF No.15at17-19.

In weighing medical source opinions, the ALJ should distinguish betweer

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who exaebut do not treat the claimant;
and, (3)nonexamining physicians who neither treat nor examine the claimant
Lester 81 F.3d at 830The ALJ should give more weight to the opinion of a
treating physician than to the opinion of an examining physictan v. Astrue
495 F.3d 625, 631 (9th Cir. 2007)ikewise, the ALJ should give more weight to
the opinion of an examining physician than to the opinion of a nonexamining
physician Id.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 1990/hen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejecting the opinidarray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)ikewise, when an examining
physician’s opinion is not contradicted by another physician, the ALJ may rejec
the opinion only dr “clear and convincing” reasons, and when an examining
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” to reject the opini@ster 81 F.3d
at 83031.

The specific and leggmate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating her interpretation thereof, and making findingagallanes 881 F.2cat
751 The ALJ is required to do more than offer her conclusions, she “must set

ORDER GRANTINGPLAINTIFF’'S MOTION . . .- 13
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forth [her] interpretations and explain why they, rather than the doctors’, are
correct.” Embrey 849 F.2cat421-22.

A. Ronald Devere M.D.

Dr. Devere testified at the Janu&®, 2016 hearing and found Plaintiff
capable of medium worKTr. 4849. The ALJdiscussed the opinion, but failed to
provide any specific weight ioin her decision Tr. 31-32. Considering the case
Is being remanded for the ALJ to make a new step two determinaiom,
remand, the ALWvill address the opinion amdovideit specific weight

B. J. Robert Clark, M.D.
Dr. Clark provided opinions in May of 2004 and March of 2005 that

Plaintiff was able to perform medium worKr. 32528, 34144. The ALJ gave
these opinions significant wght Tr. 32 Despite this, the ALJ appeared to
overlook Dr. Clark’s opinion that Plaintiff had a marked limitation in the abilities
to communicate and understand or following directiarthe May 2004 opinion,
Tr. 327, andamoderate limitation in theame areas in the March 2005 opinion
Tr. 434 Social Security Ruling (S.S.R.) 8Bp states thahe residual functional
capacity assessment “must always consider and address medical source.opini
If the [residual functional capacitgssessment conflicts with an opinion from a
medical source, the adjudicator must explain why the opinion was not adopted
Here the ALJ failed to state why this portion of Dr. Clark’s opinion was omitted
from the residual functional capacity determination when he deveginions
significant weight Therefore, pon remand, the ALJ will readdress Dr. Clark’s
opinions.

C. Diane Be&nink, ARNP

On September 18, 2013, Nurse Beernink completed a Physical Functions
Evaluation form for DSHS in which she opined that Plaintdk limited to
sedentary work and had a marked limitation in sitting, standing, walking, lifting,
carrying, handling, pushing, pulling, reaching, stooping crouching, seeingidyeat
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and communicatingTr. 39293, She stated that Plaintiff needed a néagial
consultation with an EEG to determine whether or not Plaintiff was having
seizures Tr. 393.

The ALJ gave this opinion little weight because Plaintiff had not taken hisg
medication since early 2011 and despite the lack of medication, Plaintifisese
activity was limited taevery six monthsTr. 32 The Courtacknowledgeshat
Nurse Beenink is not an acceptable medical source under the regulations as of|
date of the ALJ’s decision and, as so, the ALJ was only required to provide
germaneaeasons for rejecting her opinio20 C.F.R. 816.913(a) (2016)

Dodrill v. Shalalg 12 F.3d 915 (9th Cir. 1993However, considering the case is
being remanded for the ALJ to make a new step two determiraattaddress
Plaintiff's alleged focal seizures with more specificity, the ALJ will readdress
Nurse Beernink’s opinion.

REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district codMtAllister v.Sullivan
888 F.2d 599, 603 (9th Cir. 1989n immediate award of benefits is appropriate
where“no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly develdpéainey v. Secretary of Health
& Human Servs859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cause
by remand would b&unduly burdensomeé;Terry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990) See also Garrison v. Colviii59 F.3d 995, 102®©th Cir. 2014)

“0On March 27, 2017, this regulation wamended and the definitions of an
acceptable medical source now appe&0rC.F.R. $16.902(apnd in claims
filed with the agency after March 27, 2017, a nurse practitioner will be consider

an acceptable medicsburce. Since Plaintiff filed this claim in 2013, this new rule

Is not applicable.
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(noting that a disict court may abuse its discretion not to remand for benefits
when all of these conditions are methis policy is based on ti@eed to

expedite disability claims. Varney 859 F.2d at 14Q1But where there are
outstanding issues that must be resolved before a determination can be made,
Is not clear from the record that the ALJ would be required to find a claimant
disabled if all the evidence were properly evaluated, rdf@rfurther
proceedingss appropriate See Benecke v. Barnhas79 F.3d 587,396 (9th

Cir. 2004);Harman v. Apfel211 F.3d 1172, 11780 (9th Cir.2000).

In this caseit is not clear from the record that the ALJ would be required t
find Plaintiff disabled if all the evidence were properly evaluataarther
proceedings are necessary for the ALdddress the opinion of Dr. Arnold and
make a new step two determination, accurately identify the relevant time perioq
the case, consider whether there is objective medical evidence to support the
Plaintiff's alleged focal seizures in order to make a new step three determinatig
readdress Plaintiff's symptom statements, and properly address all the medica
source opinions in the fileAdditionally, the ALJ will need to supplement the
recordwith any outstanding evidence and call a medical, a psychological, and 3
vocational expert to testify at a new hearing

ConsideringPlaintiff was unclear as to his intentions regarding the
resurrection of his DIB claim on this appeal, the Commissioner will set aside
Plaintiff’'s withdrawal of his Request for Hearing in the DIB claim and consider
both the DIB and the SSI claims upon remalidt was not Plaintiff'sintention to
appeal the DIB claim, on remand he canew his motion to withdraw his Requesit
for Hearing.

CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmeCF No. 25, is
DENIED.
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2. Plaintiff’'s Motion for Summary JudgmerECF No. 15, is
GRANTED, in part, and the matter REMANDED to the Commissioner for
additional proceadgs consistent with this Order

3.  Application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a cg
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff
and the file shall bELOSED.

DATED February 12, 2018 %

e, JOHN T. RODGERS
o UNITED STATES MAGISTRATE JUDGE
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