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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Dec 22, 2017

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

PAUL LAAK,
NO: 2:16CV-418RMP
Plaintiff,
ORDERGRANTING DEFENDANTS’
V. MOTION FOR SUMMARY

JUDGMENT
QUICK COLLECT, INC., and JESSE
CONWAY,

Defendand.

BEFORE THE COURT is Defendants’ Joint Motion for Summary Judgms
ECF No. 17.Robert Coleran and Georgeiteherrepresent th®efendants. Joshuad
Trigstedrepresent®laintiff. The Courthasreviewed the motion and recoiths
heardargumentgrom counsel, and is fully informed.

BACKGROUND

Plaintiff Paul Laak alleges that Defendant Quick Collect, Inc. aféndant
Jesse Conway violated the Fair Debt Collection PracticegFDCPA) 15 U.S.C. §
1692¢, byfailing to “effectively convey the disclosure requirement required by 1

U.S.C. § 1692¢g(a) ECF No. 1, 1 10Defendantsnove for summary judgment as
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matter of lawcontenang thattheycomplied with 15 U.S.C. § 1692g(afCF No.
17. Defendantarguein the alternativéhat, even if Defendantsadviolated the
FDCPA,Mr. LaaKs claims against both Quick Collect and Conway are barred b
the FDCPA's statute of limitations provisioid. at 8.

Mr. Laak’s claims arise out of a debt that Quick Collect began attempting
collect from Mr. Laakn 2001. ECF No. 17 at 20n October 12, 200Quick
Collect sent a formd@tDCPAVvalidationnoticeto Mr. Laakas part of Quick
Collect’s initial communication with Mr. Laak regarding the debt at issdieThe
October 122001 FDCPAvalidation noticecontained albf the information
required byg 1692g(a) othe FDCPA including the total amount of the dednd the
name of theriginal creditor. Id.

Quick Collect obtained a default judgment against Mr. Laak in Lincoln
County, Oregonin 2002 Id. at 3. In 2011, the judgment was renewed for an
additional ten yearsld. In 2016,Quick Collectcontinued theicollecton attempt
on the judgment via garnishmend. Jesse Conway, acting as Quick Collect’s
attorney, sengarnishment papers to Mr. Laak and to Mr. Laak’s emploler.The
garnishment papedid not includea formalFDCPAvalidation notice Id.

Mr. Laak claims that Conway violated the FDCPA by failing to send a
FDCPAvalidation noticewithin five days of Conway’servingMr. Laakwith the
garnishment papeis 2016 ECF No. 1 at 24. Mr. Laak also alleges that Quick

Collect should be held vicariously liable for Conway’s alleged violatleGF No.
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21 at 1. The Court has subject matter jurisdiction over this matter pursuant to 2
U.S.C. 8§ 1331 as a civil action arising under the laws of the United 3tategise
Mr. Laak alleges violations @ahe Fair Debt Collection Practices Act (FDCPA), 15
U.S.C. § 1692g

DISCUSSION

Legal Standard for Summary Judgment

A court may grant summary judgment where “there is no genuine disputs
to any material factdf a party’s prima facie cas@nd the moving party is entitled t
judgment as a matter of lavCelotex Corp. v. Catretd77 U.S. 317, 3233 (1986);
see alsd~ed. R. Civ. P56(c).

The parties agree, and the record reflects, that there is no genuine dispu
regarding the material facts of this case. Mr. Laak’s claims are based solely of
garnishment papers that he received from Conway in 2016. Conway actigesvle
that he did not sendRRDCPA validation notice to Mr. Laak with the garnishment
paperdn 2016. ECF No. 17 at 3.

The Court needs to determine as a matter ofNaether the FDCPA requires
a validation notice to be sent by an attorney acting as an agent for a debt colle
agencythat previously sent eompliantFDCPA validatiomotice regarding the
same debt
11

11
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FDCPA Requirements

The FDCPA provision at issug5U.S.C. § 1692g(ayequires debt collectors
to send a notice about challenging the validity of the debt to the consumer with
five days of the debt collector’s initial communicatiddection1692g(a) provides:

Within five days after the initial communication with a consumer in
connection with the collection of any debt, a debt collector shall, unless
the following information is contained in the initial communication or
the consumer has paid the debt, send the consumer a written notice
containing—

(a)the amount of the debt;

(b)the name of the creditor to whom the debt is owed,;

(c)a statement that unless the consumer, within thirty days after
receipt of the notice, disputes the validity of the debt, or any
portion thereof, the debt will be assumed to be valid by the debt
collector;

(d)a statement that if the consumer notifies the debt collector in
writing within the thirtyday period that the debt, or any portion
thereof, is disputd the debt collector will obtain verification of
the debt or a copy of a judgment against the consumer and a copy
of such verification or judgment will be mailed to the consumer
by the debt collector; and

(e)a statement that, upon the consumer’s written request within the
thirty-day period, the debt collector will provide the consumer
with the name and address of the original creditor, if different
from the current creditor.

The purpose of the validation notice requiremerit5 U.S.C. 8.692g(a) “is
to ‘eliminate the recurring problem of debt collectors dunning the wrong person

attempting to collect debts which the consumer has already p&driy v.

Columbia Recovery Group, LL.2016 U.S. Dist. LEXIS 145093, *25 (W.D. Wash.

Oct. 19, 2016) (quoting.Rep. No. 95382, at 4 (1977)as reprinted in977

U.S.C.C.A.N. 1695, 1699)
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The Ninth Circuit has held that “the phrase ‘initial communication’ refers
the first communication sent by any debt collector, including collectors that con
the debtor after another collector already diHérnandez v. William$29 E3d
1068, 107@9th Cir. 2016). The FDCPA defines “communication” as “the
conveying of information regarding a debt directly or indirectly to any person
through any medium.” 15 U.S.C. § 1692a(2).

The FDCPA defines a “debt collectas’ “any person who uses . . . thails
in any business the principal purpose of which is the collection of debts or attef
to collect, directly or indirectly, debts owed or due . . . another.” 15 U.S.C. §

1692a(6). The Ninth Circuithasheld that “the FDCPA applies to attorneys engag

in ‘purely legal activities’ and thus covers the filing of an application for a writ of

garnishment.”McCollough v. Johnson, Rodenburg & Lauinger, 1637 F.3d 939,
951 (9th Cir. 2011) (quotingoxv. Citicorp Servs.15 F.3d1507,151112 (9th Cir.
1994). The United States Supreme Court also held that the FDCPA “applies tq
litigating activities of lawyers” engaged in debt collection activitidgintz v.
Jenking 514 U.S. 291, 2989 (1995).

FDCPA's Application to DefendanQuick Cdlect

Mr. Laak initially alleged that Quick Collect had violated the FDCR&e
ECF No. 1. At oral argumentMr. Laak concedethat hecannot maintain direct
FDCPA violation claim against Quick ColledEven if Mr. Laakhad not conceded

his direct claim, the Court finds that Quick Collect complied with the validation

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT~5

o

tact

mpts

ed

) the




10

11

12

13

14

15

16

17

18

18

20

21

notice requirements in FDCRA its initial communication to Mr. Laak 2001 In
addition, he statute of limitations for bringing a FDCPA clainoie year. 15
U.S.C. § 1692k(d)Mr. Laak did not file his claim against Quick Collecttil 2016,
fourteenyears after the expiration of the statute of limitation8002 therelevant
datefor a direct claim against Quick Collectherefore, tke Courtconcludes that
Mr. Laak’s direct claim against Quick Collect fails agrdantsQuick Collect’s
motion for summary judgment as to Mr. Laak’s direct FDCPA claim.

However,“under the FDCPA, a debt collector may be found vicariously lig
for the conduct of its attorneyFox, 15 F.3d at 1516Both parties concede that
Conway was acting as Quick Collect’s attorney agent' ECF No. 17 at 3ECF
No. 21 at 2 Thereforethe next issueegarding Quick Collect’s liability is whether
Quick Collectis vicariouslyliable for Conway’s conduct.

FDCPA's Application to Defendant Conway

Mr. Laak allegesand Defendantdo not disputethat Conway did not send a
FDCPAvalidation noice that complied with § 1692g(a&yhen Conway serthe

garnishmenpapergo Mr. Laak in 2016 The partieslo disputevhether the

1 For purposes of Defendants’ motion, Plaintiff admits all of the facts included if
Defendants’ statement of facESCF 21No. at 2 which includes “On June 7, 2016,
Mr. Conway, acting as Quick Collect’'s agent and attorney, sent garnishment

papers to plaintiff and plaintiff's employer.” EQ¥6.17 at3.
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FDCPAVvalidation notice requiremeapplies tcan attorney acting as an agémta
debt collectorasConwayisin this case

An attorney may be a debt collector subject to the requirements of the
FDCPA Seege.qg, Fox 15 F.3d at 1513. Attorneys engaged in purely legal
activitiesin the course of debt collectipimcluding the filing of an application for a
writ of garnisiment, are subject to the FDCP&ee McCollough637 F.3d at 951
Heintz 514 U.S. at 299 (“[T]he Act applies to attorneys who ‘regularly’ engage
consumeidebtcollection activity, even when that activity consists of litigation.”)
Attorneysinvolved n the collection of a debt on behalf of a clidabt collectoralso
are subject to the FDCRP/ASeefox, 15 F.3dat 1512-13.

Mr. Laak argues thatlthough Conway was acting on behalf of Quick Colle
Conwayalsowasacting as a debt collect@ndthe garnishment papers were
Conway’s initial communication with Mr. Laak anztbnsequentlysubject to the
requirements of § 1692g(a). ECF No. 21-& Mr. Laak relies on an Oregon
district court caseAdams v. David B. Schumacher, , R&€supportis argument that
an attorney sending a writ of garnishment on behalf of a debt collector is also 3
collector and that a writ of garnishment can be an initial communicatidams v.
David B. Schumacher, RQ014 U.S. Dist. LEXIS 170074&t *4-6 (D. Or. Dec. 9,
2014)

In Adams the defendant attorney sent a writ of garnishment and an initial

FCPCA validation notice together in his first communication on behalf of a debt
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collector, and the court found that the writ of garnishment was an initial
communication.Adams 2014 U.S. st. LEXIS 170075, at *11The Magistrate

Judge found that the defendant attorney was subject to the validation notice

requirements under the FDCPA, but also that the defendant attorney had met those

requirementsld. at 5. Theconclusion inAdamss not binding on this Coyrhor
does it consider the issue before the Court in this mdtidernandezthe leading
Ninth Circuit case regardingDCPA debt collector initial communication liability,
the courthdd that “the FDCPA unambiguously requires any debt colleetwst or
subsequentto send a § 1692g(a) validation notice within five days of its first
communication with a consumer in connection with the collection of any debt.”
Hernandez829 F.3d at 1081

The CourtrecognizeshatConway could be deemed a debt collector,ifnd
Conway was acting asfiast or subsequédrdebt collector, then he would be subjec
to the FDCPA requirementsegardingnitial communications If Conway was
acting as a first or subsequent debt colledtm garnishment papers that he sent t
Mr. Laakin 2016 would be his initial communication with Mr. Laak and subject {
the validation noticeequiremerg of § 1692g(a).However, it is undisputed that
Conway was not the first debt collector for the debt at issue Wwaere Quick

Collect initiateddelt collection efforts in 2001

—+

O

o

Defendants argue theecausé€onway was acting as Quick Collect’s attorney

and agento collect the same delitealsowas nota subsequent debt collectord,

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY
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therefore, that the garnishment papers were not Defendants’ initial communica]
with Mr. Laak for FDCPA purposes. ECF No. 17 at\V.. Laak contends that

regardless o€onway’srole as Quick Collect’'s ager€onwayis a subsequent debt

collectorpursuant taHernandezand thathe garnishment papers sent to Mr. Laak i

2016 qualify as an “initial communication” undefl§92g(a). ECF No. 21 at@l

The Restatenmd of Agency defines agency as “the fiduciary relationship th
arises when one person‘faincipal) manifests assent to another persorn égent)
that theagentshall act on therincipals behalf and subject to tpeincipals control,
and theagentmanifests assent or otherwise consents so to Restatement (Third)
of Agency 8§ 1.01 (2006).For an agency relationship to exist,agentmust have
authority to act on behalf of thincipaland ‘[tlhe person represented [must have
right to cantrol the actions of the agent.Mavrix Photographs, LLC v. LiveJourna
Inc., 853 F.3d 1020, 1029 (9th Cir. 2017) (quoting Restatement (Third) Of Ager
1.01 cmtc). These agency principles have been incorporated into federal comi
law. Id. at 940.

The U.S. Supreme Court has held that “[t]he relationship between client

attorney, regardless of the variations in particular compensation agreements or

amourn of skill and effort the attorney contributes, is a quintessential prinageit
relationship.” Comm’r v. Banks543 U.S. 426, 436 (2005)Even where the
attorneyexercises independent judgment without supervision by, or consultatio

with, theclient, theattorney as an agent, is obligated to act solely on behalf of, g
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for the exclusive benefit of, thedient-principal, rather than for the benefit of the
attorneyor any other party Id.

Both parties concedbat Conway was acting as Quick Collect’s agent. EC
No. 17 at 3; ECF No. 21 at 2. There is no dispute that Conwayhgegdtishment
papergo Mr. Laak in 2016 on behalf of Quick Collect. The garnishment papers
clearly stated that Quick Collect was the creditor and collector of the debt, and
Conway was an attorney. ECF No-19Therefore, theCourt finds that Conway
was an attorney acting as Quick Collect’s agesending thgarnisiment paperso
Mr. Laakin 2016.

The next issue is whether atiorneyacting as amagent for a debt collection
agencythat alreadyhad sent a FDCPA validation noti¢e the debtors required to
meet the validation notice requirements of 81692g(a) when contacting the debf
againabout the same debthis issue is one of first impression.

In Hernandezthe Ninth Circuit expressiyoted it didnot address thissue.
Hernandez829 F.3cht 1071 n.1. TheHernandezZourt states in footnoteonethat
becausét had not been argued before the district court, the appeals court need
addresshe issue oWwhether the defendant law firm was exempt from 8§ 1692g(a)
requirementdecause it was acting as an agent for a debt colledemnandez829
F.3d at 107h.1.

Courtsinterpreting the application of the FDCRAnsider‘the FDCPA's

declaredpurpose of proterig consumer$rom abusive debt collection practices
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Id. at 1078. “As a ‘broad remedial statute,’ the FDCPA must be liberally construed

in favor of the consumer in order to effectuate this goal of eliminating abldseat

107879 (quotingGonzales v. Arrow Fin. Servs., L1660 F.3d 1055, 1060 (9th Cir.

2011).
In Hernandezthe court was concerned with the passing of debts betweer
series of new debt collectors without additiovaidationnoticesto allow

consumershe opportunity to challenge the validity of the alleged dslyroffered

by each debt collectoHernancez 829 F.3d at 1077. Considering the purpose of

the FDCPA, heHernandezourt held that any subsequent debt collector must se¢

a validation notice to a consumer within five days of the debt collector’s initial
communication.ld. at 1081.

In this caseConway is acting as an agent for a principal debt collector tha
had complied previously with the FDCPA validation notice requirements. The
analogy of a relay race illustrates gpecificcircumstances of this particular
principatagent relationship.nithe context of the FDCPA'’s validation notice

requirements, a compliant notice sent by a debt collector begins the debt colleq

eventfor the purposes of the notice requiremelnt the same way as a relay runner

hands the baton to a teammate to continue the race, a debt collector may auth
agent to undertake certain actions, including communicationsawdhsumer.
Both the principal debt collector and its agent must comply witkrB@ePArules

relevant to their conduct, but the sad&bt colectionevent continues arttlere is

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY
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nolanguage in the statute thratjuiresadditional validation notigeonce the debt
collection event for that debt has begun. If the principal debt colleet@ to
transfer the debt to another debt collectos, first debt collection processould

end, and the subsequent debt collector would be required to begin a newotolle
debtprocessincludingsendng avalidation notice that compliegith 8 1692g(a), as
theHernandezourt held.

Mr. Laakargues that the principalgent relationship encompasses every dg
collector that operates as a contractor for any creditb@at 34. Heargues that
because of theweeping scope of the principadjent relationship, it would be absu
to conclude that “a debt collector’s status as an ‘agent’ has any bearing whatsg
on whether the FDCPA applies to that person.” ECF No. 21 slir4Laak
contends that agents of debt collectors are subject subise=quent debt collector
validation noticeequirements of the FDCPA concerning initial communications
andargues that whether Conway acted as an agent of Quick Collect is not
dispositive of whether the FDCPA applies to Conway. ECF No. 247at 3

Mr. Laak pogts an example in which a credit card company hires a debt
collection agency to collect a debt for the credit card company. NeCEL at 4.

Mr. Laakcontend that the debt collection agency would be acting as an “agent’

the principal, the credit card companig. Mr. Laak posits that it would be

“absurd” to exempt agents, such as the debt collection agency in his hypothetic

from the FDCPA.Id. at 4. Mr. Laak argues that “[a]ttorneys litigating a debt are

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY
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purchased the debt themselve$.ECF No. 21 at 3.

However, Mr. Laak’s hypothetical and argument are inapposite to Conwagy’s
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of this motion, that Conway is an agent of Quick Collect, a debt collection agency,
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not an agent of the creditor, as Mr. Laak argues in his hypothetical. The debt
collection process governed by the FCPCA began with Quick Collect’s

communication to Mr. Laak in 2001, which complied with the validation notice
requiremeng 1692g(a) Quick Collect obtained a default judgment against Mr.
Laak in 2002. Quick Collect, the principal debt collector, directed Conway, its

agent, to proceed with a writ of garnisemin 2016 The debt collection process

2 Mr. Laak appears to consider creditor and debt collegtmonymoudor the
purposes of his argumenthe FDCPA requirements apply to debt collectors
collecting debts owed or due another, as distinct from creditors, who offer or

extend “credit creating a debt or to whom a debt is owed.” 15 U.S.C. § 1692a.

Under the FD®A, the term “creditor,” does not include “any person to the extent

that he receives an assignment or transfer of a debt in default solely for the pufpose

of facilitating collection of such debt for anothetd. Therefore, while debt
collectors are subgt to the validation notice requirements of § 1692g(a), credito

are not.
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was continued, not commenced anew, by Conway’s service of the garnishmen
papers in 2016.

Mr. Laak already had received &IDCPA-required notice as of 2001 when |
was initially contacted by Quick Collect. A second validation notice accompany
the garnishment papers in 2016 would not have served the purposes 81692g(g
because Mr. Laak already had been given notice of the amount of the debt anc
rights and an opportunitio contest the debt, whicheathe purposes of the
validation notice.SeeHernandez829F.3d at 1077

The Court finds thaConway as an agent of Quick Collegtas not required
to send another compliant validation notisecaus&uick Collect alreadpadsent
a compliant validation noticeabout the debtand Conwayvas acting as Quick

Collect’s agentrather tharasa subsequent debt collectto collect the same debt

There is no significant difference between Conway’s actions as an agent in this

situation and an employee of Quick ColleElven Mr. Lak concedes that “it would
be equally absurd if, say, each separate employee of a single debt collector we
required tosend its own letter in its own name every time it contacted a debtor,
if those individual employees could qualify as ‘debt collectors’ under the FDCP

definition, and many times such employees would.” ECF No. 21 at 4.

The Court concludes thatsacondvalidation notice by Conway, as agent fof

debt collection principal, was not required and would not have served the purpg

the FDCPA. Therefore, the Court finds thBefendantglid not violate the FDCPA
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validation notice requirements unddré82g(a) andare entitled to judgment as a
matter of law

Statute of Limitations

Alternatively, Defendants argue thaven if Defendants violated the FDCPA
Mr. Laak’s clains aretime-barred by the FDCPA's statute of limitations rule.
Having found thaisummary judgmens appropriate for all Defendants on all
claims, the Court declines to address the statute of limitations argument

Accordingly,I T ISHEREBY ORDERED:

1. Defendants’ Motion for Summary JudgmeBCF No. 17, is GRANTED.

2. The Court dismissedll of Plaintiff's claims against all Defendantsth

prejudice.

3. Any pending motions are dismissed.

4. The Clerk is directed to ent@dudgment for the Defendants.

The District Court Clerk is directed to enter t@isder, provide copies to
counsel andclose this case.

DATED December 22, 2017

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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