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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

AMALGAMATED TRANSIT UNION
LOCAL 1015, NO. 2:17-CV-00053-JLQ

Plaintiff,
ORDER AND MEMORANDUM
v OPINION RE: MOTION TO
' DISMISS FOR FAILURE TO STATE

SPOKANE TRANSIT AUTHORITY, A CLAIM

Defendartt

BEFORE THE COURT is the Defendant’s Motion to Dismiss for Failure to St
Claim (ECF No. 12). Plaintiff filed a RespagECF No. 15). Defendant filed a Reply
(ECF No. 18). Plaintiff filed a Sur-Resp@@&CF No. 20) pursuant to the court’s
direction to address the Ninth Circuit's opiniorReal v. City of Long Bea¢B52 F.3d
929, 933 (Y Cir. 2017). The Motion was submitted for decision without oral argume
This Order memorializes the court’s ruling.

|. Background

As this is a Motion to Dismiss, thadts are taken from the allegations in the
Complaint.

Plaintiff Amalgamated Transit Union Local 1015 (“Plaintiff” or “ATU”) is the sq
and exclusive bargaining representativalbhon-supervisory employees of the Spoke
Transit Authority. (ECF No. 1 at 12).

Defendant Spokane Transit Authority (“Defendant” or “STA”) is a public
transportation benefit authority, a typenofinicipal corporation created pursuant to R(
36.57A.030, which operates pubtransportation services in Spokane County. (ECF |
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1 at 73).

STA has a “Commercial Advertising Polic{'Policy”) setting forth the criteria by
which advertising will be approved for dlag on STA buses. (ECF No. 1 at 16). The
Policy delegates daily administration of the policy to an “Advertising Contractor.” (E
No. 1 at 1[7); (ECF No. 1-1 at 8lll.A). Fro2009 to November 9, 2016, the Advertising
Contractor was ooh Media LLC. (ECF No. 1 at 8).

The Policy permits two types of advemtig content for display on STA buses: (1
“Commercial and Promotional Advertisinggnd (2) “Public Service Announcements.’
(ECF No. 1 at 19); (ECF No. 1-1 at 84). “Commercial and Promotional Advertising”
is defined by the Policy as advertising tf@omotes or solicits the sale, rental,
distribution or availability of goods, sepds, food, entertainment, events, programs,
transaction, donations, products or propé&stycommercial purposes or more generally
promotes an entity that engages in sactwvity.” (ECF No. 1-1 at § [LA.1).

To qualify as a “Public Service Announcements” (“PSA”), proposed
advertisements must meet three criteridtligé sponsor “must be a government entity

a nonprofit corporation that is exempt from taxation under § 501(c)(3) of the Internal

Revenue Code”; (2) the “PSA must beediied to the general public or a significant
segment of the public and relate to: i. Prei@ or treatment of illness; ii. Promotion o
safety, health or personal well-being; iii. Provision of family or child social services;
Solicitation by broad-based employee contribution campaigns which provide funds
multiple charitable organizations (e.g. Uniité&/ay); or v. Provision of services and
programs that support low income citizens or persons of disability”; and (3) “may n
include a commercial message or mentidessival, show, sporting event, concert,
lecture, or event for which an admission ieeharged.” (ECF No. 1-1 at § 1l.A.2.c).
The Policy also lists categories of “Prbited Advertising Content” including ads
containing deceptive commercial speech, paltspeech, the promotion of unlawful
goods or services, or “expressing or advocating an opinion, position, or viewpoint ¢
matters of public debate about economic, political, religious or social issues.” (ECF
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1-1 at 8§ 1I.B).
Plaintiff and other unions have placeatl/artisements on STA buses in the past.
(ECF No. 1 at 116). In 2000, Plaintiff, along with a regional council of unions, posteg

advertisement promoting organized laborSIA buses. (ECF No. 1 at §17). The Unite

Food and Commercial Workers Local 1439 posted advertisements on STA buses i
appealing the public to join the unionarcampaign against a specific employer and ir
early 2016 encouraging workers to “GET UMID!” and unionize. (ECF No. 1 at 1118
20).

On August 9, 2016, Plaintiff contacted ooh Media about placing advertiseme
STA buses promoting the services Plaintiff provides for its members and informing
public about workers’ rights to organize. (ECF No. 1 at 123). On August 10, 2016, ¢
Media informed Plaintiff it would not be permitted to display ads on STA buses bec
“[y]lour union would be a 501(c)(5) and sisch your message is not for commercial
purposes.” (ECF No. 1 at 125).

On September 6, 2016, Plaintiff contacted STA'’s attorney about the rejection
threatened to file a lawsuit if STA did naltow it to run its ads. (ECF No. 1 at 29);
(ECF No. 13-1). On September 8, 2016, counsel for STA responded stating there \
“unfortunate miscommunication - or perhaps lack of clear communication due to th
email forum - between ooh Media and ATU Local 1015.” (ECF No. 13-1 at 7). Couli
stated an advertisement “promoting our union and getting others organized” “does
appear to me to be commercial advenfgspromoting a commercial service or product
(ECF No. 13-1 at 7). Counsel stated ooh Mé&dreference to Plaintiff's tax status as
governing whether the content of an atigement was “Commercial and Promotional
Advertising” was “not correct at all.” (ECRNo. 13-1 at 7). Counsel also stated “I am
confident that STA would agree to facitéaa meeting to get the miscommunication
cleared up and to allow a chance for ATUchb1015 to present [an] ad copy (it doesn
need to be professionally rendered) tdully evaluated by ooh Media to determine if i
Is indeed Commercial or Promotional Advarigs or contains Prohibited Advertising
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Content.” (ECF No. 13-1 at 7-8).

On September 15, 2016, STA and Plaintiff met to discuss the possibility of running

advertisements on STA buses. (ECF No. 13&). During the meeting, STA suggestec
Plaintiff submit an ad copy so ooh Media could base its decision on a proposed ad
No. 1 at 133). STA also stated promoting a union was not commercial advertising 4
suggested such advertising might constitute “Prohibited Advertising Content” beca
would “express|[] or advocate[] an opinigegsition, or viewpoint on matters of public
debate about economic, political, religioussocial issues.” (ECF No. 1 at 734&e
(ECF No. 1-1 at § 11.B.(13)).

On September 27, 2016, Plaintiff provided ooh Media a rough draft of a prop
advertisement. (ECF No. 1 at 135); (ER&. 1-3). The advertisement contained a cop
of Plaintiff's logo and stated “Do you drivetber? Lyft? Charter Bus? School Bus? Y
have the Right to Organize! Contact ATU 1015 Today at 509-325-2955.” (ECF No.
Plaintiff received no response from ooh Media as of November 7, 2016. (ECF No.
137). On November 7, 2016, Plaintiff contacted STA about the reason for the delay
whether its advertisement would be accepted. (ECF No. 1 at 138).

On November 9, 2016, STA responded sgait had terminated its contract with
ooh Media and as a result, no further atiserg would be sold or accepted by STA un
it hired a new Advertising Contractor in 201ECF No. 1 at 139). STA continues to ru
ads already contracted to run as of November 9, 2016, but is not accepting any ne
(ECF No. 1 at 140).

On February 6, 2017, Plaintiff filesthe Complaint seeking declaratory and
injunctive relief under 42 U.S.C. § 1983 to prev8iA from “acting in violation of the

(EC
nd
ise i

bsed
Yy
U
1-3).
L at
and

i

n
vV ad:

First Amendment to deny Local 1015 from placing advertisements on STA buses simply

because it is a union.” (ECF No. 1 at 1).
On March 6, 2017, STA filed the instant Motion to Dismiss pursuant to
Fed.R.Civ.P. 12(b)(1) and (6). (ECF No. 12).
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II. Discussion

To survive a motion to dismiss, the pleagimust allege sufficient facts, which,
accepted as true, “state a claim tiefehat is plausible on its faceBell Atlantic Corp.
v. Twombly550 U.S. 544, 570 (2007). A claim is plausible on its face when “the plg
pleads factual content that allows the caoortiraw the reasonable inference that the
defendant is liable faihe misconduct alleged&shcroft v. Igbal556 U.S. 662, 678
(2009). In considering a motion to dismigsder Fed.R.Civ.P. 12(b)(6), “the court
accepts the facts allegedtive complaint as trueBalistreri v. Pacifica Police Dept901
F.2d 696, 699 (9Cir. 1990). However, a claim may be dismissed “based on the lacl
cognizable legal theory.Id.). While a court may not generally consider evidence ou
of the complaint in a Fed.R.Civ.P. 12(b)(6otion, the court may consider “material
which is properly submitted as part oetbomplaint” and documents the complaint
“necessarily relies” on and whose authenticity “is not contestesk’v. City of Los
Angeles 250 F.3d 668, 688 {Cir. 2001) (quotindgParrino v. FHP, Inc, 146 F.3d 699,
705-06 (9' Cir. 1998)).

“A party invoking the federal court’s fisdiction has the burden of proving the

actual existence of subject matter jurisdictioribmpson v. McComp89 F.3d 352, 352

(9" Cir. 1996). “A Rule 12(b)(1) jurisdictiomattack may be facial or factuaSafe Air
for Everyone v. MeyeB73 F.3d 1035, 1039(ir. 2004). “In a facial attack, the
challenger asserts that the allegations corthin a complaint are insufficient on their

intiff

 of a
'side

face to invoke federal jurisdiction. By contrast a factual attack, the challenger disputes

the truth of the allegations that, by thestves, would otherwise invoke federal
jurisdiction.” (Id.). In a facial attack, the court agses all allegations to be true and
draws all reasonable inferences in the non-moving party’s f&ear Wolfe v. Strankma
392 F.3d 358, 362 {oCir. 2004).
A. Facial Challenge

“Unions may sue under 42 U.S.C. 8§ 1983 as persons deprived of their rights
secured by the Constitution and laws [ixita omitted], and it has been implicitly
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recognized that protected First Amendment rights flow to unions as well as to their
members and organizer#llee v. Medranp416 U.S. 802, 819 n.13 (1974). Bus
advertising programs constitute limited public foru®ee Seattle Mideast Awareness
Campaign v. King County81 F.3d 489, 498 {Cir. 2015). As such, any speaker-bag
or subject-matter-based limitations mbst“reasonable and viewpoint neutrald.(at
499). Defendant’s Motion does not address any of this authority or argue Plaintiff ¢
bring a First Amendment claim. Rather,fBredant asserts the allegations in the
Complaint fail to plausibly show the Policategorically bars unions from advertising.
STA argues the facial challenge to thdi®ois “wholly implausible” because: (1)
the Policy as written does not categoricalighibit union advertisements; (2) despite ¢
Media telling Plaintiff union advertisemerdse not permissible under the Policy, STA
attorney later clarified the Policy does allow unions to advertise; and (3) STA invite
Plaintiff to submit a proposed ad. (ECF No. 12 at 10-11). STA asserts the allegatio
the Complaint fail to plausibly show STA categorically prohibits unions from advert

STA correctly points out the Policy does not explicitly address unions. Howey
Plaintiff alleges that according to STA’s Policy, unions cannot advertise “public sen
announcements” because they are not gowemnt entities or 501(c)(3) organizatiofee
(ECF No. 1-1 at § I1l.A.2.a). Additiofig, the Policy defines “Commercial and
Promotional Advertising” to include “promanig] or solicit[ing] the ... distribution or
availability of goodsservices, ... or more generallgromotes an entity that engagesin

such activity.” (ECF No. 1-1 at § 1l.A.1) (emphasis added). Although encouraging
unionization might reasonably be catesed “Commercial and Promotional
Advertising,” the Complaint alleges ooh Ma interpreted the Policy as prohibiting
union advertisements promoting unionization because unions are non-profit
organizations. (ECF No. 1 at 1124-25). Saahnterpretation would effectively bar
unions from making any advertisements.

STA argues it refuted ooh Media’s integpation, through counsel. While counse
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repudiated ooh Media’s reasoning that Plaintiff’'s non-profit status made its messag
commercial, counsel never refuted the egmlilt. Specifically, counsel for STA stated
advertisements “promoting our union and gettothers organized” “does not appear t;
me to be commercial advertising pronmgtia commercial service or product” and “I
think | would have come to the same doison [as ooh Media].” (ECF No. 13-1 at 4).
Counsel provided no explanation for whyeskiould come to the same conclusion.

If an advertisement encouraging uniation and requesting people to contact
Plaintiff is not commercial or promotional, then it is difficult to imagine any
advertisement a union might propose thatid be “Commerciaand Promotional” unde
this interpretation of the Policy. Additiolhg it is unclear how encouraging workers to
join its union does not fall under “Commercaadd Promotional Advertising” of service!

and promoting an entity that engages iahsactivity. While the Policy does not use the

word “union” anywhere, the allegationstime Complaint plausibly demonstrate an
interpretation of the Policy which bars unidnem advertising and bases this on the fa
they are unions.

Additionally, counsel was speaking on beldISTA in her email to Plaintiff, and
there are no allegations STA ever refutedresel’s conclusion or provided any basis ft
the conclusion. It is alleged, supportedaogewspaper article, STA's CEO stated the
reason for terminating ooh Media contract was due to ooh Media’s decision to run
Plaintiff's advertisement which STA beved was not permitteunder its PolicySee
(ECF No. 1 at 41-44); (ECF No. 1-2). Whihe article is hearsay, the article suppor
the allegations, and to the extent this ¢sunquiry is whether the allegations are
plausible, the article supports the plausibibfythe claim that STA interprets the Policy
to not allow unions to post commercial ssages solely because they are unions.

Lastly, the argument of Defendant asserting the invitation to Plaintiff to subm
advertisement makes the Plaintiff's faat@lallenge “wholly implausible” is not well-
taken. It is not difficult to find plausible reasons for STA to invite Plaintiff to submit
advertisement it had no intention of acceptingl engage in what would be a fruitless
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endeavor. The offer itself may be pretext, so STA can claim (as it has) it does not
categorically bar unions from placing adv@ments. Additionally, having Plaintiff
submit an advertisement could be intendeddlay Plaintiff from filing this lawsuit,
which actually happened.

The Complaint plausibly alleges STA’s Policy prevents unions from placing
advertisements. Based on the interpretatif the Policy and restrictions on public
service announcements, the Complaintgaieunions cannot advertise on STA buses.
STA does not suggest, nor does the Compfaionide any example of an advertiseme
a union might run that would comply with the Policy. Nor does STA explain how it
distinguishes advertisements encouraguagkers to join Plaintiff as not being
“Commercial and Promotional Advertng)” as opposed to other commercial
advertisements by non-union businesses.ithaally, the Complaint alleges STA has
suggested advertisements promoting unioropatnay be a “Public Issue” which is listg
in the Policy as “Prohibited Advertisir@ontent.” (ECF No. 1 at §34). While it is
unnecessary to address the issue furthérisnOrder, these allegations provide an
additional way STA allegedly tarprets the Policy to prevent any union advertisemer
For all of the above reasons, STA’s Motiorismiss the facial challenge is Denied.
B. AsApplied Challenge

Article Il of the United States Constttan limits federal court jurisdiction to
“actual, ongoing cases or controversiaeis v. Continental Bank Carpt94 U.S. 472,
477 (1990). “[S]tanding is an essential amthanging part of the case-or-controversy
requirement of Article Ill."Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992).

“The ripeness doctrine is drawn bothrfrdrticle Il limitations on judicial power
and from prudential reasons for refusing to exercise jurisdictidational Park
Hospitality Ass’n v. Department of Interids38 U.S. 803, 808 (2003). A claim is not ri
for adjudication if “the injury is speculative and may never ocaiolfson v. Brammer
616 F.3d 1045, 1057 {XCir. 2010) (citation omitted). The Ninth Circuit applies “the
requirements of ripeness andrading less stringently in the context of First Amendmg
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claims.” (d. at 1058).

“[A] plaintiff has standing to vindicate his First Amendment rights through a fg
challenge when he ‘argue[s] that an aatice ... impermissibly restricts a protected
activity,” and such facial challenges may be paired with as-applied challeRged ¥.
City of Long Beach852 F.3d 929, 933 {Cir. 2017) (quotingsanta Monica Food Not
Bombs v. City of Santa Monic450 F.3d 1022, 1033-34{€ir. 2006) (brackets in
original)).

STA argues Plaintiff’'s as-applied challengenot ripe because the Complaint
establishes STA has not made any decision to accept or reject a proposed ad subr
Plaintiff. STA’s argument is a facial attaok the Complaint, and as such, the allegati
in the Complaint are taken as tr&®e Meyer373 F.3d at 1039.

Icial

nittec
NS

The Complaint alleges Plaintiff submitted a proposed advertisement to ooh Media

on September 27, 2016. (ECF No. 1 at 135). Upon hearing no response, Plaintiff
contacted STA on November 9, 2016, &wmned ooh Media’s contract had been
terminated and no new adtismg would be sold or accepted until a new Advertising

Contractor was hired. (ECF No. 1 899. The alleged response from STA suggests np

decision had been made on Plaintiff's proposed advertisement.

However, the Complaint alstieges that on November 23, 20Te Inlander
published a story containing quotationsifr&TA CEO Susan Meyer addressing the
reasons for terminating the contract with déédia. (ECF No. 1 at 41); (ECF No. 1-2
Of particular relevance to this matter, théander article states ooh Media told STA it
believed Plaintiff's advertisement was “fifeyhich to STA was “the last straw” and
prompted termination of the contract. (ENB. 1-2 at 3). These allegations, based on

Inlanderarticle, suggest STA terminated ooh Meidigrevent Plaintiff from advertising.

STA’s Motion ignores the allegations based onltii@nderarticle. While the
article is hearsay, the fact the Complagltes on hearsay is immaterial in a motion to
dismiss.See Campanella v. County of Monr883 F. Supp. 2d 364, 378 (W.D. N.Y.
2012) (holding allegations based on hearsay camsidered by the court in a motion tg
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dismiss). As th&€ampenellacourt rightly observed, punishing plaintiffs for “pleading 1
much” while “a complaint pleading unattributed facts could survive a motion to disn
is an absurd resulgeg(id.). In this matter, Plaintiff could have stated “upon informati
and belief” to avoid relying explicitly on hearsay. However, it should not punished f
accurately attributing its source of belief to thianderarticle.

While thelnlanderarticle would not be admissible evidence in a motion for
summary judgment, the court will considelwell-pleaded allegations, including
hearsay in the current proceedings. Acceptiagé allegations as true for the purpose
this Motion, STA has made a decision to prevent Plaintiff from running a proposed
advertisement based on its gkel interpretation of the Policy to not allow unions to ru
any advertisement. These hearsay allegaa@gonsistent with other, non-hearsay
allegations contained in the Complaint.

Plaintiff has alleged, and STA has sutted a copy of the email wherein counsel

for STA stated her position that union advertisements supporting unionization are 1
commercial or promotional advertising agided in the Policy. The same email also
confirms ooh Media told Plaintiff the sanabeit for different reasons. These allegatiq
all support the claim STA has denied Plaintiff the ability to advertise on its buses. T
are no allegations STA refuted this intesfation or provided any rationale for its
interpretation.

For all of the above reasons, the court finds Plaintiff's as-applied challenge is

[11.  Conclusion

The facial challenge to STA's Paji@alleges an interpretation by STA'’s
Advertising Contractor and STA'’s counsdhich effectively forbids unions from
advertising for no apparent reason othantthe fact they arunions. There are no
allegations STA refuted thiaterpretation. This claim is plausible as alleged. The
Complaint presents a ripe as-applied cmgeebecause the allegations, including thos
relying on thdnlanderarticle, infer STA rejected Plaintiff's proposed advertisement
terminating ooh Media when it had decided to run the advertisement.
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IT ISHEREBY ORDERED:

The Motion to Dismiss (ECF No. 12) BZENIED.

IT 1SSO ORDERED. The Clerk is hereby directed to enter this Order and
furnish copies to counsel.

Dated May 16, 2017.

] s/ Justin L. guackenbugtlll
SENIOR UNITED STATES DISTRICT JUDGE
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