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mmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Feb 12, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

LARRY C TOULOU,
Plaintiff, No. 2:17-CV-0005#RHW
V. ORDER GRANTING
DEFENDANT’'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF

Nos.9 & 10. Mr. Touloubrings this action seeking judicial review, pursuant to 42

U.S.C. 8§ 405(g), of the Commissioner’s final decision, which ddmged
application forDisability Insurance Benefits under Title Il and his application for
Supplementabecurity Income under Title XVI of the Social Security Act, 42
U.S.C 88 404434, 13811383F. After reviewing the administrative record and

briefs filed by the parties, the Court is nvly informed. For the reasons set forth
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below, the CourlGRANTS Defendant’sMotion for Summary Judgmeand
DENIES Mr. Toulou’sMotion for Summary Judgment
l. Jurisdiction

Mr. Touloufiled his applicatiors for Supplemental Security Inconaad
Disability Insurance Benefitsn April 3, 2013 AR 15, 25263. His alleged onset
dateof disabilityis March 152009 AR 15, 252, 256 Mr. Toulou’sapplicatiors
wereinitially denied on June 12013 AR 17590, and on reconsideration on
Septembefl7, 2013 AR 193-205

A hearing with Administrative Law Judge (“ALJJesse Shumwayccurred
onJuly 3Q 2015 AR 42-77. On Augustl4, 2015, the ALJ issued a decision
finding Mr. Toulouineligible for disability benefits AR 15-24. The Appeals
Council deniedvir. Toulou’srequest for review on December 5, 20AR 1-3,
making the ALJ’s ruling the “final decision” of the Commissioner.

Mr. Touloutimely filed the present action challenging the denial of benefit
on February8, 2017. ECF No. JAccordingly,Mr. Toulou’sclaims are properly
before this Court pguant to 42 U.S.C. § 405(g).

.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable physical or

mental impairment which can be expected to result in death or which has laste
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can be expecte last for a continuous period wot less than twelve monthsi2
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(AA claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhos previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-ftep gquential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(®unsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whethttte claimant is presently engagedsnbstantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572 & 416.27If the claimant is engaged in
substantial activity, he or she is not entitled to disability ben2t€.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or combing
of impairments, that significantly limits the claimant’s physical or mental ability 1
do basic work activitie20 C.F.R 88 404.1520(c) & 416.920(d)\. severe

impairment is one that has lasted or is expected to last for at least twelve mont
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and must b@rovenby objective medical evidenc20 C.F.R. 88§ 404.156089 &
416.908009. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe aptecludesubstantial gainful activity.

20 C.F.R. §8 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:;

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listings$fthe impairment meets or
equals one of the listed impairments, the claimapeérssedisabed and qualifies

for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 2RC88 4@.1520(e)(f) &
416.920(eX). If the claimant can still perform past relevant work, the claimant i
not entitled to disabilitypenefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the claimar
able b perform other work in the national economy, taking into account the
claimant’s age, education, and work experiefez20 C.F.R. 88 404.1512(f),

404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96Tc)neet this

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “signific@atloin the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢&]tran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(gX-he scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal erkitl’v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)pubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&soddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrewsv. Shalala53 F.3d
1035, 1039 (9th Cir. 1995)) (mnal quotation marks omittedih determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting evidenB@bbins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotiigmmock v. Bower879

F.2d 498, 501 (9th Cir. 1989)).

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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In reviewing a denial of benefits, a district court may not stulbstits
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoiddlina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomas v. Barnhar278 F.3d 947, 954 {<Cir.

2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supportshe ALJ’s decision, ta conclusion must be upheldMloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless."Molina, 674 F.3d at 111JAn error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisioBhinseki v. Sander§56 U.S. 396, 4690 (2009).

V. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized her®ir. Toulouwas54 years oldonthedatethe
application was filedAR 252 He hasat least a high school educatidfR 333
Mr. Toulouis able to communicate in EnglisB81.Mr. Toulouhaspast relevant

work as a gaming monitoAR 23, 124, 138, 150, 160, 334

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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V. The ALJ’s Findings

The ALJ determined thadlr. Toulouwasnot under a disability within the
meaning of the Act frorMarch 15, 2009%the alleged onsedate,through the date
of the ALJ’s decisionAR 15, 24

At step one the ALJ found thaMr. Toulouhad not engaged in substantial
gainful activity sinceMarch 15, 2009citing 20 C.F.R88 404.157%t seq, and
416.971et seq). AR 17.

At steptwo, the ALJ foundMr. Toulouhad the following severe
impairmentsieft shoulder dysfunction, right carpal tunnel, right eloow tendonitis
left cubital tunnel, and cervical degenerative disc disgateg 20 C.F.R88
404.1520(c) and 416.920(c)). AR.17

At stepthree, the ALJ found thair. Touloudid not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20 C.E.8404, Subpt. P, App. 1. ARS.

At stepfour, the ALJ foundMr. Toulouhad the residual functional capacity

to performa full range of light work, except: he cannot perform bilateral overheg

reaching, and can only occasionally reach in other directions with the left upper

extremity; he cannot push or pull with tledt upper extremity; he can only
frequently handle with the right upper extremity, and only occasionally handle

with the left upper extremity; he cannot climb ladders, ropes, or scaffolds; he c;i

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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only frequently balance, stoop, kneel, crouch, and crawl; he cannot be expose
extreme cold or heat, vibrations, or hazards (unprotected heights, moving
mechanical partspAR 18.

The ALJ determined th&dir. Toulouis capable of performing past relevant
work as a gaming monitor, both as generally performed in the national econom
and as it was actually performe&R 23.

VI. Issues for Review

Mr. Toulouargues that the Commissioner’s decision is not free of legal er
and not supported by substantial evide&eecifically, heargues the ALJ erred
by: (1) improperly determining that he could perform past relevant work; and (2
improperly evaluating the medical opinion evidence.

VII. Discussion
A. The ALJ Properly Determined Mr. Toulou Can Perform Past Relevant

Work.

Mr. Toulouargues the AL&rred at step four of the sequential evaluation
process in determining that he could perform past relevant work as it was actus
performed and as it is generally performed in the national ecordmi.oulou
contends thate would be unable to perform aspect his past relevant work, in

conjunction with his assessed limitations

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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At step four, the claimant has the burden of showing he can no longer
perform his past relevant work. 20 C.F.R. 88 404.1512(a), 404.15206fp12(a),
416.920(f);Barnhart v.Thomas 540 U.S. 20, 25 (2003An individual is not
disabled if despittis residual functional capacity he can perform his past releva
work eitheras he performed it or as it is generally performed in the national
economyPinto v. Massanari249 F.3d 840, 844 (9th Cir. 2001) (emphasis adde
see Villa v. Heckler797 F.2d 794, 798 (1986) (“[tlhe claimant has the burden of
proving an inability to return to his former type of work and not just to his forme
job.”); see als®0 C.F.R. 88 404.1560(b)(2), 416.960(b)(&)portantly, if the
main duties of the past relevant work can be described accuratelyyonly
considering multiple DOT occupations, then the claimant may have performed
“composite jold. SSR 8261. Social Security Rule€SSR) 8261, directs:

[Clomposite jobs have significant elements of two or more

occupations and, as such, have no counterpart in the DOT. Such

situations will be evaluated according to the particular facts of each

individual case. For such instances where available documentation

and vocational resource material are not sufficient to determine how a

particular job is usually performed, it may be necessary to utilize the

services of a vocational specialist or vocational expert.

In determiningwhether a claimnt is capable of doing his pastevant wok
as actually performed, Social Security Regulations name two sources of

information that may be used: a properly completed vocational report, S8R, 82

and the claimant's own testimony, SSR4APR Pinto, 249 F3d at 845Here, Mr.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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Toulou testified thatrom 1997 through 2000 heas “. . . one of the managers for
[the] speed bingo game” and that digties were “to make sure the money got into
the till, everybody wapaid outright. The-- | had seven to ten employees per shift
undersupervision. | just- | watched over everything. Fights broke out, ek
them up. Things like that.” AR4.The vocational expert testified that Mr.
Toulou’s past relevant work was a compositéhoée light work occupations:
gaming monitor, floor attendant, and casino managers2Rhe vocéonal
expert further testified, that given Mr. Toulou’s residual functional capacity, he
could perform his past duties as a gaming monitor and casino manager as actually
performed and agenerally performed in the national economy. AR769see also
AR 124, 138, 150, 160

In determining if an individual can perform past relevant work as it is
generally performed, the best source for how a job is geneellgrmeds
usually the Dictioary of Occupational Titlefinto, 249 F.3dat 84546 (citing
Johnson v. Shalal®0 F.3d 1428, 1435 (9th Cir.1995); 20 C.F.R488.1566(d)
and 416.966(d); SR82-61). However,the Social Security Ruleste that
composite jobs have no counterpart in the Dictionary of Occupational Titles, and in
such situations, it may be necessary to utilize the services of avocational speciglist
or expertSSR 8261.Here, Mr. Toulou’s past relevant work did not haveegact

equivalent in the dictionary of occupational titles; thus, a vocational expert was

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~10
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utilized and testifiedthat given Mr. Toulou’s residual functional capacity, he
could perform his past duties as a gaming monitor and casino manager as gen
performed in the national econom¥R 69-70; see alscAR 124, 138, 150, 160.

Accordingly, based on the Dictionary of Occupational Titles, the testimon
of Mr. Toulou, and the testimony of the vocational expert, the ALJ properly
concluded that Mr. Toulou coufeerform his past relevant work as he had
performed itand as it is generally performed in the national econdRy2324.

B. The ALJ Properly Evaluated the Medical Opinion Evidence.
a. Legal Standard

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}ex@amining providers, those
who neither treat nor examine the claimamster v. Chater81 F.3d 821, 830 (9th
Cir. 1996 (as amended)

A treating provider’s opinion is given the most weight, followed by an
examining provider, anfinally a norexamining providerd. at 80-31. In the
absence of a contrary opinion, a treating or examining provider’s opinion may I
be rejected unless “clear and convincing” reasons are provetled.830. If a

treating or examining provider’'s opinion is contradicted, it may only be discoun

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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for “specific and legitimate reasons that are supported by substantial evidence
the record.’ld. at 830631.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making finding4agallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989) (internal citation omitted). When rejecting a treati
provider’s opinion on @sychological impairment, the ALJ must offer more than
his orhisown conclusions and explain why he or she, as opposed to the provid
Is correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

b. Dr. Robin Moyer, M .D.

Dr. Moyeris a treating physianwho completed a physical functional
evaluation form for the Department of Social and Health Services in April 2015
AR 64850, and a residual functional capacity questionnaire in May 2015, AR 6
54.In April 2015, Dr. Moyer opined that Mr. Toulou wasderately impaired by
his left shoulder injury, but limited to sedentary work and only able to lift 10
pounds maximunand able to walk or stand only for brief perioA& 64950. In
May 2015, Dr. Moyer opined that Mr. Toulaable to perform light work; he can
sit, stand, or walk at least 6 hours in andir workdayand sit or stand for more
than two hours at a timée can rarely lift even less than 10 pourgscan never

climb ladders and had significant limitations with this left arm and bahdo

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~12

n

er,

ol




10

11

12

13

14

15

16

17

18

18

20

limitations with his fingers on his left hanlbut can frequently twist, stoop, crouch
squat, and climb stairs; and he is likely to be absent from work more than four
a month because of the impairment. AR -G82

The ALJ did not completely discount Dr. Moyer’s opinions, but assigned
them little and partial weight. AR 2Zhe ALJ discounted DMoyer's opiniors
for multiple valid reason®R 22-23. The ALJ discounted the April 2015 opinion
because the brief form provides almost no explandbiothe opinion given and it
does not account for subsequewnitdence An ALJ may reject a doctor’s opinion
when it is inconsistent with other evidence in the recez Morgan v. Comm’r of
the Soc. Sec. Admjrl.69 F.3d 595, 600 (9th Cir. 199@dditionally, “an ALJ
need not accept the opinion of a doctor if that opinion is brief, conclusory, and
inadequately supported by clinical findingBayliss v. Barnhart427 F.3d 1211,
1216 (9th Cir. 2005Notably, Mr. Toulou does not appear to contestAhd’s
weighing of this opinion.

Likewise, the ALJ provided multiple valid reason for discounting Dr.
Moyer's May 2015 opinion, which was assigned partial weil§Rt22-23. The
ALJ discounted the opinion because it is inconsistent with Mr. Toulou’s actual
level of activity.ld. While Dr. Moyer opines that Mr. Toulou has very limited
functional ability,stating he is only able to lift 10 pounds maximum and that he

can rarely lift even less than 10 pounds, he is severely limited in his ability to re

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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with his arms, and limited in his ability to grasp and turn objects tvigheft

hand. AR 649, 6534. However, Mr. Toulotestified that he can lift a 40ound
bag of dog food, chop and carry firewodd, most everything with his right arm,
and perform household chores. 2R, 21,58, 59, 6661, 66, 6768, 492, 62864Q
An ALJ may properly reject an opinion that provides restrictions that appear
inconsistent with the claimant’s level of activigollins v. Massanari261 F.3d
853, 856 (9th Cir. 2001Additionally, the ALJ discounted the opinidoecause it

Is inconsistentvith Dr. Moyer’s own treatment records and the medical records

a whole. AR 23A discrepancy between a doctor’s recorded observations and

opinions is a clear and convincing reason for not relying on the doctor’s opinion.

Bayliss v, 427 F.3dat 1216.In addition, @ ALJ may reject a doctor’s opinion
when it is inconsistent with other evidence in the reces Morganl69 F.3dat
600.Dr. Moyer’s initial opinion stated that Mr. Toulou was limited to sedentary
work and could lift 10 pounds maximum, AR 680, but the second opinion
limited him to only light work but further limited his ability to lift to rarely lifting
less than 10 pounds, AR 653. Furttibg opinion is inconsistent with Dr. Moyer’'s
treatment notes demonstrating no more than limited left shoulder range and
minimal dismissedtrength AR 23,614, 616, 628634,636,640, 642, 644.

When the ALJ presents a reasonable interpretation that is supported by t

evidence, it is not the role of the courts to seeguéss itRollins 261 F.3d 853,

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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857. The Court “must uphold the ALJ's findings if they are supported by inferer
reasonably drawn from the recordfblina, 674 F.3dL104, 1111see also
Thomas278 F.3d 947, 954 (if the “evidence is susceptible to more than one
rational interpretation, one of which supports the ALJ’s decision, the conclusior
must be upheld”). Thus, the Court finds the ALJ did not ehisitonsidertion of
Dr. Moyer's opiniors.

VIII. Conclusion

Having reviewed the record and the ALJ’s findings, the Court finds the

ALJ’s decision is supported by substantial evidence and is free from legal errot.

Accordingly,IT IS ORDERED:
1. Plaintiff’'s Motion for Summary JudgmerECF No. 9 isDENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 10, is
GRANTED.
3. Judgment shall be entered in favor of Defendadtthe file shall be
CLOSED.
IT IS SO ORDERED. The District Court Executive is directed to enter this Ords
forward copies to counsel acotbse the file

DATED this 12th day ofFebruary 2017

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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