Davis v. Wa$

10

11

12

13

14

15

16

17

18

19

20

>

hington State Department of Social and Health Services et al

FILED IN THE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BARBARA DAVIS, as Personal
Representative of the Estate of G.B.,
deceased,

Plaintiff,
V.

WASHINGTON STATE
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES; JENNIFER
STRUS, individually and in her officig
capacity acting under the color of sta
law; HEIDI KAAS, individually and in
her official capacity acting under the
color of state law; MELISSA
KEHMEIER, individually and in her
official capacity acting under the colg
of state law; JAMES DESMOND,
individually and in his official capacity
acting under the color of state law;
CASSIE ANDERSON, individually arn
in her official capacity acting under tf
color of state law; BRINA
CARRIGAN, individually and in her
official capacity acting under the colg
of state law; MAGGIE STEWART,
individually and in her official capacit
acting under the color of state law;
LORI BLAKE, individually and in her
official capacity acting under the colg
of state law; SHANNON SULLIVAN,
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-

d
e

-

-

individually and in her official capacit
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acting under the color of state law;
SUSAN STEINER, individually and in
her official capacity acting under the
color of state law; CAMERON
NORTON, individually and in his
official capacity acting under the colg
of state law; SARAH OASE,
individually and in her official capacity
acting under the color of state law;
RANA PULLOM, individually and in
her official capacity acting under the
color of state law; DONALD
WILLIAMS, individually and in his
official capacity undethe color of state
law; CHRIS MEJIA, individually and in
his official capacity acting under the
color of state law; RIVERSIDE
SCHOOL DISTRICT NO. 416, a
Municipal corporation duly organized
and existing under the laws of
Washington State; JUANITA
MURRAY, individually and in her
official capacity acting under the colg
of state law; ROBERTA KRAMER,
individually and in her official capacity
acting under the color of state law;
SARAH RAMSDEN, individually and
in her official capacity acting under the
color of state law; CAROLINE
RAYMOND, individually and in her
official capacity acting under the colg
of state law; CHERI MCQUESTEN,
individually and in her official capacity
acting under the color of state law;
SARAH RAMSEY, individually and in
her official capacity acting under the
color of state law; TAMI BOONE,
individually and in her official capacity
acting under the color of state law;
MELISSA REED, individually and in

-

-

-
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her official capacity acting under the
color of state law; ANN STOPAR,
individually and in her official capacity
acting under the color of state law;
KRISTINA GRIFFITH, individually
and in her official capacity acting under
the color of state law; WENDY
SUPANCHICK, individually and in her
official capacity acting under the colg
of state law; SHERRY DORNQUAST
individually and in her official capacity
acting under the color of state law;
GARY VANDERHOLM, individually
and in his official capacity acting under
the color of statéaw; ROGER PRATT],
individually and in his official capacity
acting under the color of state law;
CHRIS NIEUWENHUIS, individually
and in his official capacity acting under
the color of state law and JOHN DOES
1-50, individually and in their official
capacities acting under the color of state
law,

-

Defendants.

l. INTRODUCTION
In August 2014, after five-year-old G!B father was murdered and
mother died of an apparent drug overlafie Washington Department of Sof
and Health Services (DSHS) placed G.Btha care of his aunt, Cynthia Khale
G.B. attended Chatteroy Elementarnh&al for the 2014-15 school year. Over
course of that year, G.Bxleibited humerous signs obase and neglect, includir

bruising and scratches on hisézand head, burns, aggressind aberrant behavic

ORDERRE RIVERSIDE DEFENDANTS’
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and excessive absence. &oril 16, 2015, G.B. told tw teachers “my mom punch
me in the head.” Schooladt did not immediately repothis incident to DSHS ¢
law enforcement. That night, Ba.was beaten to death.

Plaintiff Barbara Davis (Plaintiff), G.B grandmother and representative
his estate, filed this action against DS&t#l the Riverside School District, as w
as numerous employees of those orgaions, alleging a number of state i
federal claims. This order admises the Riverside Defendahtsiotions for
summary judgment on Plaintiff's 42 U.S.€ 1983 claims against (1) Rivers
School District Directors Chris Nieuwhbuis, Roger Pratt, and Gary Vanderhg
(the Directors}, ECF No. 105; (2) SuperintendeRbberta Kramer and Chatter
Elementary School Principal Juanita Myryr&CF No. 151; and (3) the Riversi

School District (the District), ECF No. 157.

1 The “Riverside Defendantgefers to Defendants Riksde School District NQ.

416, Juanita Murry, Roberta Kramer, rish Nieuwenhuis, Roger Pratt, Ga
Vanderholm, Wendy Supanchick, Kristiariffith, Ann Stopar, Melissa Ree
Tami Boone, Cheri McQasten, Caroline Raymond, and Sara Ramsden.

2 The Directors’ motion nominally seeksstdhissal of “all claims,” ECF No. 105

2, but their argument addresses only 8§ 1&ility and their reply brief requests

that the Court dismiss only the § 1983 wlaiagainst the Directors, ECF No. 1
Accordingly, the Court does not addressing whether summary judgm
appropriate on Plaintiff's state-law clainagjainst the Directors, and denies
Directors’ motion as tthe state-law claims.

3 The Riverside Defendants also seelstidke several declarations submitted
Plaintiff. For the reasons discussed in setiV.E. of this order, these motions |3
merit and are denied.

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENYT4

» Of
ell

And

de

oy
de

\ry
d,

at
A0.

ont s
the

by
Ick




10

11

12

13

14

15

16

17

18

19

20

42 U.S.C. § 1983 creates a cause obactigainst those who, acting pursyant

to state government authority, violateléeal law. To establish § 1983 liability

a

plaintiff must show (1) deprivation of a right secured by the Constitution and laws

of the United States and (2) that theprivation was committed by a person ac

under color of state lavChudacoff v. Univ. Med. Cntr. of S. Ne®49 F.3d 1143,

1149 (9th Cir. 2011). Plaintiff's underlyingebry of 8 1983 liability against ea

ling

ch

of the defendants at issue in these motretiss on application of the state-created-

danger exception to the geakrule that government actors have no duty to protect

individuals from harm caed by a third partySee DeShaney v. Winnebago ¢
Dep’'t of Soc. Servs489 U.S. 189, 196-97 (1989)he state-created-dang
exception applies only where there is (1) “affirmative conduct on the part
state in placing the plaintiff in danger.dnd (2) “the state acts with ‘deliber:
indifference’ to a ‘known or obvious dangerPatel v. Kent Sch. Dist648 F.3d
965, 974 (9th Cir. 2011) (quotindunger v. City of Glasgow Police Dep227

F.3d 1082, 1086 (9th Cir. 200@).W. v.Grubbs 92 F.3d 894, 900 (9th Cir. 1996

Cty.
er
pf the

te

).

The Court previously concluded Plaifisfallegations that child-abuse and

neglect policies and practices in placeCaiatteroy Elementary School permit

red

and encouraged staff to report suspectega@lonly to specified school officials gnd

to delay reporting to DSHS or law enfement, accepted as true, demons

affirmative conduct placing G.B. in danger and deliberate indifference to a k
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or obvious danger. ECF N®9 at 10-13. Accordingly, the principal question

underlying each of the motions now beftine Court is whetheriewing the facts

in the record in the light most favorableR&@intiff, a reasonable trier of fact col
conclude that child-abuse reporting pglior practice in place at Chatter
Elementary School affirmatively placed G.B danger and constituted deliber
indifference to a known or obvious dangereTdnswer to that question is yes.
the record before the Courhaterial factual questioremain concerning (1) th
nature of the child-abuse reporting praes employed at Chatteroy Element
School, including whether staff were recpd to report suspected abuse only
designated staff or administrators and Wketstaff were encouraged to delay
avoid reporting suspected abuse; (2) whetueh practices affirmatively plac
G.B. in danger; and (3) whether atiog and implementing such practig
amounted to deliberate indifference.

Because the Directors’ only role wasating the district-wide child abug
neglect, and exploitation goles and practices, whickquired immediate reportir
of suspected abuse, and they had no dsepervisory obligations relating to t
implementation of those policies and practibgslistrict staff at individual school
Plaintiff's § 1983 claims against the lBctors must be dismissed. Murray :
Kramer, by contrast were directly inved with implementing the abuse-report

practices at Chatteroy Elementary Schadl they are not immune from liabili

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENT 6

D

ild
oy
ate
On
e
ary
/ 10
or
ed

es

€,

g

he

S,

and

ng

V.




10

11

12

13

14

15

16

17

18

19

20

Issues of fact therefore preclude summary judgroarthe § 1983 claims agair
Murray and Kramer. Additionally, becautee alleged harm Ine was caused k
District policy, practice, or custom, or bgal policy makers, the District is a prog
§ 1983 defendant.
.  BACKGROUND

A. G.B.’s family history and time at Chattaroy Elementary School

G.B. was born in Port Ageles, Washington in @ber 2009. ECF No. 1
12. G.B.’s father was murderauhis home in June 201&nd his mother died of &
apparently drug-related heart attawko years later, in July 2014d. at 12-13
Following the death of his mother, G.Bidahis siblings became dependents of

State of Washingtorid. at 13. In August, 2014, G.B. and his younger brother

placed in the care of their paternal a@ynthia Khaleel neé@pokane, Washington.

Id. at 13.

In fall 2014 G.B. began attending &teroy Elementary School in t

Riverside School Districtwhere he was enrollenh the Early Childhood and

Education Assistance (E@P) pre-school progranhd. at 13; ECF No. 171-3 at ¢
4. Because of developmenthks$abilities, G.B. also parigated in an Individualize
Educational Program (IEP). ECF No. 1 at E&F No. 171-3 at 4.B. had seriou

difficulties with aggressiorself-control, and communication, ECF No. 171-3 at

15; ECF No. 171-12, although Htat Chatteroy Elementaipdicated thahe made

ORDERRE RIVERSIDE DEFENDANTS’
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progress on these issues during his tihere. ECF No. 173-at 14-15, ECF N

171-4 at 6-7; ECF No. 171-12. He also made continual acapeogicess. ECF No.

171-12 at 5-6, 15-16. G.B. reportedly enpbgeming to school. ECF No. 171-4

16.

Numerous school staff had contact with G.B. throeQiicAP, IEP, and othe

school services. Sheri Dornquast wag iead teacher inthe G.B's ECEAFR
classroom during that school year, ancgtdroy Principal Juanita Murray was |

ECEAP director. ECF No. 171-3 at 3-Ann Stopar and Carolyn Raymond w

assistant lead teachers in G.B.’s ECEAdssroom. ECF No.71-3 at 7; ECF Na.

171-6. Christina Griffith was an IEP tde and Melissa Reaslas an IEP aid 4
Chatteroy who worked witls.B. ECF No. 171-3 at 7. 8aRamsden was a spe¢
pathologist who worked with children ECEAP, including G.B. ECF No. 171-4
4. Carolyn Raymondvas a psychologist who wal with ECEAP student
including G.B. ECF No. 171-3 at 8. Wen8ypanchick was the school nurse,

examined G.B. on at least one occasidnat 8. Tami Boon and Cheri McQues

were family service coordimars. ECF No. 171-5 at 5; 171a75. A number of othe

specialists also worked G.Buring the course of treehool year. ECF No. 171-3
8.
During the 2014-15 school year, staff anacteers at Chatteroy Element;

School observed numerous signs that Gray have beesuffering abuse an

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENT8
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neglect:

In early October 2014, Shebornquast noticed bruising on
G.B.’s forehead. ECF No. 173 at 20-21, 27. She took a
photograph and called Murraytinthe ECEAPclassroom to
look at the bruising. ECF No. 171-1 at 18-20; ECF No. 171-3 at
20. Dornquast discussed G.B.’s ings with several other staff
members, some of whom alsaw G.B. and observed the
bruises. ECF No. 171-3 at 2NWlurray decided not to contact
DSHS and denies suspecting that the bruises were signs of abuse.
ECF No. 171-1 at 19.

Later in October, at a pumpkpatch field trip, Dornquast
noticed G.B. had a bandagevering his entire forehead. ECF
No. 171-3 at 20, 27. She askiédaleel about the bandage, and
Khaleel stated that G.B. d@otten a very bad sunbutd. at 20.
Later, when Dornquast saw K. without the bandage, she
observed a pink mark and peelsign consistent with a burhd.

at 28. Ramsden, Boon, StoparddcQuesten also remembered
seeing a burn or red inflamedea on G.B.’sorehead around
that time. ECF No. 171-4 at 1BCF No. 171-5 at 12; ECF No.
171-6 at 6; ECF No. 171-7 at 1P8. Dornquast told them that
Khaleel had told her it was ardaurn. ECF No. 171-4 at 13; ECF
No. 171-6 at 6. A photograph takshortly after that incident
showed G.B. with scabs on H@ehead. ECF No. 171-3 at 29;
ECF No. 171-13.

On November 20, 2014, Dornquast noticed bruising on G.B.’s
ears and arm. ECNo. 171-3 at 21, 32Dornquast again
contacted Murray abous.B.’s injuries. ECF No. 171-1 at 21;
ECF No. 171-3 at 22. Dornquaasked Murray if she should
report the incident, and Murrayltéoher she would take care of
it. ECF No. 171-3 at 22, 32Murray asked the school nurse,
Wendy Supanchick, examine G.BCF No. 171-1 at 21. No
report was made to DSH®nNcerning this incidentd. at 22.

Dornquast indicated that shedhabserved G.B. hitting his head
against things on several oss®ons. ECF No. 171-3 at 27.

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENT9
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e At a Christmas concert on Bember 10, 2014several staff
observed bruising and scratcloesG.B.’s face. ECF No. 171-4
at 12, 17. Ramsend stated that &lelieved these injuries were
signs of abuse. G.B. attendsdhool for only four days in
December 2014. ECF No. 171-3 at 17-18. at 12. At this same
concert, Ramsend observed ti&aB. and a sibling were left
alone in a stroller outsidedlschool gymnasium. ECF No. 171-
4 at 25. This concerned herdagise both children were “high-
needs.’ld. at 25.

e G.B. had significant absences December 2014 and January
2015, ECF No. 171-4 at 20, amehs absent for all but three
school days in March 201&CF No. 171-1 at 18.

Only one of these incidents was repdrte DSHS. After Ramsend shared her

174

concerns about the injuries G.B. hatl the Christmas cwert with Caroling
Raymond and then Tiffany Zuckn December 12, 2014, &isubmitted a report
to DSHS indicating that she believed Gdld his siblings werbeing abused at
home. ECF No. 135-9 at 4. &heported that G.B. had ttiple injuries consistent
with abuse and thahaleel did not adeqtely supervise himld. at 4. Following

this incident, Khaleel came into the schantl confronted Zuckierbally attacking

her, yelling profanities, and threateningr. ECF No. 135-15 &; ECF No. 171-4
at 9-10.
Riverside Superintendent Kramer hedonversation with Khaleel in which

she told Khaleel that she could not dss@PS reports and aski€haleel to leava.
ECF No. 171-2 at 9. Kramaubsequently instructed May to tell Zuck that her
interactions were upsettingné disruptive to the familyid. at 10. Consistent with

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENT10
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Khaleel's request not to haverther involvement witlZzuck, Zuck was instructe

not to deal with Khleel in the futurealthough Kramer does natcall specifically

telling Zuck that she waprohibited from having angontact with the Khaleé¢

family. Id. at 10. Zuck asserts that the Distaad administration told her not to ha

contact with G.B. or his slimgs. ECF No. 135-15 at 5. £k also asserts that Murr

declined to report complas about abuse and neglactthe Khaleel home from

G.B.’s grandmother, Barbara Davis, besa Murray suspected Davis was lyiid).
at 5. Murray denies thesesastions. ECF No. 171-1 at 28-29.

B. G.B.'sdeath

On the morning of April 16, 2015, B. told Melissa Reed that “Momn

d

/

|4

lve

Ay

punched me in the heaidnd he gesticulated to imdite a punch to the head. ECF

No. 171-3 at 23. Dornquast overheard thaseshent and asked Reedcconfirm what
he said, which she ditd. Dornquast asked G.B. what had said, and he repea

“punched me irthe head.1d. Dornquast denies seeingyaevidence of injury g

that G.B. reported h&as in any pairld. Dornquast did not beke G.B. that Khalee

“punched” him, but thought she mightvea“popped, you knowflicked him [or]

something.”ld. This incident was not immedately reported to DSHS or |3

enforcementld. Murray was not working on thalay. ECF No. 171-1 at 24.

4 Murray stated that she was told tha&sment was “my mommy punched me in
head.” ECF No. 171-1 at 25

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENT11

red

r

W

the




10

11

12

13

14

15

16

17

18

19

20

Dornquast states that she would have rteyothe incident tdlurray if she had nc
been out of town. ECF No. 171-3 at 23.

On the morning of April 17, 2015, eargency medical progers arrived g
the Khaleel residence andsdovered G.B. in an unm@snsive state. ECF No. 1
13. He was taken to Sacred Heart Med{Cahter, where medical staff discove
multiple skull fractures and tranatic injuries to his brairld. He died from thes
injuries the following day.ld. at 14. The Spokane ddnty Medical examine
determined that G.B.’s caei®f death was blunt fordeead injury, and ruled th
death a homicideld. G.B. also sustained multiplether traumas, including 4
abdominal injury that was ¢hresult of a forceful blowd. Khaleel was arrested
July 2015, and charged with second-degree muidler.

C. The Riverside School District's Board of Directors’ policymaking
authority and process

The School Board of Directors isetHinal policymaking authority for th
District. ECF No. 149 at 6-7. Adoptedolicies are *“diretive[s] to the
superintendent to work with her admimngbrs to come up with the procedurkl”
The Directors have authoritg hire and terminate thegerintendent athhave sols
oversight authority over the superintendéstat 7. But the Directors do not enga
in administrative supervision of distrioperations or policymplementation. EC
No. 143 at 9.

The Washington State School Direst Association (WSSDA) provids

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENY¥12
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policy services to member districts. EQlo. 149 at 4-5. These services incl

reviewing legislative enaments and Washington Aunistrative Code (WAC

ude

)

updates and providing notifications and guinde to school districts on policy and

procedure implicationsf changes in the lavid. The WSSDA also provides moc
policies and procedures to all member distritds.at 4. Nearly all Washingto
School Districts subscribe to WSSDA'sngees, including the Riverside Schg
District. Id. at 5-6. The Riverside School Disttgcpractice is to promptly ado
WSSDA model policie without changdd. at 6.

D. District-wide child abuse,neglect, and exploitation policy

el

n

Ol

The District adopted the WSSDA'snodel child abuse, neglect and

exploitation policy and procedures thout change as Policy No. 3421 4

Procedure No. 3421P in December 2013. ECFING at 2; ECF No. 149 at 6. The

policies were in effect during#2014—-15 school year. EQNo. 149 at 6.
Policy No. 3421 provides:

Child abuse, neglect and exploitati are violations of children’s
human rights and an obstacle teitheducational development. The
board directs that staff will be alert for any evidence of such abuse,
neglect or exploitation. For purposes$ this policy, “child abuse,
neglect or explitation” will mean:

A. Inflicting physical injury on a child by other than
accidental means, caogi death, disfigurement,
skin bruising, impairmerf physical or emotional
health, or loss or impanent of any bodily
function;

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENY 13
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B. Creating a substantial risk of physical harm to a
child’s bodily functioning;

C. Committing or allowing to be committed any
sexual offense against ailchas defined in the
criminal code, or intamonally touching, either
directly or through the clatng, the genitals, anus
or breasts of a child fasther than hygiene, child
care or health care purposes;

D. Committing acts whichare cruel or inhumane
regardless of observablejury. Such acts may
include, but are not limited to, instances of extreme
discipline demonstrating a disregard of a child’s
pain or mental suffering;

E. Assaulting or criminallymistreating a child as
defined by theriminal code:

F. Failing to provide food, shelter, clothing,
supervision or health care necessary to a child’s
health or safety;

G. Engaging in actions or assions resulting in injury
to, or creating a substantial risk to the physical or
mental health or development of a child; or

H. Failing to take reasonable steps to prevent the
occurrence of the preceding actions.

Child abuse can include abuse bp#her minor and smay be included
in incidents of student misconduct.

When feasible, the district wilirovide community education programs
for prospective parents, fostgrarents and adtige parents on
parenting skills and on the problemochild abuse and methods to
avoid child abuse situations. The dit will also encourage staff to
participate in in-service programstideal with the issues surrounding
child abuse.

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENTY 14
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The superintendent will dewsd reporting procedures, including
sample indicators of abuse andgleet, and will disseminate the
procedures to all staffhe purpose is tmentify and reort as soon as
possible to the proper authorities all evidence of child abuse or neglect
Staff will receive traning regarding reporting obligations during their
initial orientation and every three years after initial employment.

Classified and certified staff ategally responsible for reporting all
suspected cases of child abuse anglewe. A certified or classified
school employee who has knowledgereasonable cause to believe
that a student has been a victinpbisical abuse or sexual misconduct
by another school employeadll report such abuse or misconduct to the
appropriate school admstrator. The administtar will report to the
proper law enforcement agency if be she has reasonable cause to
believe that the misconduct obuwse has occurred as required under
RCW 26.44.030. Under sttlaw staff are fredrom liability for
reporting instances of abuse orglext and profesional staff are
criminally liable for failure to do so.

Staff need not verify that a child $ian fact been abused or neglected.
Any conditions or information thamhay reasonably belated to abuse
or neglect should beperted. Legal authoritidsave the responsibility
for investigating each chase and takisuch action as is appropriate
under the circumstances.

ECF No. 109-1.
Procedurg&421Pprovides:

Each school principal will devep and implement an instructional
program that will teach students:

A. How to recogrie the factors thahay cause people
to abuse others;

B. How one may protect ondsEom incurring abuse;
and

C. What resources are available to assist an individual

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENT 15
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who does or may encountan abuse situation.

To facilitate such a program, stavelopment activities may include
such topics as:

1. Child growth and development;
2. Identification of ciid abuse and neglect;

3. Effects of child abusand neglect on child growth
and development;

4, Personasafetyasit relates to ptential child abuse
and neglect;

5. Parentingkills;

6. Life situations/stress® which may lead to child
maltreatment; or

7. Substancabuse.

Reporting Responsibilities

Staff are expected to report evergtance of suspected child abuse or
neglect. Since protection of childrés the paramount concern, staff
should discuss any suspected evadgenvith the principal or nurse
regardless of whethereahcondition is listed among the indicators of
abuse or neglect.

Staff are reminded of their obligation as district employees to report
suspected child abuseydhprofessional staff areminded of their legal
obligation to make such reportStaff are also reminded of their
immunity from potential liability for doing so. The following
procedures are to hased in reporting instances of suspected child
abuse:

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENTY 16
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A. When there is reasona&btause to believe that a
student has suffered abusenmylect, staff or the
principal will immediately contact the nearest
office of the Child Proteose Services (CPS) of the
Department of Social artdealth Services (DSHS).

If this agency cannot beaehed, the report will be
submitted to the police, sheriff, or prosecutor’s
office. Such contact mudie made within forty-
eight (48) hours. Staff wiklso advice the principal
regarding instances of spected abuse or neglect
and reports of suspectebuse that have been made
to state authorities or law enforcement. In his/her
absence the report will be made to the nurse or
counselor.

B. A written report will besubmitted promptly to the
agency to which the phomeport was made. The
Report will include:

1. The name, address and age of the
child;

2. The name and addeesf the parent or
person having custody of the child;

3. The nature and extent of the suspected
abuse or neglect;

4. Any evidence of previous abuse or any
other information that may relate to
the cause or extent of the abuse or
neglect;

5. The identity, if known, of the person
accused of inflicting the abuse.

C.  The district will within forty-eight (48) hours of
receiving a report allegg sexual misconduct by a
school employee notify the parents of a student

ORDERRE RIVERSIDE DEFENDANTS’
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alleged to be the victim, riget or recipient of the
misconduct.

Abuse Indicators

Physical abuse indicators:

1.

Bilateral bruises, extsive bruises, bruises of
different ages, patternef bruises caused by a
particular instrument (belbuckle, wire, straight
edge, coat hanger, etc.);

Burn patterns consistewith forced immersion in

a hot liquid (a distinct boundary line where the burn
stops), burn patterns consist with a spattering by
hot liquids, patterns causdoy a particular kind of
implement (electric iron,etc.) or instrument
(circular cigarette burns, etc.);

Lacerations, welts, abrasions;

Injuries inconsistentwith information offered by
the child,;

Injuriesinconsistentvith child’s age; or

Injuries that regularly appear after absence or
vacation.

Emotional Abuse indicators

1.

2.

3.

4.

Lags in physial development;
Extreme behavior disorder;
Fearfulness of adults or authority figures; or

Revelations of highly appropriate adult behavior,

ORDERRE RIVERSIDE DEFENDANTS’
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l.e., being enclosed in a dark closet, forced to drink
or eat inedible items,

Physical Neglect Indicators

1.

2.

5.

6.

Lack of basic needs (food, clothing, shelter);
Inadequate supervision (unattended);

Lack of essential healttare and high incidence of
iliness;

Poor hygiene on a regular basis;
Inappropriatelothingin inclement weather; or

Abandonment.

Some Behavioral Indicators of Abuse:

Wary of adult contact;

Frightened of parents;

Afraid to go home;

Habitually truant or late to school;

Arrives at school earlgand remains after school
later than other students;

Wary of physicatontact by adults;

®> Sexual abuse indicators are omitted bectheg are not relevant in this case.

ORDERRE RIVERSIDE DEFENDANTS’
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7. Shows evidence aiverall poor care;
8. Parents describe chédg “difficult” or “bad”;

9. Inappropriatelgressedor the weather—no coat or
shoes in cold weathesr long sleeves and high
necklines in hot weather (possibly hiding marks of
abuse); or

10. Exhibit behavioral extre@s: crying often or never,
unusually aggressive anthdrawn and fearful.

Note: Behavioral indicators in and dfiemselves do not prove abuse
has occurred. Together with othandicators they may warrant a
referral.

Child abuse as defined liye statutes can beflisted “by any person”
and may include student-on-studetiiiuse. These cases also require
reporting to CPS, DSHS or law enfement. Child abuse in this and
all other cases requires two elemehitsst, there must be injury, sexual
abuse, sexual explottan, negligent treatment or maltreatment.
Second, there must be harm to ¢thdd’'s health, welfare or safety.

ECF No. 109-2.

E. Implementation of child abuse reporting policy and procedure at
Chatteroy Elementary School

Defendant Roberta Kramefas the Riverside Schobiistrict superintender
during the 201415 school year and was inghaf implementing district policie
including District Policy 3421 and Procedu3421P. ECF No. 171-2 at 5; ECF |
195 at 3.

Defendant Juanita Murray wahe Principal at Chatteroy Elementary Sck

during the 2014-15 school year. She repodedctly to Kramer and regular

ORDERRE RIVERSIDE DEFENDANTS’
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discussed implementation of districtlipg with Kramer. ECF No. 171-1 at 1

Kramer does not recall specifically dissing implementation of the District

child-abuse reporting policy with Murray pritir G.B.’s death. ECF No. 171-2 at
Chatteroy Elementary School hasstaff handbook providing guidance
school staff on a nund of personnel, policy, condiy@nd other issues. ECF N
135-6. The handbook was developed by shbool without input or review &
Kramer. ECF No. 171-2 at 5. In tl2914-15 school year, Cieroy Elementar
School’s staff handbook addssed reporting of suspectedbuse or neglect i
follows:
ANY school personnel who has “ressble cause” to believe that a
child is suffering injuries, suffering physical neglect, or sexual abuse,
MUST report this to the CES counggelfirst, and then the counselor
will then report to the Departmeant Child Protective Services. ALL
CES PERSONNEL MUST BE INVODVED IN REPORTING. IF A
CHILD IS HARMED AND AN EMPLOYEE HAD PREVIOUS
KNOWLEDGE THAT ABUSE WAS TAKING PLACE, THE
STATE CAN AND WILL TAKE YOUR CREDENTAL.
ECF No. 135-6 at 6. Murraypdated the handbook afté.B.’s death to require sté
to report suspected abuse dthg to DSHS rather thaa school counselor. ECF N
171-1 at 10.
Former school counselor Tiffany Zuckserts that staff at Chatteroy w
encouraged “to read Riverside’s officiallipy as telling staff to report all suspect

cases of child abuse, neglect, andplexation to ‘the appropriate schg

administrator’ only—i.e. them-because they didn’t wabBiSHS to get involved.”

ORDERRE RIVERSIDE DEFENDANTS’
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ECF No. 135-15 at 4. She explains tlsafpervisors implemented a policy
reporting to Murray, who wodl either call the parent anstruct the employee
call the parent, and thentife problem could not be resolved, would ask Zuck tq

involved. ld. She also indicates that Principdurray and Superintendent Krar

established a practice of waiting up to 48 Ilsaior report signs of abuse in order

first attempt to “work it out” with parenttd. at 5. She states she was told by Mu
that with regard to peonally and immediately perting suspected abuse

Chatteroy to DSHS, “wdon’t do that out hereld. at 4. Zuck indicates she beliey

this policy was implementday Murray and Kramer becaaighey did not like being

confronted by hostile parentsl. at 5.

In deposition testimony, Zuck expses less certaptabout Murray an
Kramer’s role in setting and implementing the described reporting procedur
explains that she cannotmember Murray or Kramer wdictly tellingher to repor
suspected abuse only internally. ECF. N42-1 at 35-36, 41. Instead, she req
being told by other teacheamd staff that it was the gqtice to report suspect
abuse to Murray only, and thisiurray would then decid@hether to mke a repor
to DSHS.Id. at 36. But she also reaffirms that she believes it was the polig
practice in the school to report only tdveol administratorsral to delay reportin
in order to ontact parentdd. at 39—40. She statdsat, in addition tdeing told tha

was the practice by other ftand teachers, the practiegas implied by the actior

ORDERRE RIVERSIDE DEFENDANTS’
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and statements of other employelgls.at 40. She also c#etwo examples she |i

aware of where an employaent to Murray with an icident of suspected abu
and Murray contacted the paremtdirected the employee tlo so rather than repq
the incidentld.

Before she was involved in this case March 13, 2016, Zuck submitteq
complaint detailing concerns with PrinalgMurray’s conductECF No. 135-14 3
2—-3. She alleged that Murrd¥) did not want CPS callleregarding students; (
prevented Zuck from havingontact with students whiequired counseling; (3
prevented implementation of a school-wlikhavior plan; and (4) prevented Zi
from working with neglected andbused children, including G.Bd. She alsq
indicated that she had been awareabtise concerning G.Band that she we
concerned that seriouscidents were not beinggperly reported to DSHE. at 9—
10. The Northeast Washington Educatioarvice District investigated the
complaints and found insuffient evidence that Murrayiolated any profession
duties.Id. at 5.

Several other tehers or staff state or imply that the practice at Chatt
Elementary School was teport suspected abuse to Mayrrather tharirectly to
DSHS. Sherry Dornquast states that District’'s official child-abuse reportin
policy was not followed at Cligroy. ECF No. 171-3 at 10. Instead, she states

the policy was “to talk to theounselor and the principalld. She explains that

ORDERRE RIVERSIDE DEFENDANTS’
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always went to the principal, and théme counselor would coe see me. | always
went to [the principal] first becae she was our director of ECEARI” She further
explains that Murray would then decide whether to report to D&HShe also

notes that it was Murray’s priae to talk to peents about incid@s like the ones

involving G.B. in the fall of 2014, and slseispects that Murray talked to Khaleel

after the incident where G.Exhibited bruising on hisars and arm in November

2014.1d. at 22.

Chatteroy Elementary family servicggecialist Cheri McQesten also states

that suspected abuse wouldrbported to Murray, or ghe was unavaildd, a schoo|

counselor, who would then decide whetteecontact DSHSECF No. 171-7 at 6

8. Chatteroy speech patholsgbarah Ramsden similadyates that she would call

Murray first if she suspected a child svéeing abused, and indicates she (was

concerned that if she repaitsuspected abuse directlhyR&HS or law enforcement

it “could have jeopardized @] relationship with Juata Murray” ECF No. 171-4

at 10-11.
Murray denies that she expected teaslamd staff to report suspected ab
to her rather than directly reporting@&HS. ECF No. 171-1 &9. But in the only

report to DSHS, other thahe one regarding G.B., thisturray could remember,

teacher came to Mray with the suspected abusadavurray decided to make the

reportto DSHSId. at 6. Dornquast alsecalls reporting other ardents of suspecte
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child abuse to Murray. BENo. 171-3 at 10-11. Addanally, Dornquast came
Murray with each of her ewerns about G.B.’s injuries. ECF No. 171-1 at 18
ECF No. 171-3 at 19-22.

In this case, numerous signs of abasd neglect of G.Bwere not reporte
to DSHS or law enforcement. ECF Nb/1-1 at 17 (aggression), 20 (bruising
head); 171-3 at 14 (self-lmarand aggression), 22 (bruising on ears and arm), 2
(burn); ECF No. 171-4 at 14 (self-lmay; ECF No. 171-10 at 1-3 (bruises ¢
statements that mother hurt him); ECF No. 171-14 (significant absences).
C.  Procedural History

Plaintiff, G.B.’s grandmother, brouglthis action against DSHS and |
Riverside School Districlong with numerous employgef those agencies. E(
No. 1. Her claims againstdiRiverside Defendants includegligence, violation ¢
G.B.’s substantive due process rights pursuant to 8 1983, violation of Wask
mandatory reporting laws, artlde tort of outrage. Inuhe 2016, the Court deni
the Riverside Defendants’ motion to dissPlaintiff's § 1983 claims against {
District, the Directos, and Murray and Kramer, butjtiv Plaintiff's stipulation
granted the motion to dismiss the § 19838ims against the other individy
Riverside Defendast ECF No. 99.

lll. LEGAL STANDARD

Summary judgment is appropriatetife “movant shows that there is

ORDERRE RIVERSIDE DEFENDANTS’
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genuine dispute as to any material faod the movant is entitled to judgment

as a matter of law.” FedR. Civ. P. 56(a). Oncep@arty has moved for summary
judgment, the opposing party must poinspecific facts estaishing that there

IS a genuine dispute for trialelotex Corp. v. Catretd77 U.S. 317, 324 (19884).

If the nonmoving party fails to make suehshowing for any of the elements

essential to its case for which it bears thurden of proof, the trial court should

grant the summary judgment motidd. at 322. “When the moving party h

carried its burden under Rule [56(a)ls bpponent must do more than sim

[as

ply

show that there is some maphysical doubt as to the material facts. . . . [T]he

nonmoving party must come forward widpecific facts showing that there

a genuine issue for trial.’Matsushita Elec. Indus. Ca. Zenith Radio Corp

S

475 U.S. 574, 586-87 (1986)nfernal citation omitted). When considering a

motion for summary judgmenthe Court does not weigh the evidence or agsess

credibility; instead, “the evience of the non-movant te be believed, and 4ll
justifiable inferences are to be drawn in his favd@dt. Anderson v. Liberty

Lobby, Inc, 477 U.S. 242, 255 (1986). “In shpmwhat is requied to defeat

summary judgment is simplvidence ‘such tht a reasonabl@ror drawing all
inferences in favor of #hrespondent could return a verdict in the respond
favor.” Zetwick v. Cty. of Yol®B50 F.3d 436, 441 (9th Cir. 2017) (quotiRgz3a

v. Pearce 806 F.3d 497, 505 (9th Cir. 2015)).

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENTY 26

ent’s




10

11

12

13

14

15

16

17

18

19

20

IV. DISCUSSION

The Riverside Defendants’ primarygament in favor of summary judgme

on Plaintiff's § 1983 claims is the sarfer the Directors, Superintendent Kran
and Principal Murray, and the District—thaakitiff fails to establish that the sta
created-danger exception to the generaé that a government actor has
constitutional obligation to protect andividual from harm dne by a third part
applies to permit liability against anigiverside Defendant. The state-creal
danger exception applies “when the statamtitively places the plaintiff in dang
by acting with ‘delibera indifference’ to aknown or obvious danger.Patel 648
F.3d at 971-72 (quotingeShaney v. Winnebago CBep’t of Soc. Servs489 U.S
189, 198-202 (1989)srubbs 92 F.3d at 900). In iterder on the Riversid
Defendants’ motion to dismiss, the Court concluded Plaintiff's allegal
accepted as true, supported applicatiothefstate-created-danger exception. |
No. 99 at 10-13. Accordingly, the principplestion underlying each of the motic
now before the Court is whedr, viewing the facts in the record in the light n
favorable to Plaintiff, a reasonable triefact could conclude that the state-crea
danger exception applies to permit liabikyainst any of the Riverside Defenda
Because the answer to that question is yes—material factual que
remain concerning (1) the nature oé tbhild-abuse reportg practices employe

at Chatteroy Elementary School; (2) whetkach practices affirmatively plac
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G.B. in danger; and (3) whether atiog and implementing such practig

amounted to deliberate indifference-hether the § 1983 claims against
Directors and Defendants tay and Kramer shoulgroceed turns on wheth
those defendants (1) were involved wabtopting and impleanting the allege
Chatteroy Elementary abuseporting policies and pracés, or (2) are qualifiedl
immune from liability. Whether the § 198Bims against the School District m
proceed turns on whether, in this contéftg District is a person capable of be
sued under 8§ 1983.

The Directors’ only roldhere was in adopting the district-wide child abl
neglect, and exploitation goles and practices, whickquired immediate reportir

of suspected abuse, and they had no dsepervisory obligations relating to t

implementation of those policies and practiogslistrict staff at individual schools;

Plaintiff's § 1983 claims against the Direct must therefore be dismissed. Mur

es
the

er

y
ay
ing

se,

19

he

ray

and Kramer, by contrast, were directBsponsible for implementing the abuse-

reporting practices at Chatteroy Elemeyntdchool and they are not immune fr
liability. Issues of fact preclude summgudgment on the § 1983 claims aga
Murray and Kramer. Becauseethlleged harm e was caused by District polic
practice, or custom, or by final poliapakers, the District is a proper § 1¢
defendant.

A. Issues of fact remain concerningwhether the child-abuse reporting
policy or practice in place at Chatteroy Elementary School affirmatively
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placed G.B. in danger and was img@mented with deliberate indifference
to a known or obvious danger.

As the Court has alreadgxplained, ECF No. 99]tJo establish § 198
liability, a plaintiff must show both (1¥eprivation of a right secured by t

Constitution and laws of the United Stst and (2) that the deprivation W

committed by a person acting under color of state I@hudacoff649 F.3d at 1149.

A government actor genenallhas no constitutional @bation to protect a

individual from harm doa by a third partySeeDeShaney489 U.S. at 196-97.

There are two exceptions: “(1) when geésial relationship’ exists between |
plaintiff and the state (the special-relatibipsexception), . . . ah(2) when the stal
affirmatively places the plaintiff in dangby acting with ‘deliberate indifferenc
to a ‘known or obvious danger’ (the state-created danger excepfiGtate] 648
F.3d at 971-72 (quotingeShaney489 U.S. at 198-208%rubbs 92 F.3d at 900)

The state-created-dangeexcepton applies only wher there is (1
“affirmative conduct on the part of the stateplacing the plaitiff in danger,” ang

(2) “the state acts with ‘deliberate ifference’ to a ‘knowror obvious danger.’

Patel 648 F.3d at 974 (quotinfgunger, 227 F.3d at 108&rubbs 92 F.3d at 900)).

s It is clear that the special-relationghexception does not apply here. T|
exception applies where the state “takegerson into its custody and holds |
there against his will."DeShaney 489 U.S. at 199-200. @wulsory schog
attendance is insufficient to creaa “special relationship” under tl#eShane)
standardPatel 648 F.3d at 973.

ORDERRE RIVERSIDE DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENT 29

he

as

4

—

he

e

D

N

his
1im




10

11

12

13

14

15

16

17

18

19

20

Deliberate indifference is\aery stringent standard:

Deliberate indifference requires a culfmimental state. The state actor
must recognize an unreasonable askl actually intend to expose the
plaintiff to such risks without gard to the consequences to the
plaintiff. In other words, theefendant knows that somethiisggoing

to happen but ignores the risk and exposes the plaintiff to it.

Patel 648 F.3d at 974 (citations and quma marks omitted). And, as the Co

explained in denying the Rixgde Defendants’ motion tdismiss on this san

basis, ECF No. 99, the facibcases where casrhave found delilvate indifference

are extremeSee, e.g.Munger 227 F.3d 1082 (police wadr’t allow intoxicateg
man to drive home or reenter bar anddiezl of hypothermia from minus 20 to
degree temperaturedPenilla v. City of Huntington ParkL15 F.3d 707 (9th Ci
1997) (man died after police officers fouhon on his porch imeed of medice

attention and cancelleparamedic call, movddm inside, and left)Grubbs 974

urt

v

25

]

1

F.2d 119 (RN who worked in a state prisorswagped when she was put in a situation

where she was working alonétlwva violent sex offender.}Vood v. OstrandeB79
F.2d 583 (9th Cir. 1989) (officer arresteldver of a vehicle for DUI and le
passenger alone in a known dangerouaation, where she wsahen raped).

The Court previously concluded thtte alleged facts here were se\
enough to demonstrate affiative action and dikerate indifferace. The Coul
explained:

A five-year-old boy had serious brussen his head (and a history of
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signs of abuse) and told his teactiat his mother puined him. Rather
than report this to DSHSr the police immediately, the employees
apparently followed poli and waited to repothe incident to school
officials who were absent that dads a result, the child was beaten to
death.

Based on the facts as allegedjsitplausible thatRiverside policy
makers and employees kméhat these policies igeneral would result

in children being harmed, and it is likely that employees knew that in
this case G.B. woulduffer harm if they followed established policy
and custom and did not immediategport the signs of abuse. They
likely did not know G.B. would beilked, but it is certainly probable
that they knew he would be harmed.

No. 99 at 12-13.

On the factual record now before theutt, material factual questions rem
concerning (1) the nature of the chdbuse reporting practices employed
Chatteroy Elementary School, including ether staff were required to rep
suspected abuse only to dgmted staff or administratband whethrestaff were
encouraged to delay or adaieporting suspected abuse; (2) whether such pra
affirmatively placed G.B. in danger; @r{3) whether adoptg and implementin
such practices amounteddseliberate mdifference.

Tiffany Zuck asserts that Murray ar€famer encouraged staff “to re
Riverside’s official policy as telling staff t@port all suspected cases of child ab
neglect, and exploitation tthe appropriate school admstrator’ only—i.e. them—
because they didn't want DSHS to gatalved.” ECF No. 1355 at 4. She als

indicates that Murray and Kramer estdffid a practice of dglang reporting sign
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of abuse in order tort contact parents andexnpt to “work it out.”ld. at 5. ZuckK

also states that she was told by Murrdnat with regard to personally a

immediately reporting suspected abus€lmtteroy to DSHSwe don’t do that out

here.”ld. at 4. Zuck believes this poliayas implemented biurray and Krame
because they did not like beingnfronted by hostile parentsl. at 5.
As discussed, infra, the practices Zutdscribes are inconsistent with

Riverside School District child abuse gtect, and exploitation policy and proced

the

ure

adopted by the Directors, but her assas are partially corroborated by the

Chatteroy Elementary Scho$taff Handbook, which proges, as relent here:
ANY school personnel who has “ressble cause” to believe that a
child is suffering injuries, suffering physical neglect, or sexual abuse,
MUST report thisto the CES counselor, firshnd then the counselor
will then report to the Departmeat Child Protective Services.

ECF No. 135-6 at 6 (emphasadded). Zuck’s allegatiose further supported

the fact that Murray updated the Schodiandbook after G.B.’s death to requ

reporting suspected abuseetitly to DSHS. EE No. 171-1 at 10. Moreover, Zu

is not the only staff person wtstated or implied that@olicy of reporting directly

to Murray existed at Chatteroy Elem@&ry School. SherryDornquast, Cheri

McQuesten, and Sarah Ramsden each mtatements indicating that staff we
expected to report suspected abuse to Muather than going dectly to DSHS o
law enforcement. ECF N@71-3 at 10; ECF No. 171at 10-11; ECF No. 171-7

7-8. Further, the fact that numerougns that G.B. was being abused w
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unreported also supports the asserticat @ practice ofavoiding and delayin
reporting to DSHS or law enforcemewas in place at # school. And thes
assertions are consistentlwMurray’s description of how reporting occurred in
incident involving another child in 2014-16CF No. 171-1 at 6, and with t
actions of teachers and staff after observing G.Bjisigs. ECF No. 171-1 at 1§
19.

This evidence, viewed in the light mdatorable to Plaitiff, would permit a
reasonable fact finder to concludkat the child-abuse reporting practice
Chatteroy Elementary Schoalffirmatively pbhced G.B. in dangeand that thg
practice was adopted andplemented with deliberaiadifference to a known ¢
obvious risk of danger.

B. The record does not supporg8 1983 liability against the Directors.

Plaintiff's claims against # Directors and Districtppear to be based sole

on the Directors’ policymaking and ovegbt actions, not on gmaction specifically

related to G.B. None of éhDirectors had any persorialowledge or awareness

suspected abuse, neglecteaploitation of G.B. at Cittaroy Elementary Schodl.

" Nieuwenhuis did receive an email frdfhaleel expressing concerns about
she and her children were being treabydthe District and Khaleel attendeq

e

an

p—

at

\U

DI

<

of

I0W
| a

December 2014 board meeting where stpgessed these concerns. Superintendent

Kramer also stated to Nieuwenhuis telhé was concerned for the Khaleel fam
ECF No. 149 at 3—4, 7-8. But Plaintiff'sL883 claims against the Directors are
predicated on these facts.
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ECF No. 149 at 3.
The Directors argue th&laintiff fails to identify any constitutional right thiat

was violated by a piey the Directors adopted. ECF NdO5 at 6. Plaintiff assents

~—+

that policies and customs adeg@ by the Directors, as Wes failure of oversigh
and training, deprived G.B. of his rigtd substantive due pcess under a state-

created-danger theory of 8 1983 liabiligCF No. 133 at 10-11. As discussed,
issues of fact remain regarding the natoir¢he child abuse reporting practices at

Chatteroy Elementary School, whether practices affirmatigly placed G.B. it

—

danger, and whether the piiaes were adopted with lil@erate indifference to ja
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known or obvious danger. But@&v accepting Plaintiff's deription of the practicgs

at Chatteroy, the practices plainly are inconsistent with the district-wide child abuse,

neglect, and exploitatiorprocedure adopted by the Ibdaof directors. That
procedure, as relemtihere, provides:

When there is reasonable causédtieve that a student has suffered
abuse or neglect, staff or the principal wlmediately contact the
nearest office of the Child ProteaiGervices (CPS) of the Department
of Social and Healt&ervices (DSHSIf this agency aanot be reached,
the report will be submitted to the paicsheriff, or prosecutor’s office.
Such contact must be made withintyeeight (48) hours. Staff will also
advice the principal regarding instas of suspected abuse or neglect
and reports of suspected abuse bi@ate been made to state authorities
or law enforcement. In his/her abse the report will be made to the
nurse or counselor.

ECF No. 109-1 at 1 (emphasis added).

Viewing the facts in the light nsv favorable to Plaintiff, G.B.
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demonstrated obvious and serious sigsabuse that clearly supported
reasonable cause to believe he hdtesed abuse. UndéProcedure 3421P,
staff or Murray were therefore obligatexcontact DSHS or law enforcement
immediately That did not happen here, ieat, school staff and officials
delayed reporting diailed to report G.B.’s signsf abuse, and on April 16,
2015, when G.B. said his mom punclmngeh and both Murray and Zuck were
unavailable, no repbwas made to DSHS. While District procedure may not
prohibit having a designated officialp@t suspected abuse to DSHS, the
procedure clearly does npeérmit delay in reportingdzause such an official

Is unavailable.

The problem with Plaintiff's claim againhthe Directors is that the Directo
role here was limited ta@dopting the district-wide child abuse, neglect,
exploitation policiesiad procedures. And Plaintiff has provided no basis to con
that the Directors, in adopting thoselipes and procedures, were deliberaf
indifferent to a known andbvious danger to G.B. or other students. Indee

discussed, Procedure 342t€juiresthe reporting Plaintiff argues should ha

occurred here. Further the District’'s chdduse, neglect, arekploitation policie$

and procedures provide a clear and expandefinition of child abuse, specific

examples of signs of abusand clear reporting regeiments and procedures. E

Nos. 109-1 & 109-2. And thespolicies and procedurase identical to WSSDA'’
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model child abuse, negleend exploitation policies, vith presumably have be
adopted by many other districts throughthg state. The possible constitutio
violation by the District or its staff, asleged by Plaintiff, occurred because
Procedure 3421®asnot followed. No authority suppts Plaintiff’'s argument the
the Directors are liable for District $taor officials’ allegedly unreasonab
interpretation or impleentation its policy.

Plaintiff also argues that the Botors failed to provide meaningt
supervision or oversight and failed farovide adequate training to distr
employees. ECF No. 133 at 14-18. supervisor can bdéable in his individua
capacity for his own culpable action oraation in the training, supervision,

control of his subordinates; for his acqaesce in the constitatnal deprivation; o

for conduct that showed a reckless or callmasfference to the rights of others

Henry A. v. Willden678 F.3d 991, 1004 (9th Cir. 2012) (quotBtarr v. Baca652
F.3d 1202, 1208 (9th Cir. 2011)) (interrrplotation marks omitth. A policy of
inadequate training is s actionable under § 1983ergquist v. Cty. of Cochis

806 F.2d 1364, 1371 (1986). But the Directars not supervisors and have

obligation to supervise implementation pblicies at indivilual schools. Undg

Washington law, a school district board difectors is “vested with the fin
responsibility for the setting gfolicies ensuring quality ithe content and extent

its educational program and that sucbgoam provide students with the opportur
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to achieve those skills whicare generally regnized as requisite to learning.”

T~

Wash. Rev. Code ®WV) 8§ 28A.150.230(1). But schobbards mayand generally

do, hire a superintendent and other audstrators and degmte administrativ

D

authority to those officials. RCW 28A.330.100; ECF No. 143 at 9-10. School
boards are generally not equipped tmvle administrative supervision [of
superintendents or to provide ovegtdi of the details of specific poligy

implementation at individuadchools. ECF No. 143 at 1@8dditionally, Plaintiff

fails to provide any facts supporting the giéon that the Directors adopted a policy
that caused a failure taatn or supervise.

C. Issues of fact preclude summary judgment on the claims against Cramer
and Murray.

Defendants Kramer and nay argue that Plairftifails to state a 8§ 1983
claim against them because exception to the ruledha government actor has|no

constitutional obligation to protect an imdlual from harm by a third party applies

to them and, in the altertinge, because they are entitl qualified immunity. ECI
No. 151 at 4-5. As discussedaterial disputed issues fafct remain concerning (1)
the nature of the child-abuse reportinggiices employed at Chatteroy Elementary

School, including whether staff were required to report suspected abuse pnly to
designated staff or administoas and whether staff weencouraged to delay pr
avoid reporting suspectedzse; (2) whether such practices affirmatively placed

G.B. in danger; and (3) whether adopting and implementing such practices amounted
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to deliberate indifference. And therditde question that Kraer and Murray wer

responsible for adopting and implementwatever practicesvere in place gt

D

Chatteroy Elementary Schodésues of fact therefore remain concerning whether

their actions affirmatively placed G.B. ask of harm and amounted to deliberate

indifference to a known oobvious risk of danger. And because issues of
preclude summary judgment on the basi¢ Kramer and Murray had no obligati
to protect G.B. from harrby a third party, the sanfactual questions preclug
gualified immunity at this stage.

“The doctrine of qualified immunity protects government officials ‘fr

fact

on

e

om

liability for civil damages insofar asheir conduct does not violate clearly

established statutory or constitutional tglof which a reasonable person wauld

have known.””Pearson v. Callaharb55 U.S. 223, 231 (2009) (quotikigriow v.

Fitzgerald 457 U.S. 800, 818, (1982)jo determine whether an official is entitled

to qualified immunity, courts generally ag@ two-part inquiry: “First, do the fag
the plaintiff alleges show a violation afconstitutional right? Second, was the r
‘clearly established’ at théame of the alleged misconductCarrillo v. Cty. of L.A,
798 F.3d 1210, 1218 (9th C2015) (citations omitted). “An officer cannot be s
to have violated a clearly establishedht unless the right's contours we
sufficiently definite that any reasonable oféil in his shoes would have underst

that he was violating it, meaning thatisting precedent placed the statutory
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constitutional question beyond debate.”(quotingCity & Cty. of S.F. v. Sheehgn

135 S. Ct. 1765, 1774 (2015)).

As discussed, issues of fact remaancerning whether Kramer and Murray

were deliberately indifferent to tha known or obvious risk of danger—that

children would be abused—by implentiey a policy of encouraging reporting

suspected abuse internally and unnecégsdelaying reporting to DSHS or law

enforcement. Acting with deliberate iffégirence to such a known or obvious ha

violates clearly established federal |&ee Kennedy v. City of Ridgefied@9 F.3c

Arm

1055, 1066 (9th Cir. 2006) (holding that icigarly established law for the purpose

of qualified immunity that state officialsan be held liable for affirmatively and

with deliberate indifference placing ardividual in danger sh&ould not otherwist
have faced.)
D. The Riverside School Districtis a proper defendant under § 1983.

The School District argues that Piaif fails to establish a 8§ 1983 clai

against it because (1) no exception te tale that a govement actor has no

constitutional obligation to protect an imdlual from harm by a third party appli
to it and, (2) because Plaintiff fails to establish liability uridenell v. Departmern
of Social Servicegl36 U.S. 658 (1978). EQ¥o. 157 at 4—6. As dcussed, materi
issues of fact preclude summary judgment on the firssbAsi to the second,

there is § 1983 liability for harm causedtby individual Riverside Defendants, 1
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School District may also be held liabkecause the alledly unlawful actions

involve implementing a District policyor custom and the actions of final

policymakers—Murray and Kramer.

“[A] municipality cannot be held liale under 8 1983 on a respondeat superior

theory.” Monell, 436 U.S. at 691. Insad, a municipality isesponsible for it

officials’ unconstitutional conduct undgr1983 only if the coduct was caused by

a municipal policy, practice, or custoienotti v. City of Seatt/et09 F.3d 1113,

1147 (9th Cir. 2005). A plaintiff may estah a municipal policy, practice,

custom in one of three ways: (1) “thmaintiff may prove that a [municipal]

UJ

employee committed the legjed constitutional violation pursuant to a formal

government policy or a longstanding praetior custom which constitutes the

standard operating procedure of the [€jity2) the plaintiff may show “that the

individual who committed the constitutidndort was an official with final

policy-making authority”; or (3) “the plairffimay prove that an official with fing
policy-making authority ratified a subordite’s unconstitutional decision or act
and the basis for itHooper v. City of Pas¢c@241 F.3d 1067, 1083 (9th Cir. 200

In this case Plaintiff'slaims clearly imptate school district policy, practig
or custom, and the actions of final policyreek And, as discussedisputed issus

of material fact preclude sunary judgment othose claims.
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E.  Motions to Strike Declarationsof Tiffany Zuck and Lisa Chan

1. Declaration of Tiffany Zuck

In their reply in support of their nion for summary judgment on Plaintiff
claims against the Directors, the Rivdes Defendants move tetrike specifig
portions of the Declaration of Tiffarguck. ECF No. 140 at 9-10. The Direct
argue that Zuck’s declaration containadmissible opinions and hearsay and |
foundationld. at 9. The Directors also argue thatck’s declaration is contradict
by her deposition testimonid. at 9.

In her deposition, Zuck @lifies or arguably chayes her undet@nding of
state law regarding child abuse repayti and whether préices she observe
violated RCW § 26.44.030. ECF Nd2-1 at 11-14, 19-25. But Zucl
interpretation of state law is irrelevantréeWhat matters is héactual account G
the child-abuse reporting proceduathatteroy Elementary School.

Zuck’s deposition testimony does contddiome aspects ter declaratio
on these facts. Most imporniidy, Zuck expresses lesertainty about Murray arn

Kramer’'s role in setting and implemting the described child-abuse repor

procedure at Chatteroy Elemtary School. She explamh¢hat Murrayand Kramer

did not directly tell her to report suspectaalse only internally. ECF No. 142-1
35-36. Instead, she recalising told by other teachersdastaff that that it was th

practice to report suspected abuse torrislp only, and that Murray would the
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decide whether to make a report to DSHi&. at 36. She also acknowledg
incorrectly stating that ECEAP employessChatteroy did nateceive training o
child-abuse reporting, clayiihg that she was not awakhether employees oth
than herself did not receive trainingl. at 15-18. Zuck alssaid she couldn
remember being told at new-employeertnag that she was only to report suspe
abuse or neglect to administratdk.at 35—36.

But Zuck’s testimony also reaffirms rwhuof her declaration. She makes c
that she believed it was the @yl and practice in the school to report only to scl
administrators and to delay repog in order to contact parents. at 39-40. Sh
states that, in addition to being told tkats the practice by othstaff and teacher
the policy was implied by the actionscastatements of other employekes.at 40.
She also cites two examplske was aware of where an employee went to M
with an incident of suspeat abuse and Murray contactee parent or directed tl

employee to do so rath#fran report the incidenid. at 40.

The Riverside Defendants cite no auttyofor the position that inconsistent

testimony is a basis to strike a declaratiostead, they appear to infer that posif
from the uncontroversial principle that onsistent statemenbs a plaintiff alone
do not create an issue of fasgeRadobenko v. Automated Equipment Cosg0
F.2d 540, 543-44 (9th Cir.1975) (“[I]f a pamyho has been examined at length

deposition could raise an issue of fact dintgy submitting anffidavit contradicting
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his own prior testimony, this would emtly diminish the utility of summal

judgment as a procedure for screening oaisissues of fact.”). But there is

logical basis for extending that principte strike the portion of inconsiste

statements that one party would grefiot to have in the record.

In any case, the inconsistencieswe®en Zuck’s declaration and deposit
testimony are not sufficient wiscount her declaration. As noted, she reaffirms
general view of the factliaircumstances and abuse-reporting practice at Chaf
in her deposition. Mover, Zuck’s assertions in heeclaration are consistent w
the testimony of several oth€hatteroy Elementary Schaelachers and staff, wi
also indicated that staff were expecteddport suspected abuse to Murray ra
than going directly to DISS or law enforcement.

On the question of admissibility, the kuwf Zuck’'s statements are based
personal knowledge, and thatements of others she references are primari
defendants in this case. Additionally,aliltiff has adequately demonstrateq
foundation for Zuck’s personal knowledgeoait child-abuse reporting practices
Chatteroy Elementary. Thelegant portions of Zuck’sleclaration are admissil
and may be considereth summary judgment.

The Riverside Defendants’ motion tails¢ the Declaratio of Tiffany Zuck

is denied.
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2. Declarations of Lisa Chan and Dr. Ronald Stephens

In their reply in support of their nion to dismiss the § 1983 claims aga
the District, the Riverside Defendants movestioke the declarations of Lisa Ch
and Dr. Ronald Stephens, wh Plaintiff submitted irresponse to the Riversi
Defendants’ motion. ECF N®6 at 2—3. The Riverside Bndants argue that tl
statements in Chan’s dechtion are inadmsible and misleading, ECF No. 209
1-2, and that Dr. Stephen’s declarat®nrelevant, ECHNo. 196 at 3.

As with Zuck, the Riverside Defenala point to inconsistencies betwe
Chan’s declaration and her depositiortitesny to support their argument that
declaration is misleading. EQNo. 209 at 2-5. And as wituck, her statements 3
based on personal knouwlige as an employee at @eaoy Elementary School al
most of the statements of others she refeze appear to be ldefendants in thi
case.

With respect to the declaration Bfr. Stephens, his aiements regardin
proper school district child-abuse refog policy implementation and training &
plainly relevant, and will not be stricke

The Riverside Defendants’ motion to ké&rithe declarationsf Lisa Chan an
Dr. Ronald Stephens is denied.

CONCLUSION

For the reasons discusséfl|S HEREBY ORDERED :
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IT 1S SO ORDERED. The Clerk’s Office is direed to enter this Order al
provide copies to all counsel.

DATED this 16th day of January 2018.
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The Riverside Defendants’ Motion for Summary Judgment to B
Board of DirectorsECF No. 105 is GRANTED IN PART AND
DENIED IN PART as follows:

A. Plaintiff's § 1983 claims against the Directors dbeSMISSED;

B. The Riverside Defendant’sation for summary judgment with

respect toPlaintiff's state-lawclaims against the Directors

DENIED.
The Riverside Defendants’ Motion for Summary Judgment to B8
Defendants Murray and Kraan ECF No. 151 isDENIED.
The Riverside Defendants’ Motion for Summary Judgment to Dis
Riverside School District No. 41&CF No. 157 isDENIED.
The Riverside Defendants’ Motion &irike the Declaration of Tiffan
Zuckis DENIED.
The Riverside Defendants’ Motion firike the Declarations of Lis

Chanand Dr. Ronald StephensD&ENIED.

K Ny
~SMLVADOR MENZZZA, JR.
United States DistrictJudge
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