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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jan 11, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

SCOTTSDALE INSURANCE
COMPANY, an Ohio Corporation,

Plaintiff,

V.

NO. 2:17-CV-00077-JLQ

MEMORANDUM OPINION AND
!-%.E '<Tch?|RNJTuOLI|\IE($E|%'\£ﬂ$ glt\lore) ORDER RE: MOTIONS FOR
individually,

GLENN THORNTON, individually | SUMMARY JUDGMENT
and as Co-Administrator for the
Estate of E.T., and SEASON
HAMILTON, individually and as Co-
Administrator for the Estate of E.T.,
and DOES 1 through 5,

Defendants/Third Party
Plaintiffs,

V.

METROPOLITAN GROUP
PROPERTY AND CASUALTY
INSURANCE COMPANY dba Met
Life Auto & Home, a Rhode Island
Corporation doing business as an
insurer in the state of Washington,

Third Party Defendant.

I.  Introduction

BEFORE THE COURT is: (1) Third-PgrDefendant Metropolitan Group Propefty

and Casualty Insurance Company’s Motion for Summary Judgment (ECF No, 44
(2) Plaintiff Scottsdale’s Motion for SummaJudgment (ECF No. 48); (3) Defendants
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Season Hamilton, Glenn Thornton, and Estée T.’s Motion for Summary Judgment (ECF
No. 49); and (4) Defendarntee and Julie Thornton'dmended Motion for Summary
Judgment (ECF No. 53). Plaintiff and all Defent$afiled Response briefs to Plaintiff and
Defendants’ Motions. (ECF No. 59); (EQRo. 63); (ECF No. 67). Plaintiff and 4l
Defendants filed Reply briefs. (ECF No. 6@ CF No. 69); (ECF No. 70). Plaintiff took no

position on Met Life’s Motion (ECF No. 58)nd Defendants stated they had no objection to

that Motion (ECF No. 73), (ECF No. 74)lIMotions were submitted for decision withopt
oral argument. This Order memorializes the court’s ruling on the Motions.
The MetLife Policy provided coverage oriity the Toyota Highlander. Metlife assefts
its Policy provides no coverader the U-Haul truck or th&J-Haul operation. (ECF No. 44
at 5). The parties do not oppose MetLife’s Motidhe court finds there is no genuine issue
of fact that the MetLife Policy does notgwide coverage for the U-Haul accident gnd
summary judgment is appropriate.
Il. Factual Background
At all material times, Defendant Leéndrnton owned and opeeal the Malo Store),
located at 17510 N. Highway 21, Malo, Washorg99150. (ECF No. 64 at 12). He had fun
the Malo Store since Septemkiz003. (ECF No. 64 at 13). As part of the Malo Store

operation, Lee Thornton was, since January, 2003, a registered agent of U-Haul [to re

receive, and display U-Haul trucks. (ECF No. 64 at 14).

Plaintiff Scottsdale Insurance Compar(yPlaintiff” or “Scottsdale”) issued
Commercial General Liability policy No.RS52343072 (“Scottsdale Policy”) to the Ma
Store which had a policy period of October 2@15, to October 14, 2016. (ECF No. 51-1

4). The Malo Store application listed “grocemfid “gas pump” in the schedule of hazards

0]

(ECF No. 51-2 at 2). The application did not thse or seek insurae coverage for a truck
rental busines§edECF No. 51-2). The applicationgamered “N[o]” when asked “DO YOU
RENT OR LOAN EQUIPMENT TO OTHERS” and “ANY PARKING FACILITIE$

ORDER - 2




© 00 N O O &~ W DN P

N N NN N NNRRR R R R R R R R
O 00N W N PFP O © 0N O 0 W N B O

OWNED/RENTED.” (ECF No. 51-2 at 4). €happlication was ghed by Lee Thornton.

(ECF No. 51-2 at 5).

The Scottsdale Policy excludes claims forgtily injury’ or ‘property damage’ arising
out of the ownership, maintenance, use orusittnent to others of any aircraft, ‘auto’
watercraft owned or opdead by or rented or loaned toyainsured.” (ECF No. 51-1 at 15,
I(A)(2)(g)). This exclusion does napply to “[p]arking an ‘autobn, or on the ways next
premises you own or rent, provided the ‘autaias owned by or rented or loaned to you
the insured.” (ECF No. 51-1 at 15, 8 I(A)(2)(g)3rhe Scottsdale Polidefines “auto” as

a. A land motor vehicle, trailer ormétrailer designed for travel on public
roads, including any attached machinery or equipment; or

b. Any other land vehicle that is subject to a compulsory or financial
responsibility law or other motor vehicle insurance law where it is
licensed or principally garageddowever, “auto” does not include
“mobile equipment”.

(ECF No. 51-1 at 24, § V(2)).

On December 7, 2015, the Malo Store entértglits then current Agreement with |
Haul Company of Inland Northwest. (ECF Ni& at 1). Pursuant to the Agreement, the
Haul equipment is “consigned to [Malo Stoagld title to the Equipment shall remain in
Haul and/or one of its affiliageat all times.” (ECF No. 66 &). The Store’s obligations to U
Haul included “prominently displaying theglEipment, distributing the Equipment... [an
dispatching and receiving the equipment.” (Bd- 66 at 5). The $te was also obligate
to complete “all relevant inggtions, inquiries and papervkochecking and correcting th

tire pressure, fluid levels, non-functioninghis, cleanliness and visible damage... [a

perform repair work designated minor maintenance on thgugpment.” (ECF No. 66 at 5).

U-Haul required the Malo Store to “accouat all odometer mileage accumulated on
Equipment” and the Malo Store paid “fany mileage not properly accounted for on a v
rental contract.” (ECF No. 66 at 6).
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Third Party Defendant Meadpolitan Group Property and Casualty Insurance Comj

(“MetLife”) issued Auto Policy No. 161072257(“MetLife Policy”) to Defendant Julig

Thornton with effective datekine 1, 2016 to December 1, 20(BCF No. 46-1 at 3). Juli
Thornton is the wife of Lee Thornton (cetttively “Thornton Defendas”). (ECF No. 1 af
13); (ECF No. 18 at 3). BhMetLife Policy lists Julieand Lee Thornton as househg
drivers. (ECF No. 46-1 at 4)he only insured vehicle onalMetLife Policy is a 2009 Toyot
Highlander. (ECF No. 46-1 at 3).

On December 5, 2016, Gleiihornton and Season Hamilton, individually and as
administrators of the estate of E.T. (cdlieely “Hamilton Defendantsin this matter) filed
a First Amended Complaint for Wrongful Death, Pre-Death Pain and Suffering, L¢
Parent/Child Consortium in case number 166283-9 in the Ferry County Superior Co
againstjnter alia, Lee and Julie Thorntaand the Malo Store. (ECF No. 51-4). On May
2017, the Hamilton Defendants filed a Secondeaided Complaint in the Ferry County cod
(ECF No. 51-5)see Thornton, et al. v. Thornton, et &lo. 16-2-00083-9, Dkt. #30 (Fer
County Superior Court) (“Ferry County lawsuit”). The underlying facts as alleged
Ferry County lawsuit, are as follows.

On June 9, 2016, customer Mike Seifrietlireed a rented U-Haul truck to the Ms
Store. (ECF No. 64 at 119, 12); (ECF No. 51-%2a9). Seifried parked the truck in front
the Malo Store, entered the Store, retuniedkeys, and asked fbis deposit. (ECF No. 6
at 119-11). Lee Thornton returned the deptsitk Seifried’s paperwork, and set it on t

counter because Lee Thornton was assisithgr customers. (ECF No. 64 at fY11-1

Seifried left the Store. (ECF No. 64 at IB)ereafter, Lee Thornton left the store to p

the returned U-Haul truck in the designatksplay area. (ECF No. 64 at §15). When L

Thornton went outside, his two year old mglaon, E.T., followed him. (ECF No. 51-5
12.17). E.T. was accidently knocked to ¢fiteund and run over by the U-Haul truck driv
by Lee Thornton, causing E.T.’s death. (ECF No. 51-5 at 112.21, 2.22).
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The Ferry County lawsuit alles Lee Thornton was neggigt in operating the U-Had
truck and failed to take precamrtis to prevent two-year ol T. from following him outside
(ECF No. 51-5 at 8§ Ill). The Thornton Defdants tendered the Ferry County lawsuit
Scottsdale. (ECF No. 1 at 126); (ECF No. dt8f26). Scottsdale agreed to defend
Thornton Defendants against the Ferry County lawsuit, subject to a reservation of
(ECF No. 51-6); (ECF No. 51-7).

On February 21, 2017, Scottéeliled the Complaint in fls court seeking declaratol
relief regarding its duty to defend thadrntons in the Ferry County lawsutiee(ECF No.
1). On July 24, August 1, amugust 2, 2017, the parties fileheir competing Motions fo
Summary JudgmenSee(ECF No. 44); (ECF No. 48); (ECF No. 49); (ECF No. 5
Response and Reply briefs were filed in Sejpen2017. No party qeiested oral argumel
on the Motions.

lll.  Discussion

The purpost of summar judgmen is to avoic unnecessa trials wher there is no
dispute as to the materia facts before the court Northwes Motorcycle Ass'rv. U.S Dept of
Agriculture, 18 F.3d 1468, 1471 (9th Cir. 1994). The moving party is entitled to sun
judgmen when viewing the evidencranc the inference arising therefron in the light most
favorable to the nonmoving party there are nc genuine issue: of materal fact in dispute
Fed.R.Civ.F 56; Andersol v. Liberty Lobby, Inc, 477 U.S. 242, 252 (1986). While ti
moving party does not have to disprove matter: on which the opponer will bea the burden
of proofi al trial, they nonetheles bea the burden of producing evidence that negate
essential element of the opposing party’s claim and the ultimate burden of persuaq
court no genuine issue of material fact exisNissar Fire & Marine Ins. Co. v. Fritz
Companie, 21CF.3¢1099 110z (9th Cir. 2000) When the nonmoving party has the burg

of prool al trial, the movinc party neec only point out there is ar absenc of evidence to
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suppor the nonmoving party’s casiDevereau v. Abbe), 26% F.3c 1070 107¢ (9th Cir.
2001).
Once the moving party has carriecits burden the opponer mus do more than simply

show there is some metaphysicei doub as to the materia facts Matsushiti Elec Indus Co.

v. Zenitt Radic Corp, 475 U.S. 574, 586 (1986). Rather, the opposing party must ¢

forward with specific facts showingehe is a genuine issue for trield.).

Althougl a summar judgmen motior is to be grante« with caution it is not a
disfavore(remedy “Summar judgmen procedur is properly regarde not as a disfavored
procedure shortcut bui rathe as ar integra pari of the Federe Rules a< a whole which are
designe to securithe just, speed anc inexpensiv determinatio of every action.’ Celotex
Corp. v. Catret, 477 U.S. 317, 327 (1986) (citations and quotations omitted).

In an insurance coverage dispute, “[tinsured bears the burden of showing t
coverage exists; the insuttbiat an exclusion appliesMutual of Enumclaw Ins. Co. v. T
G Const., Ing. 165 Wn.2d 255, 268 (2008). When addressing an insurance co
“interpretation and construction argseate endeavors” for the codrtternational Marine
Underwriters v. ABCD Marine, LLC79 Wn.2d 274, 281 (2013). tBing interpretation, &

court’s primary goal is to ascertain the partiagent at the time they executed the contragt.

(Id. at 282). “In construing the language of an insurance policy, the entire contract n
construed together so as to dgiwece and effect to each clausBdeing Co. v. Aetna Cas. af
Sur. Co, 113 Wn.2d 869, 876 (1990). “Undefined terms in an insurance contract m
given their ‘plain, ordinary, and popular meanindd.(at 877) (quoting-armers Ins. Co
v. Miller, 87 Wn.2d 70, 73 (1976)). “To determitiee ordinary meaning of an undefin
term, [Washington] courts look to stamdd&nglish language dictionarieslti(). Unless it is
“clear thatboth parties to the contract intendedathhe language have a legal techn
meaning... the words will be given their plain, ordinary meanind."at 882) (emphasis i

original).
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“An ambiguity exists in an insurance contract if the language is fairly susce
to two different reasonable interpretation§Veyerheauser Co. v. Aetna Cas. and
Co, 123 Wn.2d 891, 897 (1994). In determining whether ambiguity exists, the
must “look at the language according to the way it would be read by the a\
insurance purchaserAllstate Ins. Co. v. Peasley31 Wn.2d 420, 424 (1997). Wh¢
the court finds ambiguity in an insu@n contract, the “meaning and construct
most favorable to the insur@dust be appliedeven though the insurer may have inten
another meaning.Thompson v. Ezzelb1 Wn.2d 685, 688 (1963) (emphasis in origir
(quoting Selective Logging Co. v. General Cas. Co. of Amer&a Wn.2d 347, 35!
(1956)).

“After interpreting an insurance policy, tkkeurt must construe it, i.e., determine
legal effect.”International Marine 179 Wn.2d at 288. “If a court is unable to resolve
ambiguity through interpretation, it must comgtrthe ambiguity in feor of the insured.’
(Id.); see alspMcDonald v. State Farm Fire and Cas. Cb19 Wn.2d 724, 733 (1992)f
an insurance policy’s exclusiatydanguage is ambiguous, thg# effect of such ambiguit
Is to find the exclusionary language ineffectiye]l]f insurers want exclusions upheld, the
have the burden of drafting them'atear’ and ‘unequivocal’ termslhternational Marine
179 Wn.2d at 288 (quotindm. Star Ins. Co. v. Grigel21 Wn.2d 869, 875 (1993
supplemented 123 Wn.2d 131 (1994)).

“[Cloverage exclusions are contrary ttee fundamental purpose of insurance i
will not be extended beyond thaitear and unequivocal language€ity of Bremerton

v . Harbor Ins. Co., 92 Wn. App. 17, 21 (199Bpwever, “a strict application shou

not trump the plain, clear language of an exclsiuch that a strained or forced constructi

results.”Quadrant Corp. v. American States Ins. CIb4 Wn.2d 165, 172 (2005). Tk
rule resolving ambiguities strictly againthe insurer “applies with added force

exclusions limiting coverageCity of Bremerton92 Wn. App. at 22.
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A. Efficient Proximate Cause

“The efficient proximate cause rules statbhat where a peril specifically insurg

pd

against sets other causes into motion whichn unbroken sequence, produce the result for

which recovery is sought, the loss is covered, even though other events within th
causation are excluded from coverag®ltDonald 119 Wn.2d at 731. The efficiel
proximate cause rule applies “after (1) a deiaation of which singd act or event is th
efficient proximate cause of the loss and (@¢termination that the efficient proximate cal
of the loss is a covered perilIt().

The Hamilton claimants argue the efficiendximate rule applies because there arg

least two separate and distinct acts of negligence involving overlapping damages.” (B

49 at 5). The Hamiltons assert Lee Thornton mexgigent in his supervision of E.T. whig¢

allowed E.T. to leave the store and walktie parking lot. (ECF No. 49 at 5-6). L{

Thornton’s alleged negligent supervision expoBel to injury that “could have occurrg

anywhere at any time throughdhe business day, and in many ways and places.” (ECK

49 at 6). The Hamiltons also argue the ScolésBalicy covered the ping of vehicles at
the Malo Store’s gas station and, by extensamplied to the parkg of the U-Haul truck
(ECF No. 70 at 3).

Scottsdale argues the efficient proximateseaule does not apply because there
no covered occurrence. (ECF N&Y at 7). Scottsdale asserts the only occurrence is tl
Haul accident, which is not covered under 8oottsdale Policy because it falls under
“auto exclusion.” (ECF No. 67 at 7). Additidha Scottsdale argues the Scottsdale Po
does not cover any alleged negligencbabysitting E.T. (ECF No. 67 at 8).

The named insured in the Sisalale Policy is the Malo &te. (ECF No. 51-1at4). T
the extent Lee Thornton is cadered an insured because 8tere is a sole proprietorshi
Lee Thornton and his wife are insureds “onlgh respect to the conduct of a business
which you are the sole owner.” (ECF No. 551120, § lI(1)(a)). There are no facts tk
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reasonably infer Lee Thornton was babysitting BEhTurtherance of the Malo Store. Tl
only alleged act undertaken for the Store wasing the U-Haul truck. Whether it could ha
involved any other person being injured is immiateo the efficient proximate cause ru

Even if Lee Thornton was negligent indyaitting E.T., the Sdtsdale Policy does nd

cover that alleged negligenbecause it was unrelated to the operation of the Malo S

Accordingly, the only occurrendhat could provide coverage Lee Thornton’s use of the

returned U-Haul, addressed below.
B.  Auto Exclusion

The Scottsdale Policy excludes “Bodily injunr ‘property damage’ arising out of th
ownership, maintenancase or entrustment to othersanfy aircraft, ‘auto’ or watercraf
owned or operated by or rentedoaned to any insured.” (ECF No. 51-1 at 15, 8§ I(A)(2)(
Scottsdale argues the U-Haul accident faikhwwv this exclusion because the truck was
“auto” as defined by the Scottdddolicy. (ECF No. 48 at SAdditionally, Scottsdale asser
“there can be no reasonable delthat Lee Thornton was alley have been using the |
HAUL truck at the time of the accident.” (EQ¥o. 48 at 5). Scottsdale also argues
accident alleged clearly arises out &f thse of an auto.” (ECF No. 48 at 5).

The Thornton Defendants do not contest the auto exclusion issue, instead focy
whether the “parking exception” applies. (EN®G. 63 at 2-3). The Hamiltons appear to t4
the same position regarding the “auto exclusi®egECF No. 59 at 2) (stating the issue
whether Scottsdale’s ‘parking exception’ aife or excludes coverage while Mr. Thornt
was operating the Malo Store and parking a returned U-Haul on the business premi

The court finds, as an initial matter, theHaul accident falls within the “aut

e.
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exclusion.” The language is clear and unagubus. The accident caused bodily injury arising

out of Lee Thornton’s operation of the U-Hauick, an “auto” undethe Scottsdale Policy.

Accordingly, the court must determine whether there is coverage pursuant to the “f

exception.”
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C. Parking Exception

The “auto exclusion” does not apply to “[pfarg an ‘auto’ on, or on the ways next {
premises you own or rergtovided the ‘auto’ is not ownedby or rented or loaned to you
or the insured.” (ECF No. 51-1 at 15, § I(A)(2)(9)(3)) (emphasis added).

It is undisputed the U-Haul truck was matned by or rented to Lee Thornton or {

Malo Store. Scottsdale argues the “pagkiexception” does not apply because U-H
“loaned” the truck to the Malo Store. (EQ¥6. 48 at 6-9). The Hamilton Defendants arg
the U-Haul truck was not “loadéto the Malo Store or LeEhornton because he did not hg
permission to use it for personal purposes. (NOF59 at 6-9). Additionally, the Hamilto
Defendants assert interpretifigan” to apply to consignments would make the “park
exception” illusory. (ECF No. 59 at 9-10). @@ hornton Defendants assert the truck
consigned, not loaned to Lee Thornton. (ECE®&at 3-7). The parties cite cases from of
jurisdictions in support of their positions.

The Scottsdale Policy does r#fine “loaned.” The Washington Supreme Court
held “[tlhe word ‘loan’ imports an advancemt of money or other personal property t
person, under a contract orpgtiation, express or impliedhereby the person to whom t
advancement is made binds himself to repaysbate future time, together with such ot
sum as may be agreed upon for theafgbe money or thing advancedRbdrt of Longview,
Cowlitz County v. Taxpayers of Rof Longview, Cowlitz Count$5 Wn.2d 216, 225 (1974
(quotation marks and citation omitted).

The agreement between U-Hamld the Malo Store estalilisd the Store “as an age
for the [U-Haul] Equipment for and on behalfldthaul.” (ECF No. 6t 1). The agreemer
further stated the U-Haul equipment was “cgnsid” to the Malo Store. (ECF No. 66 at

The U-Haul agreement does not define “cgnsed” nor has any publisd Washington case.
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Black’s Law Dictionary defines “consignmiras “[t]he act of cosigning goods for

custody or sale” and “[a] quantity of goods th& sent somewhere, egpa single shipment,

usu. to be sold.” Black’s Law Dictionary (1.@d. 2014). It also provides another definitipn:

a transaction in which a person delwgoods to a merchant for the purpose of
sale, and (1) the merchant deals in goofdbat kind under a name other than
the name of the person making deliveiry,not an auctioneer, and is not
generally known by its creditors to be substantially engagsdlling others’
goods, (2) with respect to each delivetye aggregate value of the goods is
$1,000 or more at the time of deliyef3) the goods are not consumer goods
before delivery, and (4) the transactmmes not create a seity interest that
secures an obligation.

(Id.) (citing UCC § 9-102(a)(20)xee alspRCW 62A.9A-102(a)(20).
It is clear the Malo Store’s possession oHdul trucks were consignments in light

the clear and unambiguous language of the Ulldgreement. The issue is whether

of
the

Scottsdale Policy’s use of the word “loanedtludes consignments within its scope. The

parties did not cite angase addressing this precise is$t@wever, those cases cited in the

parties’ briefs provide insight into the scopigloaned” within an insurance policy.

The Florida Court of Appeals held the usetld term “loan” in an auto exclusign

policy “is broad enoughto include bailment€ireman’s Fund Ins. Co. v. Dollar Systens,

Inc., 699 So.2d 1028, 1031 (Fla. Dist. Ct. App. 1997). Another court noted “courts

embraced a broad definition of thentdoaned” in insurance policieBenn-America Ins. Cq.

v. South Florida Preparatory Christian Acadeiip. 12-60359-CIV-WILLIAMS, 2014 WL

hay

12489671 at *4 n.4 (S.D. Fla. Aug. 12, 2014) (gtcases and holding “a vehicle is loaned

when it is given to another for his use”).efBupreme Court of Alabama held “that wh
nothing more than an employee’s use of his own vehicle in furtherance of his emp
business has been shown, a loan of the wehicthe employer has not been establish
Generali US Branch v. The Boyd School, |887 So.2d 212, 217 (Ala. 2004). In reach

this conclusion, the Alabama Supreme Coelied on an Alabamadzirt of Civil Appeals’
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definition of “loaned to.”[d. at 216-17) (quoting.S. Fidelity & Guaranty Co. v. Pery$61
So0.2d 594, 597 (Ala. Civ. App. 1978).

A Maine federal courtound “a vehicle is loaned when the auto is employed fol

purpose of the borrowerMiddlesex Mut. Assur. Co. v. Fish38 F.Supp.2d 124, 138 (D.

Maine 2010). InFish, the court discussed the diffecenbetween “rented” and “loaned

noting “[lJoaned’ must have an independaneaning from ‘rented’ or it would be me

surplusage.”ifl.) (quotation marks and citation omitte@ihe federal district court conclude

loaned’ must mean something less than arfal or informal lease of the vehicle a
something more than its mere usdd.). The district court also observed “other col
embrace a broad definition when ineeting similar CGL contracts.Id.) (citingEZ Rolloffs,
LLC v. The Hermitage Ins. G&005 WL 984347 at **4-5 (D. Minn. April 27, 2005)).
Some cases cited by Defendants are distgigidle because they did not interp
the ordinary meaning of “loanih an insurance contrackee Zurich General Accide
& Liability Ins. Co., Limited, of Zurich, Switzerland v. Safe-T-Kros Drug €80 N.E.
351, 352 (Ind. App. 1930) (discussing the leganstructs of ‘ban” and “consigned]
in applying a policy that turned on whethée insured would be legally liable for tl
stolen items). Other cases relied on byfdddants support the court’s conclusion t
the ordinary meaning of “loanedioes not requirgersonal useSee EZ Rolloffs, LL(
v. Hermitage Ins. Co.No. 03-C-5564 JMR/FLN, 2005 WL 984347 at *4 (D. Min

hat

n.

April 27, 2005) (applying the dictionary defiroti of “loan” to exclude insurance coverage

where a vehicle was granted temporary pssmn for use in the furtherance of t
employer’'s business)Nissan North America, Inc. v. Haislid55 S.W.3d 104, 10
(Tenn. Ct. App. 2004) (addressing whetherspaal property was “leased property” f
the purposes of taxes and defining a bailmentrfatual benefit asne where “it appear
that both parties to the contract receivieeaefit from the transaction”) (quotation mat
and citation omitted)Fisher v. Tyler 382 A.2d 338 (Md. Ct. App. 1978) is factua
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distinguishable because in this matter, I&®rnton exercised custody and control of
U-Haul truck under a formal arrangementhavU-Haul whereby the Malo Store renty
U-Haul property for profit.

The above cases establishtise of the word “loaned” igenerally construed broad
in an insurance policy’s auto@usion to include many differetytpes of formal and informa
arrangements. The Thornton Defent$aassert a “loan” musii@w for personal use, and the
contend the fact Lee Thorntorddiot have permission to usetd-Haul trucks for persong
purposes shows they were not “loaned” to {IECF No. 63 at 9-10). However, the case
discussed above does not support sachstrictive reading. Only tHeenn-Americaase
includes “use” as part ofdaned” but does not requpersonal use See Penn-America014
WL 12489671 at *4 n.4 (“a vehelis loaned when it is given to another for his us
Additionally, the use of the U-Héwas in furtherance of U-H#s interest, consistent wit

the definition set forth iGGenerali. See GeneraB87 So0.2d at 21&ven if the court define(

loan to include for the use of the borroweg thHaul truck was given to the Malo Store {

the business purposes of the Store.

Any reasonable interpretation of “loanad’the Scottsdale Policy included U-H4
trucks consigned or returned to the Malo 8tdihe Store did not haa®y ownership intereg
in the truck. The trucks were in theoBt's possession pursuant to a longstanding fo

arrangement. For all intents and purposes, tlektwas “loaned” to t Store, whether fron

U-Haul or the customer. Thadt insurance exclusions arémnarrowly interpreted does not

the

1%
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or
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change this resulsee Penn-Americ2014 WL 12489671 at *3 (holding any doubts abjout

the duty to defend “must be resolved in fasbthe insured” anddopting a broad definitior

of “loaned” in an auto exclusion). The language is clear and unambiguous. Defendan

N
Its h

not explained how the foregoing conclusion allegedly renders the “parking excefptiol

illusory. The court need not engage in hypttad speculation when the facts before

court clearly fall within the reasonable scope of “loaned.”
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The fact the Scottsdale Policy lists the gaation and convenience store as hazard
omits the rental operation further supportsabeclusion the Store did not intend to obt

liability coverage for the U-Haul trucksritugh the Scottsdale Policy. Had Lee Thorn

intended for the Scottsdale Pglito cover the U-Haul busiss, it should have been listed

5 bu
AN

fon

therein or included in response to the question the application form which Lee Thornton

signed. The only reasonable inference froromsssion is that the U-Haul operation was
intended to be covered by theoBisdale Policy. The fact parking customers’ vehicles
reasonably foreseeable as part of the gasstoperation does notamhge this conclusio
because parking the U-Haul was not parttioé gas station or car repair operati
Additionally, even if, as the Hamilton Defendsargue, Scottsdaledhaotice of the U-Hau
operation, this does not change the clear@nambiguous language of the Policy which
not cover the U-Haul operatioiRor all of the above reasqttise “parking exception” does ni
apply because the U-Haul truck was “loanealthe Malo Store and/or Lee Thornton.
V.  Conclusion

The court finds the “auto exadion” in the ScottsdalBolicy applies to the U-Hau

accident at issue. The court further finds tharking exception” does not apply because

U-Haul was “loaned” to the Malo Store andi@e Thornton within the ordinary meaning

not

was

—

did

the

of

the word. The court also finds the efficiggrtbximate cause rule is inapplicable because

negligent supervision of E.Ts not covered under the ScottidRolicy. Accordingly, the

Scottsdale Policy provides nowerage for the U-Haul accident causing the tragic death of

E.T. Because the parties do not contest MetLife’s Motion for Summary Judgmern
Motion is Granted.

ITIS HEREBY ORDERED::

1. Third-Party Defendant Metropolitan Group Property and Casualty Insu
Company’s Motion for Summary Judgment (EGIB. 44) and Scottsdale’s Motion fq
Summary Judgment (ECF No. 48) &RANTED as set forth herein.
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2. Defendants Season Hamilton, Glenn Thamnand Estate of E.T.’s Motion f¢
Summary Judgment (ECF No. 49); and Defendant Lee and Julie Thornton’s Amended
for Summary Judgment (ECF No. 53) &ENIED as set forth herein.

DI
Mot

3. The Clerk shall enter Judgment in favoPtintiff Scottsdale Insurance Company

and Third Party Defendant Metropolitan Grdeiqoperty and Casualty Insurance Comps
granting their Motions for Summary Judgment.

IT 1S SO ORDERED. The Clerk is hereby directed to enter this Order and Judgt
furnish copies to counsel, and close this file.

Dated January 11, 2018.

s/ Justin L. Quackenbush
JUSTIN L. QUACKENBUSH
SENIOR UNITED STATES DISTRICT JUDGE
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