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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jul 31, 2018
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RANDY JOEP.,

Plaintiff, No. 2:17-CV-0010:RHW

V. ORDER GRANTING

DEFENDANT’'S MOTION FOR

COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,

Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.14 & 18. Plaintiff brings this action seeking judicial review, pursuant to 42
U.S.C. § 405(g), of the Commissioner’s final decision, which ddmged
application for Disability Insurance Benefits under Title Il &mapplication for
Supplemental Security Income under Title XVI of the Social Security Act, 42
U.S.C 88 404434, 13811383F .After reviewing the administrative record and

briefs filed by theparties, the Court is now fully informed. For the reasons set fo
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below, the CourGRANTS Defendant’sMotion for Summary Judgmeand
DENIES Plaintiff's Motion for Summary Judgment
l. Jurisdiction

Plaintiff filed his application forDisability Insurance Benefitandhis
application forSupplemental Security Incone® April 22, 2013 AR 18598. His
amendedalleged onset dat# disabilityis Decembef?2, 2012. AR 19, 5354.
Plaintiff’'s applicatiors wereinitially denied onAugust 28, 2013AR 141-44, and
on reconsideration oBeptembefl8 2013 AR 146-51.

A hearing with Administrative Law Judge (“ALJJesse Shumwayccurred
on August27, 2015AR 48-92. On Septembel 4, 2015, the ALJ issued a decision
finding Plaintiffineligible for disability benefits AR 19-33. The Appeals Council
denied Plaintiff'srequest for review on January,2017, AR1-3, making the
ALJ’s ruling the “final decision” of the Commissioner.

Plaintiff timely filed the present action challenging the denial oEb&s) on
March23, 2017. EE No. 5 Accordingly, Plaintiff'sclaims are properly before
this Court pusuant to 42 U.S.C. § 405(9).

.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable physical or

mental impairment which can be expected to result in death or which has laste
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can be expecte last for a continuous period wot less than twelve monthsi2
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(AA claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhos previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-ftep gquential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(®unsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whethttte claimant is presently engagedsnbstantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572 &16.9721f the claimant is engaged in
substantial activity, he dreis not antitled to disability benefit20 C.F.R. 88
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or ctombing
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activitie20 C.F.R 88 404.1520(c) & 416.920(d)\. severe

impairment is one that has lasted or is expected to last for at least twelve mont
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and nust be provelby objective medical evidenc20 C.F.R. 88 404.15089 &
416.908009. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectubistantial gainful activity.

20 C.F.R. §8 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:;

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listings$fthe impairment meets or
equals one of the listed impairments, the claimapérissedisabked andyualifies

for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.488320(e}(f) &
416.920(eX). If the claimant can still perform past relevant work, the claimant i
not entitled to disabilitypenefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform dter work in the national economy, taking into account the
claimant’s age, education, and work experiefe=20 C.F.R. 88 404.1512(f),

404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96Tc)neet this
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burden, the Commissioner must establish ¢hathe claimant is capable of
performing other work; and (2) such work exists in “signifiaannberdan the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢&]tran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(gX-he scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence @ based on legal errorHill v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)pubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adégjt@support a conclusionrSandgathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (mtnal quotation marks omittedi determining
whether the Commissioner’s findings are supported bytantisl evidence, “a
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting evidenRelibins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotiigmmock v. Bower879

F.2d 498, 501 (9th Cir. 1989)).
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In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more tmanrational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,

1111 (9th Cir. 2012)see alsarhomas v. Barnhar278 F.3d 947, 954 {<Cir.

)y

2002) (if the “evidence is susceptible to more than one rational interpretation, one

of which supports the ALJ’s decisiongtihonclusion must be upheldMloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless. Molina, 674 F.3d at 111JAn error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisioBhnseki v. Sander$56 U.S. 396, 469.0 (2009).
V. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized herBlaintiff was42 years oldat thealleged dat®f
onset. AR31, 185, 189He hasan education through the seventh grade 31, 71-
72, 308 Plaintiff is able to communicate in EnglishR 31 Plaintiff has past work
as gjanitor, warehouse worker, green chain off bearer/puller, construction work

and contribution solicitolAR 31, 72.
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V. The ALJ’s Findings

The ALJ determined th&tlaintiff wasnot under a disability within the
meaning of the Act frordecember 222012 through the date dhe ALJ’s
decision AR 19, 33

At step one the ALJ found thaPlaintiff had not engaged in substantial
gainful activity sinceEDecember 22, 201@iting 20 C.F.R88 404.157 Jet seq,
and416.971et seq). AR 21

At steptwo, the ALJ foundPlaintiff had the following severe impairments:
borderline intellectual functioning; generalized anxiety disorder; dysthymic
disorder; and degenerative disc disease of the cervical, thoracic, and lumbar sj
(citing 20 C.F.R. § 404.1520(c) and 416.920(c)). AR.2

At stepthree, the ALJ found thaPlaintiff did not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20 C.E.8404, Subpt. P, App. 1. AR2.

At stepfour, the ALJ foundPlaintiff had the residual functionehpacity to
performlight work, except he cannot climdadders, ropes, or scaffoldad can
engage in all other postural activities only occasionally; he cannot reach overhg
he is limited to simple, routine tasks with a reasoning level of 2 or lessaand

engage in only simple decision making in a routine, predictable environment; a
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he can have no contact with the public and only superficial contact with co
workers and supervisar8R 25.
The ALJ foundPlaintiff unable to perfornhis past releant work. AR 31

At stepfive, the ALJ found, in light ofhis age, education, work experience,

and residual functional capacity, there are jobs that exist in significant numbers i

the national economy thBiaintiff can perform. AR 3. These includ@roduction
assembler; cleaner, housekeeping; and hand inspector and hand pagkager
VI. Issues for Review
Plaintiff argues that the Commissioner’s decision is not free of legal error|
and not supported by substantial evideigeecifically,heargues the ALJ erred
by: (1) improperlydiscreditingPlaintiff’'s subjective complaintestimony;(2)
improperlyevaluatinghe medicalopinionevidenceand (3) improperly assessing
Plaintiff's residual functional capacity, and failing to identify jo&gailablein
significant numbers, that Plaintiff could perform despite his functional limitation
VII. Discussion
A. The ALJ did not err in finding Plaintiff's subjective complaints not
entirely credible.
An ALJ engages in a twstep analysis to determiméhethera claimant’s
testimony regarding subjective symptoms is credibbenmasetti v. Astrué33

F.3d 1035, 1039 (9th Cir. 2008). First, the claimant must produce objective

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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medical evidence of an underlying impairment or impairments that could
reasonalyl be expected to produce some degree of the symptoms alieged.
Second, if the claimant meets this threshold, and there is no affirmative eviden
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity of [her] symptoms only by offering specific, clear, and convincing reast
for doing so.”ld.

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lyingprior inconsistent statements concerning the symptoms, anc
other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed coursg
treatment; and (3) the claimant's daily activiti€amiolen80 F.3d at 1284. When
evidence reasonably supports either confirming or reversing the ALJ's decision
Court may not substitute its judgment for that of the Alakkett v. Apfell80
F.3d 1094, 1098 (9th Cir.1999). Hetiee ALJ found that the medically
determinable impairments could reasonably be expected to produce the sympt
Plaintiff alleges; however, the ALJ determined tR&intiff's statements of
intensity, persistence, and limiting effects of the symptoms a@rentirely
credible. AR25-29. The ALJ providednultiple clear and convincingeasons for

discrediting Plaintiff'ssubjective complaint testimonid.
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First, the ALJ found that Plaintiff's allegations of disabling limitations are
belied byhis daily activities. AR 3831, 37.These mclude his abilityto be
independent in all areas of his se#fre,prepare meals, clean the housgye, go
shopping, go fishing, use public transportation, mow the lawn on a regular basi
ride his bicycle, go on walks, ag@nerallybe cooperative and pleasant. AR 26,
83-84, 23538, 292, 295301,308 Additionally, Plaintiff testified thasome of his
physical symptoms are no longer frequent badbelieves he can still work so long
as it does not require much lifting. AR ,85-87. Activities inconsistent with the
alleged symptoms are proper grounds for questioning the credibility of an
individual’s subjective allegation®olina, 674 F.3d at 1113 (“[e]Jven where those
activities suggest some difficulty functioning, they may be grounds for discredit
the claimant’s testimony to the extent that they contradict claims of a totally
debilitating impairment”)see alsdrollins v. Massanayi261 F.3dB53, 857 (9th
Cir. 2001). The ALJ reasonably found tiRdaintiff's daily activitiescontradicthis
allegations of total disability. The record supports the ALJ’'s determination that
Plaintiff’'s conditions are not as limiting &g alleges.

The ALJ alsaoted multiple inconsistencies withe medical evidenand a
lack of medical treatmenfR 25-29. This determination is supported by
substantial evidence in the record. An ALJ may discount a claimant’s subjectiv

symptom testimony that is contradictedrogdical evidenceCarmickle v.
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JUDGMENT ~10

iIng

(D




10

11

12

13

14

15

16

17

18

18

20

Comm’r of Soc. Sec. AdmiB33 F.3d 1155, 116DBih Cir. 2008). Inconsistency
between a claimant’s allegations and relevant medical evidendegaly
sufficient reason to reject a claimant’s subjective testimbagapéyan v. Halter
242 F.3d 1144, 1148 (9th Cir. 200Additionally, aclaimant’s statements may be
less credible when treatment is inconsistent with the level of complsiolisa,
674 F.3dat 1114 Plaintiff's allegation of completely debilitating paimiitations
are contradicted by the medical recdethintiff has sought minimal treatment for
his alleged physical and mental limitations. ARZE 248 Physical examinations
generally establish he is not as limited as allegedydingsignificant notationef
unremarkable findings, no limitations in range of movement, normal gait, full
range of motion, no difficulty with physical exam activities, full flexion, and 5/5
strength inall extremities. AR 2828586, 301-02,329-30, 349,362.Mental
examnations have also been largely unremarkable and detail normal thoughts,
concentration, orientation, perception, memory, fund of knowledge, thought
content; intact recent and remote memory; wadlPlaintiff is pleasant,
cooperative, and does not have an issue keeping up with the moderate pace o
examination taskAR 27, 295, 3089.

When the ALJ presents a reasonable interpretation that is supported by t
evidence, it is not the role of the courts to seeguess itRollins, 261 F.3dat 857.

The Court “must uphold the ALJ's findings if they are supported by inferences
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reasonably drawn from the recordfblina, 674 F.3d 1104, 111%pe also
Thomas278 F.3d 947, 954 (if the “evidence is susceptible to more than one
rational interpretation, one of which supports the ALJ’s decision, the conclusior
must be upheld”). The Court does not find the ALJ erred wisounting
Plaintiff’'s credibility becausehe ALJ properly provided multiple clear and
convincing reasons for doing so.

B. The ALJ properly weighedthe medical opinion evidence

a. Legal Standard.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinighytreating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}a@mining providers, those
who neither treat nor examine the claimamaster v. Chateri81 F.3d 821, 83(Bth
Cir. 1996 (as amended)

A treating provider’s opinion is given the most weight, followed by an
examining provider, and finally a naxamining providerld. at 80-31. In the
absence of a contrary opinion, a treating or examining provider’s opinion may
be rejected unless “clear and convincing” reasons are proviled.830. If a

treating or examining provider’s opinion is contradicted, it may only be discoun
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for “specific and legitimate reasons that are supported by substantial evidence
the record.'ld. at 83031.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making finding4aallanes v. Bowen881
F.2d 747, 751 (9th Cir. 1989) (internal citation omitted). When rejecting a treati
provider’s opinion on a psychological impairment, the ALJ must offer more thar
his orhisown conclusions and explain why he or she, as opposed to the provid
Is correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

b. Frank Rosekrans, PhD.

Dr. Rosekranss an examining psychologist who completed a psychologic
evaluation for the Washington State Department of Social and Health Services
May 2013. AR 2930, 29299. Dr. Rosekrans opined that Plaintiff has moderate
difficulties in work activities such as leaning new tasks, following detailed
instructions, and maintaining appropriate behavior in a work setting; and Plaint
has marked difficulties in basic work activities such as communicating effective
and completing a normal workday and workweek without interruptions of
psychologically based symptonid.

The ALJ assignedttie weight to Dr. Rosekrans’ opinion for multiple valid

reasons. AR 3(First, the ALJ noted that Dr. Rosekrans’ opinion is inconsistent

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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with the contemporaneous mental status examination that states Plaintiff was
pleasant and cooperative and his mental functioning fell within normal limits in
categories but one. AR 2%%. A discrepancy between a doctor’s recorded
observations and opinions is a clear and convincing reason for not relying on tl
doctor’s opinionBayliss v. Barnhart427 F.3d 1211, 131(9th Cir. 2005)An

ALJ may reject a doctor’s opinion when it is inconsistent with other evidence in
the recordSee Morgan v. Comm’r of the Soc. Sec. AdrisP F.3d 595, 600 (9th
Cir. 1999).Additionally, the ALJ stated the opinion primarily consisted of a
checkbox form without thorough explanation. AR G@beckbox form statements
may be given less weight when they are conclusory in nature and lack substan
medical findings to support threor they are inconsistent with the underlying
medical recordBatson v. Comm’r of Soc. Sec. Adm@h9 F.3d 1190, 1195 (9th
Cir. 2004);Garrison v. Colvin 759 F.3d 995, 1014 (9th Cir. 2014).

When the ALJ presents a reasonable interpretation thatpsideg by the
evidence, it is not the role of the courts to seeguess itRollins 261 F.3d 853,
857. The Court “must uphold the ALJ's findings if they are supported by inferer
reasonably drawn from the recordfblina, 674 F.3d 1104, 111%ge also
Thomas278 F.3d 947, 954 (if the “evidence is susceptible to more than one

rational interpretation, one of which supports the ALJ’s decision, the conclusior
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must be upheld”). Thus, the Court finds the ALJ did not err in his consideration
Dr. Rosekransbpinion.
c. Jeanette Higgins PsyD.

Dr. Higgins is an examining doctor who completed a psychological
assessment of the Plaintiff in July 2013. AR -3@7Dr. Higgins opined that
Plaintiff does not have the ability to respond appropriately to typical work
situations and to changes in a routine work setting, but that he can likely functi
in a work environment that requires no more than simplestep commanglor
actions; Plaintiff would do best in a predictable, structured setting with low
expectations that require no independent decisiaking responsibilities; and
Plaintiff has the ability to appropriately interact with a supervisor andlar&ers
who are tolerant and supportive, but that he cannot have interactions with the
public or that involve moréhan two or three people at one time. AR Z81.

The ALJ assigned little weight to Dr. Higgins’ opinion that Plaintiff does n
have the ability to respond appropriately to typical work situations and changes
routine and the opinion that Plaintiffq@res a supervisor and-emrkers who are
tolerant and supportive because these opinions are internally inconsistent with
remainder of the opinion andconsistentvith the contemporaneous mental status
exam. AR 29. The ALJ assigned great weight eorétmainder of Dr. Higgins’

opinion.ld. The ALJ’s determination is supported by the record. The ALJ notes

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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that Dr. Higgins’ opinion regarding Plaintiff's inability to work is inconsistent with
the remainder of the opinion that Plaintiff will be able takwyith some
limitations.Id. Additionally, the ALJ appropriately found some of the limitations
in Dr. Higgins’ opinion are inconsistent with the mental status exam detailing
generally normal or average findings in nearly all aspects of the mental
examination. AR 29, 3089. As noted above,discrepancy between a doctor’'s
recorded observations and opinions is a clear and convincing reason for not re
on the doctor’s opiniorBayliss 427 F.3d at 121&n ALJ may reject a doctor’s
opinion when it is inconsistent with other evidence in the re&@wd.Morgan169
F.3dat600.

When the ALJ presents a reasonable interpretation that is supported by t
evidence, it is not the role of the courts to seeguéss itRollins 261 F.3d 853,
857. The Cott “must uphold the ALJ's findings if they are supported by infereng
reasonably drawn from the recordfblina, 674 F.3d 1104, 111%ge also
Thomas278 F.3d 947, 954 (if the “evidence is susceptible to more than one
rational interpretation, one of which supports the ALJ’s decision, the conclusior
must be upheld”). Thus, the Court finds the ALJ did not ehisitonsideration of
Dr. Higgins’ opinion.

\\

\\
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d. W. M. Shanks, M.D.

Dr. Shanks is an examining doctor who completed a physical functional
evaluation in October 2013. AR 348. Dr. Shanks opined that Plaintiff is capabils
of lifting 20 pounds maximum and frequently lifting or carrying 10 pounds,
walking or standing six out of eight hours per day, and sitting and using pushin
pulling arm or leg movements most the day. AR-388

The ALJ assigned Dr. Shanks’ opinion great weight. ARBBOPlaintiff
does not take issue with the weight the ALJ assigned to this opinibbriefly
arguesthat the ALJ erred by not specificaligldressindr. Shanksdiagnosis and
severity rating®f Plaintiff's back impairments the residual functional capacity
determinationHowever, an ALJ need not discuss every piece of evidence
submitted; rather, she must only explain why significant probative evidence has
been rejectedseeVincent v. Heckler739 F.2d 1393, 13945 (9" Cir. 1984).
Additionally, the ALJdid address thesmpairment andimitations, first in finding
them to be severe impairments at step two of the process, AR 21, and in
considering all limitations in assessing Plaintiff's residual functional capaaity,
specifically in limiting the Plaintiff to a reducednge of light work including

postural, climbing, and reaching limitations, AR 25.
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Thus, the Court finds the ALJ did not err in evaluating the medical opinio

of Dr. Shanks or in the incorporation of the limitations opined to by Dr. Shanks|i

Plaintiff's residual functional capacity determination.
C. The ALJ properly assessed Plaintiff's residual functional capacity and

did not err at step five of the sequential evaluation process.

Plaintiff briefly reargueshathis assessed residual functional capacity and
the resulting step five finding did not account for all of his limitatiditne Court
disagreesThe ALJspecifically stated that all symptoms consistent with the
medical evidence were considered in assessing Plaintiff's residual functional
capacity. AR 25The record showthe ALJ did account for the objective medical
limitations, sathe Court finds no erroAdditionally, the ALJ need not specifically
include limitations in the hypothetical if they are adequately accounted tfog in
residual functional capacitfiee StubbBanielson 539 F.3d 1169, 11736 (9th
Cir. 2008).The Courtwill uphold the ALJ’s findings when a claimant attempts to
restate the argument that the residual functional capacity finding did not accou
for all limitations.Id. at 117576.

The ALJ properly framed the hypothetical question addressed to the
vocationdexpert. Additionally, the vocational expert identified jobs in the nation
economy that exist in significant numbers that match the abilitigged?laintift

Thus, the Court finds the ALJ did not err in assesBiagtiff's residual functional
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capady and the ALJ properly identified jobs tHalaintiff could perform despite
his limitations.
VIIl. Conclusion

Having reviewed the record and the ALJ’s findings, the Court finds the

ALJ’s decision is supported by substantial evidence and is free from legal error.

Accordingly,IT IS ORDERED:
1. Plaintiff’'s Motion for Summary JudgmerECF No. 14, isDENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 18, is
GRANTED.
3. Judgment shall be entered in favor of Defendadtthe file shall be
CLOSED.
IT IS SO ORDERED. The District Court Executive is directed to enter this Ords
forward copies to counsel agtbse the file
DATED this 31stday ofJuly, 2018

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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