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Venatchee School District No. 246 et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

[.V., a minor child; and APRIL

OLIVARES and FERNANDO NO. 2:17-CV-0118TOR
OLIVARES VARGAS, parents of
V., ORDER GRANTINGDEFENDANT'S
MOTION FOR SUMMARY
Plaintiffs, JUDGMENTDISMISSAL OF
PLAINTIFFS’ TITLE IX CLAIM ;
V. GRANTING IN PART

DEFENDANT’S MOTION TO
WENATCHEE SCHOOL DISTRICT STRIKE
NO. 244

Defendanh

Doc. 76

BEFORE THE COUR’is Defendant Wenatchee School District's Motion
for Summary Judgmemismissalof Plaintiffs’ Title IX Claim (ECF No. 40and
Motion to Strike (ECF No. 59)The Courtheld a hearing in Spokane, Washington
on September 12, 2018 and heard oral argumenttireparties. The Court has

reviewed the files and the record, and is fully informEdr the reasons discussed

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-1
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below,the Motion for Summary JudgmefliCF No. 9) isgranted and the
Motion to Strike(ECF No. 59)s granted in part.
STANDARD OF REVIEW

A movant is entitled to summary judgment if “there is no genuine dispute
to any material fact and that the movant is entitled to judgment as a matter of I
Fed. R. Civ. P. 56(a). A factis “material” if it might affect the outcome of the sy
underthe governing lawAnderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986). An issue is “genuine” where the evidence is such that a reasonable jur
could find in favor of the nomoving party.ld. The moving party bears the
“burden of establishinge nonexistence of a ‘genuine issueCélotex Corp. v.
Catrett 477 U.S. 317, 330 (1986)This burden has two distinct components: an
initial burden of production, which shifts to the nonmoving party if satisfied by tl
moving party; and an ultimate burden of persuasion, which always remains on
moving party.” Id.

Only admissible evidence may be consider®d: v. Bank of America, NT
& SA 285 F.3d 764 (9th Cir. 2002). The nonmoving party may not defeat a
properly supported motion with mere gi&ions or denials in the pleadings.
Liberty Lobby 477 U.Sat 248. The“evidence of the nomovant is to be

believed, and all justifiable inferences are to be drawn in [themmrant’s]

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE- 2

as

t

T~

the




10

11

12

13

14

15

16

17

18

18

20

favor.” 1d. at 255. However the “mere existence of scintillaof evidence” will
not defeat summary judgmend. at 252.
BACK GROUND!?

As the Courpreviously observed, ECF No. 36e instant action arises out

of an unfortunate series of events that occurs all too often: bufligtisghool.
A. YAF conduct toward IV

1. Sixth Grade(201314). IV meets YAF; verbal abuse; pinching sides

IV first met YAF at Orchard Middle School when IV entered the sixth
grade; YAF started bullyinty at the beginning of this year. ECF No-#2at 45.
IV testified that YAFthreatened to kill him quite a bit, beginning in 6th grade
ECF No. 421 at 20, and that AF would call him names every dapcluding

calling him “fat”, “faggot”, and “man boobs.” ECF No.42at 15. A fellow

1 The material facts amgenerallynot in disputeand the Court has construed
any disputes in favor of Plaint#f The background is limited to the facts necessa
for the decision.

2 The Court is aware that the Parties’ experts distinghistiermbullying

from harassment, but the Court uses the terms interchangeably. What is impo

Is the animating factor behind the conduct, whether labeled bullying or harassn

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-3
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student and friend of IV (“student P{estified that YAF verbally abused IV
during the 6th grade, including calling him “fat,” “fag,” “gay,” atitch.” ECF
No. 514 at 45. Another student and friend of IV (“student 2”) testified that,
beginning in sixth grade, YAF called 1V “pig and stuff like that because he-was
he was chubby” and that YAF would pinch 1V’s sides where he had extra skin ¢
fat. ECF No. 517 at 4. Student 2 testified thtats pinchingwas the only physical
abuse in the sixth grade and that this is “how it all sta&rtE@€F No. 517 at 45.
Sometime in sixth grade, student 2 told Taunya Brown, principal at Orchza
Middle School, that IV is gettintpullied’ by YAF. ECF No. 517 at 56. Ms.
Brown told student 2 she “will see into it.” ECF No-Bht 6. Student also
recalled telling special education assistant Teri Self that IV was getting “picked

on” (and may have also used the term “bulligdBCF No. 517 at 10. According

ard

to student 2, Ms. Self spoke with YAF and told him to stop, telling him his conduct

“wasn’'t cool.” ECF No. 5T at 10.

3 The Court uses “student 1” and “student 2” to protect their identity
4 Ms. Brown and MsSelfdeny having received any reports from student 2.
ECF No. 40 at 19, n.5The Court assumes student 2’s account is accurate for

purposes of this Order.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT'S MOTION TO STRIKE- 4
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2. Seventh Gradé€201415): bullying gets more physicalV hospitalized
Student 1 testified the bylhg became more physicaltine 7th grade: YAF
“[b]arely start[ed] to get physical . . .. Like punching [IV] once inhale like in
the arm or something like that.” ECF No-%Aht 6. Student 2 testified:
[1]t got a little bit worse in seventh grade. . .. [YAF] started grabbing [IV’s
boobs . . . and pinching them. Just pushing him around. He was calling
more names. . . . like, “You're fucking fat” and stuff like that. -Hee
pushed him into a locker and stuff like that.
ECF No. 517 at 67. Ms. Self recalled thatosnetime during the yeaan
unidentified studenbld herthat IV was being bullietbr hisweight and was
receiving “titty twisters’in the locker roomMs. Selfrelayed the report tRonda
Brender, the school counselor at Orchard Middle Sch6GIF No. 516 at 6. Ms.
Self was not aware of who the perpetrator was, although she was geneaadly aw
that YAF was frequently disciplined for bullying behaviors in classrooms. ECF
No. 5%7 at 7.
IV testified that YAF would'twist [his] nipples” andkick, punch, tripand

push him. ECF No. 42 at 17. |V also testified that YAF extended his efftots

social media, where YAF would post things on Snapchat and other “apps”

]

him

(including calling 1V fat and posting demeaning and offensive drawings of 1V) and

then tell IV to look at the posts. ECF No-#2at 18. He would also send IV texts

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-5
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telling him he was fat and ugly and that he should kill himself. ECF Na.at2
19°

Sometime in January 2015, IV was admitted to the hospital as a result of
becoming anorexic. At this time, IV finally told his mother he was being bullied
school ECF Nos. 41 at 3, $10; 43 at 2, § 5. 1V told his mother he was being
called “fat”, a “faggot”, and that his nipples are being twisted, butitMot name
the bullybecause “he was really scared and he didn’t want to be labeled as a s
and be hllied by others.”ECF Ncs. 41 at 4, 1 1342-3 at § 9. Soon after, IV's
mother informedVis. Brendetthat IV was being bullied during physical education
class(“PE’) and in the locker roorand that it included someone calling IV “fat”
and a “faggot” andwisting his nippls. ECF N. 41 at 3, 1 1142-3 at 9. Ms.
Brender then contacted the PE teacher (Steve Donaldson) and asked him if he
observed any bullying of IV. ECF Nos. 41 at4, Y17; 43 at 2, 19. Mr. Donaldsg
reported that he had not sesamy bullying and told Ms. Brender he would keep an
eye on |V to look out for IV to make sure he was not being lullEECF Nos. 41

at4, 1 18; 43 at 3, § 10. IV’'s schedule was later changed so IV would not attet

° It is not clear when this conduct occurred, although the conduct conforms

with what student 1rad 2 observed itheseventh grade; there is no mention of

any Snapchat posts or texts otherwise in the record to date this conduct.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-6
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PE, although the parties dispute why it was changed. ECF Nos. 41 at 4, | 19;
3, 11149 at 4, T 11 Principal Brown testified that she was aware of the eating
disorder, but was not aware it was related to bullying until January oéxtgear.
ECF No. 512 at 12.

IV did not returnto schoolthat year until Jun&.ECF Nos. 41 at 4, 1 20; 43
at 3, 112.

3. Eighth Grade(201516). IV loses weightpullying worse YAF expelled

Student 1 testified that, in eighth grade, “[i]t just started getting like a little
bit more, like, too, like, extreme.” ECF No.-81at 7. Student 1 explained: “Like
he kept saying like- it was almost like almost every single day he kept . . . just
telling him, like, bad words. And like sometimes, just like, the same thing, like,
punching him and stuff or pinching” IV’s nipples. ECF No-4at 7. According
to Student 1, YAF would do “something physical” to IV in the classrabnost
every other day, and that YAF also targeted IV in the halls and during lunch br¢
ECF No. 534 at 8. Student 1 noted that YAF would “like start[] laughing and
stuff like that” after YAF pinched others (including 1V) on the chest. ECF No. 5

4 at 8.

6 Ms. Brender recalled 1V returned one day on April 2415, but Plaintiffs

dispute this.SeeECF No. 49 at 4 1 14. This dispute is immaterial.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-7
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Student Zalsotestified that irthe eighth gradehings changedthat’s when
-- well, [IV] came back. He was he was different. . .. He got skinnier. . . . It
affected him more. And then that's when [YAF] was still bullying him. He was
called-- well, [YAF] was still calling [IV] the same names and-heavell, he still
pushed him around.” ECF No.&lat 8. Student 2 went “a few time” to Ms.
Brown'’s office and told her IV is getting “bullied” and that “[i]t's been over three
years and you haven't done anything.” ECF Noe74t 8. Ms. Brown said she
would talk to YAF. ECF No. 57 at 8’

IV had not told his mother the bullying continugitier his hospitalizatich-
IV’s mother would ask IV if he was still getting bullied, but IV would tell rey”
and to “mind [her] own businessind thenV would “shut down.” ECF No. 43
at 7. However, @ January 3, 201&CF No. 423 at 7, 1V told his mother thaie
was being bullied still anfinally and for the first time told her YAF walse
perpetrator ECF Nos. 4238 at 3 1V explained that he revealed the idgntf
Y AF because he “had enough” after YAF threatened to kill him again. ECF Ng.

42-1 at 10. Before this, IV had not told anyone else that YAF was bullying him,

! Ms. Brown testified that she was not aware YAF was bullying IV until
Januay 4, 2016 SeeECF No. 55 at 18, § 53The Court must accept Student 2's

testimony for purposes of summary judgment.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-8
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although his friends were present during such and he talked with them about it
ECF No. 421 at 10.

IV’s mother contacted Ms. Brown and the police on January 4, 2016. EC
No. 41 at 5, 11 225. That same dayylis motherand fathemet with Ms. Brown
at 1:00 in the @rnoon. ECF No. 43 at5 A police report documented an
incident that occurred that very day between IV and YAF. According to the rep
students were playing basketball in the gym during lunch whéold YAF to
stay away because he was mean. BGF5111 at 23. YAF got in IV's face and
was Yyelling “what’s up” anthentold him “lad[ies] first” when he let IV leave the
gym before him ECF No. 5111 at 3. The police report also details how YAF tol
IV: “I'm gonna kick your ass” and “ydte deadbro . . . you're dead” sometime in
the hallway. ECF No. 511 at 3;seeECF No. 50 at { 5.

On January 5, 2017, Defendant emergency expelled YAF. ECF No. 41 ¢
1 25. Defendant transferred YAF to another schdtdradetermining YAF's
conduct was nat result of a disabilitandafterlearninglV obtained an order of
protection that precluded YAF from attending Orchard Middle SchBQF No.
41 at 56 11 2628.

B. YAF conduct towards peers and authority; discipline
YAF did not exclusively target IVRaher, 1V testified that YAF bullieda

lot of people.” ECF No. 575 at 45. 1V specifically testified that YAF would

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-9
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bully him and his friends (a group of at least two to three other students) over t
course of middle schogbth, 7th, and 8th gradeyhich only ended afte¥ AF was

expelled in January, 2016. ECF M@-1 at 58. Student ltestified that YAF

bullied “[p]retty much like all our friends . ... He used to like, come in, and, like

just say stuff to us and stuff.” ECF No.-ba&t 5. Studentl recounted personal
attacks:you know, like,[YAF would say:]'You're a faggot” and stuff like that
[to me]. He used to pinch me too like [IV.]" ECF No-b4at 6 Student 2also
recounted personal bullying, statiM@\F “did the same thingashe did to I\V.
ECF No. 572 at5.

Ms. Self testified that she had seen YAF mocking people, making fun of
them verbally, and physically moving his body in an inappropriate manner to
intimidate people. ECF No. 5¥at 5. She testified that she would si§sYAF
as a “bully. Oldfashioned term: A needler. ... Provoker is a good word.” ECH

No. 574 at 6. Other testimony shows YAF targeted another student, calling hir

“ballsack boy”, ECF No. 58 at 5, and also targeted another female student, whp

hewas “mean to since school started[,]” telling her she “looked like a cow” and
“potato” and made faces at her “like eww get away from me.” ECF N6.&7.
YAF had a long history ahappropriate behavic-toward both his peers

and authority- and orrespondingliscipline.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-10
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e School Year 2012011: YAF was writien up for lyingon April 22, 2011 a

parent conference was hel@CF No57-6 at 3.

e School Year 202-2013: YAF was written up for lying to his teachen

September 26, 2012; a parennference was heldCF No.57-6 at 3.
YAF was written up for sexual harassmentOctober 102012 and
bullying on October 222012(“Pushed student to the grourdot on top
and would not let up”) and was suspended three days eachEiGteNo.
57-6 at3. YAF was written up for defiant and aggressive behawor
March 28 2013and for telling the recess teacher he hatedhdviay 23
2013 a parent conference was held each tiBEF No.57-6 at 2-3.

e School YeaR0142015 YAF was written up fof[c] ontinualdisruptionto

the learning environmenrtRefusal to follow substitute teacher . . .
directives”on October 212014 and a parent conference was hdkCF
No. 576 at 2. YAF was written up for disruptive behavion December 2

2014 (*Shadowing, arguing and kicking hair”) and defying school authority

~

on December 1, 2014(“Repeated disruption in class, disrespect to staff)

8

up a girl's skirt. ECF No. 54 at 4. Itis not clear whetherighwas a separate

event from the report of sexual harassment on October 10, 2012.

Ms. Self recalled going tilhe assistant principal after YAF attempted to look

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-11
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and was suspended one day in both instances. EGH-Blat 2. YAF was
written up for disruptie behavior on January 22015(“Disruptive to the
learning environment Interfering with the learning of others, laughing anc
arguing in class. When he left the classroom he very aggressively slamn
the door”)andFebruary 172015(*Showing off his ‘Sea Cocks’ sign
deliberately to staff member;”Y AF was suspended for the incidents for 3
days, and! days, respectively. YAF was written up $&xual harassment
on May 26 (“violated personal space of female student in a sexuag figtur
YAF was suspended f@& days ECF No. 576 at 2. A documentated
January 28, 2015 includes a repbdttY AF wasbeing mean to a girl and
thatsomeone met with YAF and told him to stop and noted he will be
monitored. ECF No. 58 at 2 By April of 2015, YAF was subject to a
“Behavior Improvement Plan” where he would be rewarded for good

behavior. ECF No. 56 at 10.

A “complaint of harassment/bullying” report statefemale was at a bottom

locker when YAF came up to his locker (on top) and “pressed his privates into

personal space.” ECF No.®&7at 23, 5

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-12
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e School Year 2012016 A “student incident report” dated September 29,

2015 recounts multiple exampleSYAF’s improper conductyvhere YAF
refused to move to independent reading, “jumped up [and] at” the teache
when asked to refocus, and made a “sexual tongue ges&aeZCF No.
57-6 at 9. The report notes two people met with YAF to discuss his
behavior and to make a plaBCF No. 576 at 9. In another complaint

dated October 22, 201 Eeference is made to an unknown issue between
YAF and another student, noting it is becoming more phyaiudlthat YAF
will be monitored.ECFNo. 576 at 8.

e School Year 2012017 YAF was not written up for any incident in 2016

except for his conduct toward IV after IV’'s mother contacted Ms. Brown

and identified YAF.SeeECF No. 576 at 2 YAF was germanently

expelled soon after.

C. Procedural History

Plaintiffs filed suiton March 13, 2017, assertiagSection 1983 action, a
Title IX sexual discrimination action, and a negligence claim. The Court
dismissed the Section 1983 clamith leave to amendSeeECF No. 37 No
amendment was filed. The Title IX claim is now beftiie Courbn summary

judgment

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-13
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DISCUSSION
A. Motion to Strike

As a preliminary matter, Defendamiquess the Court strikgoortions of the
declarations of Susan Strauss and April Olivares. ECF No. 52.at 1

1. Susan Strauss

Defendantequest the Court strike portions afie opinion of Plaintiffs’
expert, Susan Strausspecifically heopinion as to the motivation behind YAF's
conduct (.e., whether it was “because of” sex). ECF No. 59 at 2. Defendant re
on Federal Rule of Evidence 70ECF No. 59.

Federal Rule of Evidenc&2governs the admission of expert testimony
Rule 702 provides:

A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical or other specialized knowledge
will help the trier of fact to undeletd the evidencer to
determine a fact in issue;

(b) the testimony is based on sufficient facts or date;

(c) the testimony is the product of reliable principles and methods;
and

(d) the expert has reliably applied the principles and methods to th
facts of thecase.

Under this rule, “the trial judge must ensure that any and all scientific testimony
evidence admitted is not only relevant, but reliabledubert v. Merrell Dow

Pharm., Inc, 509 U.S. 579, 589 (1993). The trial judge’s determination as to

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT'S MOTION TO STRIKE- 14
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whether to excludeestimony under Rule 702 is reviewed for abuse of discretion
Domingo ex rel. Domingo v. T.K89 F.3d 600, 605 (9th Cir. 2002)

In order for expert testimony to be reliable, HgJreasoning between steps it
a theory must be based on objective, verifiable evidence and scientific
methodology of the kind traditionally used by experts in the fieladbimingq 289
F.3dat 607 As the Supreme Court has recognized, “the word ‘knowledge’
connotes more than subjective belief or unsupportedusation.” Daubert,509
U.S. 579, 590 (1993). As sucin]othing in eitheDaubertor the Federal Rules
of Evidence requires a district court to admit opinion evidence that is connecte(
existing data only by thipsedixit of the expert.”Gen.Elec. Co. v. Joiners22
U.S. 136, 137 (1997)Indeed,'Rule 702 requires that expert testimony relate to
scientific, technical, or other specialized knowledge, which does not include
unsupported speculation and subjective belieGuidrozBrault v. Misouri Pac.
R. Co, 254 F.3d 825, 829 (9th Cir. 2001]1] n the context of a motion for
summary judgment, an expert must back up his opinion with specific facts.”
United States v. Various Slot Machines on Guas& F.2d 697, 700 (9th Cir.
1981);GuidrozBrault., 254 F.3dat, 831-32.

Plaintiffs rely on the expert opiniasf Susan Strauss in support of its
opposition to Defendant’s Motidior Summary JudgmeECF No. 40).SeeECF

No. 50 (declaration of Susan Straudsls. Strauss opines that YAF “may not have

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-15
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been using the terms ‘gay’ or ‘faggot’ to call [IV’s] sexoakntationinto
guestion, but rather as a way to demean him for his failure to fit into the ‘box of
masculinity’” because 1V “didn’t physically appear, to [YAF], to fit into the
masculine norm which is a form of gendeased sexual harassnienECF No. 50
at 5. Ms. Strauss also opines that the bullying IV experienced “was
unquestionably sexually drivenECF No. 50 at { 8.

The opinion ofMs. Straus as t¥YAF’s motivationwill be excluded First,
Ms. Straus opinion is not bsed on adequate information. Ms. Strauss did not
interview YAF and there waso deposition of YAF to reviewMs. Strauss does
not identify what YAF’s view of masculinity isr provide any support for he
belief thatYAF has such a view or that YAF targeted IV based on.s#cither,
although Strauss stressed the need to look at all of the circumstances for
determining one’s motivation, Strauss testified that she did not know if YAF cal
every other by “gay” or “fag” and that she did not know whether YAF pushed,
kicked, or hit other kids in the class. ECF No:168t 9. This shows she does not
consider the full constellation of facts, as is required for the issue at hand.

SecondMs. Strauss failed to set down any principles connecting the dat

and her conclusion. Rather, it is clear the opinion rests upon hapsevdixit
This extends to her assumptions about YAF’s view of masculinidyassumptions

that YAF bullied IV because IV failed to fit YAF's view of masculinitin other

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE- 16
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words,Ms. Strausgestsher position based onmaere recitation ofomefacts
which is far from helpful in aiding the fatihder. SeeECF No. 50 at .5Third,
Ms. Strauss’s statements, in and of themselves, demonstraigethidativenature
of her opinion.Ms. Strauss opines “YAF may nbave been using the terms ‘gay’
or ‘faggot’ to call [IV’s] sexual orientation ito question, but rather as a way to
demean hm for his failure to fit into the ‘box of masculinity’.ECF No. 50 at 23,
1 5 This ambivalence demonstrates the unreliability of Ms. Strauss’s ointn
highlights the speculative nature of her opinion

Notably, Ms. Strausoftenresortedo rhetorical questions in defending her
position at her deposition and otherwisBed onunsubstantiatedeneralizations
to reach her conclusiorECF No. 631 at 9 For example, at her depositidvis.
Strauss was asked how she knew YAF did not belivg the stereotype of

masculinity, but she was only able to answer with a rhetorical quesiait,

~J

why would he be making those comments to him about his, quote, man boobs? . . .

Have | talked to [YAF] about that? No. But that's how it appeansed ECF

No. 631 at 9. This shows she has no support for her contention other than it ig
how it appears to her. Also, when questioned about whether comments about
having “man boobs” referred to him simply being overweight as opposed to nof
fitting some stereotype of masculinity, she replied: “I think that if he was

overweight, there were other names that he could have called him other than

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-17
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targeting his breasts.” ECF No.-@3at 9. Notably, YAF did calV other names,
such as “fat”, and Strauss does not deny the slur “man boobs” could simply ref
IV's weight at the time.This showdVis. Strauss isesting on purspeculation
rather tharapplyingreliableprinciples in reaching her opinion.

Moreover, When asked whether the term “man boobs” is something that fi
in the definition okexual harassmerECF No. 631 at 4),Ms. Strauss testified
that she does not “think the motivation matters so much as how it impacts the
target.” ECF Nbo. 631 at 7. She later states that motivation “plays a role” but sh
“think[s] as well, there could beoys-- in this case, [YAF}- who would target IV
and not even be aware of why he’s targeting him and making those comments
him.” ECF No. 631 at 7. Given Strauss’ misplaced view that (1) one may not

even be aware of his/her motivatiander Title IXand (2)motivation does not

matter as much as how it impacts the target in determining whether YAF’s con

was because of sex, the opinion is beyond reliable.

Becauseaheexpert opinion(as to the motivatin behindY AF’s conduct
toward IV)is purely speculativebased o inadequate datand based oan
apparentlyerroneous view of what is required under Title thx opinion is not

admissibleand is not considered in the analysis for summary judgment.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-18
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2. April Olivares

Defendant takes issues with several portions of Ms. Olivares’ declaration,

First Defendant take issue with the Ms. Olivares statement that YAF was at
Orchard Middle School on February isecause [IV] saw him . . . that dayECF
No.59 at 8 seeECF No. 49 at 2, | 4Second Defendant takes issue with Ms.

Olivares’ statements regarding Ms. Brender’s knowledge or intent: “She knew 1

this was an ongoing problem, and is trying to paint it as a single incident.” ECF

No. 59 at 11seeECF No. 49 at 3, § 9. Defendants are correct that Ms. Olivares

doesnot have personal knowledge with respect to these claims, so the assertio
arestricken. SeeFederal Rule of Evidence 602A(Witness may testify to a matter
only if evidence is introgiced sufficient to support a finding that the witness has
personal knowledge of the matter.”).

Third, Defendant argues Ms. Olivares’ statements about whether Ms. Brg
iInformed School Resource Officer Miller about YAF bullyingskould be
stricken because it does not dispute Ms. Brown’s statement that she did, in fac
relay the information to MillerECF No. 59 at 40; seeECF No. 49 at 2, {f 2
3. Fourth Similarly, Defendant argues Ms. Olivares’ statement that she “was
newer informed of this conversation and didn’t know that the PE teacher was
involved at all” does not create a factual dispute and should be stricken. ECF

59 at 11;seeECF No. 49 at 4, § 10. For both of these complairdéeant is

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-19
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correct that thetatemento not create genuine disputas to the underlying

assertionbutthis is not a valid reason to strike the complained of portions, as they

merely relate what Ms. Olivaregas aware ofhelieved or withessed.SeeECF

No. 49 at2-4, 11 23, 10 (“To my knowledge, she did not contact Officer Miller”;

“he did not mention that any law enforcement had been contacted”; “I was never

informed of this conversation and didn’t know that the PE teacher was involved at

all.”).

B. MSJ

Defendant argues the complained of conduct, while not acceptable, doeg not

give rise to liability under Title IX because Plaintiffs have failed to bring forth
competent evidence that YAtfullied IV “because of séx Defendant further
argues that, even if the underlying conduct is actionable under Title IX, Defend
did not have actual knowledge of the conduct and, in any dveféndant wasot
deliberately indifferent in responding to YAF’s conduct. The Court agrees with
Defendant.

Title IX states: No person in the United States shall, on the basis obsex,
excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any education program or activity receiving Fefileaalial
assistandg” 20 U.S.C. § 1681(a):Title IX does not by its terms create any

private cause of actidn“[t] he only private cause of action under Title IX is

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-20
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judicially implied.” Davis ex rel. LaShonda D. v. Monroe Cnty. Bd. of EaR6
U.S. 629, 66 (1999) (J. Kenedy,dissenting

A school district that receives fedefahds may be liable for studeat-
student harassment if the district (1) fzatlual knowledge of the harassment, (2)
the harasser was under the districtstrol, (3) the harassment was basethen
victim’s sex, (4) the harassment Was severe, pervasive, and objectively
offensive that it effectively bar[red] thactim’s access to an educational
opportunity or benefif]” and (5) the district wadeliberately indifferent to the
harassmentSee Davis, 526 U.S. at 650The Ninth Circuit has held that the
legislative history offitle IX “strongly suggests that Congress meant for similar
substantivestandards$o apply undeifitle IX as had ben developed
underTitle VII.” Emeldi v. Univ. of Oregn, 698 F.3d 715, 724 (9th CR012) In
reaching this conclusion, the Ninth Circuit noted that “the Supreme Court has @
‘looked to its Title VII interpretations of discrimination in illuminating Title
IX.” 1d. at 725(quotingOlmstead v. L.C. ex rel. Zimrin§27 U.S. 581, 616 n.1
(1999). The Court follows this approach in determining the contours of the Titl(
IX action.

As discussed in turn below, the Court finds Plaintiffs have not met their
burden in producing evidence that YAF's complake¢donduct was “because of

sex”: Plaintiffs have not demonstrated Defendant Wenatchee School District hg

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-21
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actual knowledge of thdlaged offenses, even if the conduct was actually based
on sex and Plaintiffs have also failed to demonstrate Defendant acted with
deliberate indifference.
1. “Because of séx
Whether conduct rises to the level of actionable harassment “depends or
constelation of surrounding circumstances, expectations, and relationships,
including, but not limited to, the ages of the harasser and the victim and the
number of individuals involved.'Davis 526 U.Sat 651(internal citations and
guotation marks omitted)The Supreme Court has recognized that the context is
important, explaining
Courts, moreover, must bear in mind that schools are unlike the adult
workplace and that children may regularly interact in a manner that woulg
be unacceptable among adults. [citation omitted]. Indeed, at least early
students are still learning how to interact appropriately with their peers. |
thus understandable that, in the school setting, students often engage in
insults, banter, teasing, shoving, pushing, and gespimific conduct that is
upsetting to the studergsibjected to it.Damages are not available for
simple acts of teasing and naitaling among school children, however,
even where these comments target differences in geRdher, in the
context of stdenton-student harassment, damages are available only whg

the behavior is so severe, pervasive, and objectively offensive that it den
its victims the equal access to education that Title IX is designed to prote

Davis 526 U.S. at 6552 (1999)emphasis addedDistinguishing between

“simple teasing or roughhousing” and “hostile or abusive” behavior requires the

court to rely on “[cJommon sense” and an “appropriate sensitivity to social

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-22
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context[.]” Oncale v. Sundowner Offshore Servs.,, 1523 U.S. 75, 8B2 (1998).
“[M]erely” using words that “have sexual content or connotations” does not
demonstrate there was “discrimination because of delx’at80. “It is not
enough to show . . . that a student has been ‘teasedy ‘called ... offensive

names,” and it is misleading to suggest Title IX liability arises where “an
‘overweight child[] skips gym class because the other children tease her about
size[.]” Davis 526 U.S. at 652.

The plaintiffmay meet the buraeof demonstrating an action was taken
because of sex (1) directly where the conduct is such that it is “clear that the
harasser is motivated” by sex or (2) indirectly by introducing comparative evidg

about how the “harasser treated members of botls’sefmcale 523 U.S.at 80

81 (1998).“Whatever evidentiary route the plaintiff chooses to follow, he or she

her

nce

must always prove that the conduct at issue was not merely tinged with offensive

sexual connotations, but actually constitutdcriminaftion] ... because of ...
sex!” 1d. at 81(emphasis and brackets in original) (quoting Title VI

plaintiff's belief that a defendant acted from an unlawful motive, without eviden
supporting that belief, is no more than speculation or unfounded aocusbtut
whether the defendant really did act from an unlawful motive. To be cognizabl
on summary judgment, evidence must be competé€drmen v. San Francisco

Unified Sch. Dist.237 FE3d 1026, 1028 (9th Cir. 2001).

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-23
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Plaintiffs argue the name calling “was less about callvig] sexual
preference into question, but rather designed to demean [IV] as not fitting into
what [YAF] perceives as the masculine norm, and is one form of geaded
discrimination.” ECF No. 47 at @elying on the opinion ofs. Strauss) This
sugges Plaintiffs are abandoning their argument that YAF's conduct is actiona
as discrimination based on sexual orientation; however, Plaintiffs later argue th
actual sexuabrientationof the plantiff is not relevant. ECF No. 47 at 16Even if
Plaintiffs are correct, and even assuming Title IX covers discrimination based
sexual orientatiorRlaintiffs wouldstill need to show YAF perceived IV as having
another sexual orientati@nd thathe conduct was because of sudhowever,
Plaintiffs have presented no such evidence. Importantly, neither IV nor the oth
students that were deposed mentioned IV was being picked on because IV wa
homosexual, or thatAF perceivedV as being homosexud?jaintiffs did not
even depose YAFAIthough the language was arguably tinged with sexual
connotationthe recorddlemonstrate¥ AF directed thigype of abusivéanguage
to a number of higictims as a way to insult them generallys Defendant’s
expert,SherryllKraizer, PH.D., notes:

In my educational experience, working with students in elementary and

middle school, there is no question that the teffag,” “faggot” “bitch”

and ‘gay” are ubiquitous. They are used with high frequency by boys too

young to initially know that the terms have any sexual connotation and la
as a freeflowing insult. While it may have a gender or sexual orientation

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT'S MOTION TO STRIKE- 24
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meaning in some contexts, that interptietais not consistent with the
history of [YAF] generally, or specifically regarding his bullying of [IV]

ECF No. 58 at 4, { 10The Court agrees with Dr. Kraizer's observation.
Plaintiffs also arguehat YAF targeted IV’s weight because IV did niot f
YAF’s view of masculinity, but there is simpho supportfor this contention As
noted above, Plaintiffs’ expert opini@m this pointrests merely on conjecture and
her ownipse dixit and so do Plaintiffs in their briefing. Plaintiffs hguesented
no evidence as to what YAF's perception of masculinity is, or that his conduct \
even remotely related to sucNone of the testimongvenmentionsmasculinity
and Plaintiffs never made related allegations in their Amended Complaint
Plaintiffs did not even depose YAd&nd their expert did not interview him
Rather, the evidence demonstrates YAF targeted IV because YAF was a
bully, and, as bullies tend to ddhe targeted a weaker studéhigentified a

source of humiliation, and capitalized it. As Dr. Kraizer explainsib]ullies are

10 Defendant’s expert, Dr. Kraizer, cites “StopBullying.gov”, which states
bullying is behavior that is agg®give and includes “[a]n imbalance of power, kids
who bully use their powersuch as physical strength, access to embarrassing
information, or popularity-to control or harm others.” ECF No. 58 at 7,  12.
1 YAF did the “same things” to another student until the student challengeq

YAF to a fight; IV was not strong enough to challenge YAF. ECF N& &¥5.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-25
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very adept at identifying things about a victim that can be exploited and that wi
embarrass the victim” and “one of the most common things a bully will pick on
weight.” ECF No. 58 at 8, § 18. This is consistent with the record, which
demonstrates YAF bullied many students in the same or similar manner as YA
bullied IV. Moreover, Plaintiffs rely on the presumed connection between being
overweight and not falling in line with YAF’'s view of masculinity, but it is
undisputed that YAF continued to bully even after IV lost weight (thus falling
back in line with what Plaintiffs assume is YAF's view of masculinity).
Considering the “constellation” of fagtsicluding the context, age, and
surrounding events, informed bpmmon sensahe Court finds Rlintiffs have
failed to meet their burden that YAF’s conduct was “because of sex”. Rather, t
evidence submitted demonstrates YAF was a bully that targeted many in his cl
regardless of gender, alleged sexual orientation (whether actual or percamked),
regardless of whether they were overweight (or otherwise did nfgroowith

YAF's supposed view of masculinity). Although some of the complained of

conduct is arguably “tinged” with sexual connotation, Plaintiffs have simply faile

to demonstrate XF's conduct was outside of commgiace insults used by
bullies seeECF Nos. 63l at 8; 58 at 4, { 10 (experts recognizing conduct is

common in middle schooliin theirsimplequest to demeaand subjugatethers

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE- 26
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2. Actual knowledge; Deliberatendifference
To maintain his Title IX cause of action, IV must establish that “an official
of theschool district who at a minimum has authority to institute corrective
measures on the district’'s behalf has actual notice of, and is deliberately indiffg
to, the . . . misconduct.SeeGebser v. Lago Vista Indep. Sch. QiS4 U.S. 274,
277 (1998) see alsdoe v. Willits Unified School Dist473 Fed. Appx. 775

(9th Cir. 2012) (“Damages under Title IX are available only if an official with

authority toaddress the alleged discrimination and institute corrective measures

has actuaknowledge of theliscrimination and fails to adequately respenck.,
acts withdeliberate indifference.”):[l]t is generally accepted that the knowledge
must encompass either actual notice of the precise instance of abuse that gavs
to the case at hand or actuablanedge of at least a significant risk of sexual
abuse.”Ross v. Corp. of Mercer UniaD6 F.Supp.2d 1325, 13448 (M.D. Ga.
2007). An actor is deliberately indifferent when theyake ‘an official

decision. . .not to remedy the violatidhand their response is “clearly
unreasonable in light of the known circumstancd3dvis,526 U.S.at642 648
(quotingGebser 524 U.Sat290. “The high sgandard seeks to eliminate amgk
that the[district] would be liable in damages not for its own official decision but
instead for its employeemdependent actioris. Davis 526 U.Sat 643(quoting

Gebser524 U.S.at290-91).

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE- 27
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Here,viewing the facts ithe light most favorable tBlaintiffs, therecord
shows (1) a student informed Ms. Self and Ms. Brown that YAF was “picking or
and “bullying” IV;2 (2) a student informeMs. Brender than unidentified
student was bullying IV because of his weight givihg IV “titty twisters”;3 (3)
IV’s motherinformedMs. Brendetthat IV was being bullied during PE and in the
locker roomand that it included someone calling IV “fat” and a “faggot” and
twisting his nipples* (4) and IV's mother informed Ms. Brown that YAF was the
bully and “went into detail about how the bully had called [IV] names, twisted h
nipples, and shamed him in front of othel%.”

Thegeneral reports of “bullying” and being “picked on” are “plainly
insufficient” to establish actual knowledge of sexual harassment as timey do
relay any substance suggesting sexual harassment could be &qxda@ebser
524 U.Sat291 (eports of “inappropriate comments” made during class was
“plainly insufficient to alert the principal to the possibility [a teacher] was involvg

in a sexual relationship with a studént The reports thaly was beingoullied for

12 ECF No. 517 at 56, 8.
13 ECF No. 41 at 3, 1 11.
14 ECF No.42-3 at 9.

15 ECF No. 49 at 3, 1 9.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-28
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his weight, beingalled “fat” and “faggot; and receiving “titty twisters” is also
insufficient because the conduct, although reprehensible, is coimiaos

bullying amongsmiddle school boys; as such, without more detail, this does no
give Defendant notice that the bullying is because of IV’'s sex.

At most, Defendant was alerted to intense bullyirag could have
constituted sexual harassmehut this is not actual knowledge of harassment; ng
Is it actual knowledge of a significant risk of abuse based on sex given the cont
where the complained of names are used as a freeflowing ihNatibly, the nub
of Plaintiffs’ argument is that YAF targeted IV becao$éV’'s (perceived) sexual
orientationor failure to fit YAF’s view of masculinity, but no one reported IV was
being harassed because of his sexual orientation (whether actual or perceived
his lack of masculinity Plaintiffs also argue Defendant was put otigeobecause
the school had reprimanded YAF for alleged sexual harassment, but this was
directed at female students and dodaspoub Defendant onotice that YAF is
sexually harassinigoys like IV.

Moreover the record shows Defendant acted reasonalagdnessing the
complaints about YAF. First, the record shows the District reasonably address

YAF’s conduct toward others besides IV, as the District held numerous parent

conferences and suspended YAF multiple times for his conduct aimed at others.

Second, the recoghows the District reasonably addressed YAF's conduct towa

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-29

ext

) Or

ed

rd




10

11

12

13

14

15

16

17

18

18

20

IV to the extent they were aware of YAF's conduétthough early complaints
only led to YAF being talked to about the incidehgsecomplaints were only

generalized complaints of being pickad and bullied-again, something the

Court recognizes is relatively commonplace in middle school. Once IV’'s mothe

informed Ms. Brender about bullying, the PE teacher was contacted and asked
watch out for bullying and IV’s class schedule was altéfddater, whenMs.

Brown became award more details and YAF’s involvement in January, 2016,
the District took steps to exp¥€AF and actually expelled arichnsferred hima
another school! Given the context, including the age of the parties involved,

Defendant’s response to the complaints was not “clearly unreasonable”

16 Although Ms. Olivares asserts the schedule was changed as a result of g

doctor’s order, Ms. Olivares does not have personal knowledge that actually

disputes MsBrender’'srepresentation that she reached out to the PE teacher and

was involved in changing I'¥ schedule.SeeECF Nos. 41 at 4, 119; 43 at 3, 1 11;

49 at 4, 111
17 It matters not whether YAF returned to school for a day afteinitial
emergency expulsion. The parties do not dispute that this was a result of a

mistake. SeeECF Na. 26 atl1-12: 49 at 3, [ 6

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-30
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CONCLUSION
Defendants have demonstrated there is no genuine issue of material fact
that they are entitled to summary judgment on Plaintiffs’ Title IX claim.
ACCORDINGLY, IT ISHEREBY ORDERED:
1. Defendant Wenatchee School Distridistion for Summary Judgment
Dismissal of Plaintiffs’ Title IX Claim(ECF No0.50) isGRANTED.
2. DefendantWenatchee School District's Motion to Strike (ECF No. 59) i
GRANTED IN PART.
The District Court Executives directed to enter this Ordéuynish copies to
counsel
DATED September 19, 2018
il

~ THOMAS O. RICE
ChiefUnited States District Judge

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENTDISMISSAL OF PLAINTIFFS' TITLE IX CLAIM; GRANTING
IN PART DEFENDANT’'S MOTION TO STRIKE-31
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