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tels Franchising Inc v. First Capital Real Estate Investments LLC et al

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

May 22, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RED LION HOTELS

FRANCHISING, INC, NO: 2:17-CV-145RMP
Plaintiff, ORDERSTRIKING DEFENDANTS’
FIRST, SECOND, FOURTH, AND
V. FIFTH AFFIRMATIVE DEFENSES

FIRST CAPITAL REAL ESTATE
INVESTMENTS, LLC, a California
limited liability company; MR.
SUNEET SINGAL and MRS.
MAJIQUE LADNIER, individually
and as the marital community
comprised thereof,

Defendars.

BEFORE THE COURTSs Plaintiff's Partial Motion to Dismiss Defendants’
Affirmative Defensg, ECF No. 20. Plaintiff moves to dismiss Defendaitst,
second, fourth, anfifth affirmative defensesSeeECF No. 20. The Court has
reviewed the pleadings and the record, and is fully informed.

BACKGROUND
Plaintiff Red Lion Hotels Franchising, Indtings this breach of contrasuit

against Defendants to recoxmmountaunder three contracts of guaranty for
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payments allegedlgwed by three entities under franchise license agreements
(“FLAs”) made with Plaintiff ECF No.l. Plaintiff alleges thathte three franchise
entitiesin questiomare in default of amounts owedRtaintiff under their FLAs.Id.
Plaintiff alleges that Defendaktrst Capital Real Estate Investments, LLC, is the
managing member of the three franchise entitids.] 3.3. Plaintiff further alleges
that the named Defendants, as the principals behind the franchise entities, sigH
guaranty contracts that Plaintiff alleges have been breadtied. 35.

The Court has subject matter jurisdiction over this matter pursuant 28 U.{
§ 1332 based on the diversity of the parties and the amount in controversy. PI
Is a corporation licensed in Washington. ECF No. 1, J Refendant First Capital
Real Estate Investments, LLC, is a foreign limited liability compaid;, § 1.2.
Defendants Suneet Singal and Majique Ladraside inCalifornia. 1d., § 1.3. The
amount in controversy isl§65,220.53which exceeds the statutory requirement
$75,000.1d., 11 4.6, 4.12, 4.18.

DISCUSSION

In its motion to dismiss several of Defendants’ affirmative deferi@amtiff
argues that four of the five asserted affirmatidefensesre not legally sustainable
ECF No. 20 at 5Plaintiff brings this motion pursuant to Federal Rule of Civil
Procedure 12(c), a motion for judgment on the pleadifg®id. at9.

“The Court notes that a plaintiff's motion fadgment on the pleadingsall

not be grantednlessall of the defenses raised in theswer are legally
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insufficient” Burns v. Consol. Amusement CI82 F.R.D. 609, 611 (D. Haw.

1998) (emphasis in original) (citirffeed. R. Civ. P12(c)). Instead “if one or more

of the defenses are viable, plaintiff's motion should be brought as a motion to strike

within [21] days after service of the answetd. (citing Fed. R. Civ. P. 12(J) The
court may also act on its own to strike from a pleading an insufficient defense.
R. Civ. P. 12(f).

Plaintiff does not argue that all of Defendants’ affirmative defenses are

insufficient as a matter of law. Therefore, the Court will construe Plaintiff’somotji

Fed.

as a motion to strike Defendants’ first, second, fourth, and fifth affirmative defepses

pursuat toFed. R. Civ. P12(f).

Defendants filed their answer on May 19, 2062eECF No. 9. Plaintiff

filed its motion for dismissal of Defendants’ affirmative defenses, which the Court

construes as a motion to strika, February 20, 20185eeECF No0.20. To comply
with Rule 12(f) Plaintiff needed to file its motion by June 9, 20B&efFed. R. Civ.
P. 12(f). Plaintiff delayed eight months in filing its motion.

However, Defendant@lsodid not respond timely to Plaintiff's motion.

According to LR7.1(b), counsel in a civil case has 21 days after the filing of a

dispositive motion to file a response. “The failure to comply with the requiremgnts

of LR 7.1(a) or (b) may be deemed consent to the entry of an Order adverse to

party who violates these rules.” LR 7.1(d).

ORDER STRIKING DEFENDANTS’ FIRST, SECOND, FOURTH, AND FIFTH
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Although both parties have failed to follow the relevant procedural rules,
R. Civ. P. 12(f) authorizes the Court to act on its own to strike from a pleading
insufficient defense.
Legal Standard for Striking Affirmative Defense

Federal Rule of Civil Procedure 12(f) provides that “[tlhe court may strike
from a pleading an insufficient defensieany redundant, immaterial, impertinent,
scandalous mattér A defense may include both denials and affirmative defensg
DefenseBlack’s Law Dictionary (10th ed. 2014ee alsd-ed. R. Civ. P. 8. A
responding party must make general or specific denials to the substance of the
allegations asserted against it by an opposing party. Fed. R. Civ. P. 8(b). A
responding party also “muaffirmatively state any avoidance or affirmative
defense.” Fed. R. Civ. P. 8(c).

Federal Rule of Civil Procedure 8(c) defines whether the procedural plea
of an affirmative defense is “sufficient¥Wyshak v. City Nat'| Banl607 F.2d 824,
827 (9th @r. 1979). Rule 8(b) requires a party responding to a pleading to “state
short and plain terms its defenses to each claim asserted against it.” Fed. R. C

8(b)(1)(A). Rule 8(c)states that “a party must affirmatively state any avoidance

Fed.

AN

or

S.

ding

2 N
v. P.

or

affirmative defense,” including such defenses as laches and violations of a stafute of

limitations. Fed. R. Civ. P. 8(c). “Of course, affirmative defenses, like all
pleadings, must also satisfy Rule 11’ re Washington Mut., Inc. Secs., Derivativ

& ERISA Litig.,08-MD-1919 MJP, 2011 WL 1158387, at *1 (W.D. Wash. Mar. 2
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2011) (striking certain affirmative defenses). Federal Rule of Civil Procedure 1
requires all pleadings to be presented for a proper purpose; warranted by exist
law or by a nonfrivolous argument for extending, modifying, or reversing existirn
law or for establishing new law; and supported or likely to be supported by
evidence. Fed. R. Civ. P. 11(b).

Following the Supgme Court decisions iBell Atlantic Corp. v. Twombly
550 U.S. 5442007) andAshcroft v. Igbgl556 U.S. 662 (2009), courts were left
with aheightened pleading standard: “While a plaintiff need not provide detaileg
factual allegations, he does need to allege the grounds for entitlement to relief
beyand mere labels and conclusion$Sée Barnes v. AT & T Pension Ben. Plan
Nonbargained Progran/18 F. Supp. 2d 1167, 1171 (N.D. Cal. 20Hpplying the
heightened pleading standard to affirmative defensesirts are in disagreement
about whether or not affirmative defenses are subject to the heightened standg
Although the court irBarnesv. AT & T Pension Ben. PlaNonbargained Program
applied the heightened standasde718 F. Supp. 2d at 117dumeous other courts
within the Ninth Circuit have held that the heightened standard should not appl
affirmative defensesSee e.g., Rockwell Automation, Inc. v. Beckhoff Automatio
LLC, 23 F. Supp. 3d 1236, 1242 (D. Nev. 2014)holding that araffirmative
defensemust identify the legal theory upon which it rests but need not assert fag
making it plausible).The common thread throughout this line of cases idlthtn

Circuit standard fronrWyshak v. City Nat. Bartkat“[tjhe key to determining th
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sufficiency of pleading an affirmative defense is whether it gives plaintiff fair no
of the defensé Wyshak607F.2dat 827 (citingConley v. Gibson355 U.S. 41, 47

48 (1957)).

Pursuant td-ed. R. Civ. P15(a) if a court finds that defense is inadequately

pled, “[ijn the absence of prejudice to the opposing party, leave to amend shou
freely given! Wyshak607 F.2d at 82@7 (citing Foman v. Davis371 U.S. 178,
182 (1962)andHowey v. United Stated481 F.2d 1187, 1190 (9th Cir. 197.3))
Plaintiff argues thathe followingfour of Defendantsfive asserted
affirmative defenseshould bestricken SeeECF No. 20. Defendants’ first
affirmative defense states that Defendants’ obligations under the relevant FLAS
satisfied aad/or discharged. ECF No. 9 a6 Defendants’ second affirmative
defense states thidlaintiff failed to mitigate its damages stemming from the
franchisees/licensees’ failure to perform their obligations under the relevant’FL
ECF No. 9 at 7 Defendants’ fourth affirmative defense states tR&intiff's
claims are barred in full or part by its violation of its duties under RCW 1@t100
seq” ECF No. 9 at 7. Defendants’ fifth affirmative defense stateshbadction
should be stayed pending the completion of arbitration of the disputes by Plain
and the franchisees/license&CF No. 9 at 7.
Principles Underlying Guaranty Agreements
The common law of guaranty contracts defines a “guaranty” as an

“undertaking or promise on the part of one person which is collateral to a primg

ORDER STRIKING DEFENDANTS’ FIRST, SECOND, FOURTH, AND FIFTH
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principal obligation on the part of another, and which binds the obligor to

performance in the event of mperformance by such other, the latter being boung

perform primarily.” In re Bond Issuance of Greater Wenatchee Reg’l Events Ctf.

Pub. Facilities Dist.287 P.3d 567, 575 (Wash. 2012) (quoftapey v. Walton
Lumber Co,. 135 P.2d 95, 1ID(Wash. 1943) “A contract of guaranty, being a
collateral engagement for the performance of an undertaking of another, impor
existence of two different obligations, one being that of the principal debtor ang
other that of the guarantorWilson Court Ltd. P’ship v. Tony Maroni'852 P.2d
590, 598 (Wash. 1998) (quotifpbey 135 P.2cat 10202). “The debtor is not a
party to the guaranty, and the guarantor is not a party to the principal obligatior
Robey 135 P.2dat 102. The undertaking of a primary obligation is independent
the promise of the guaranty, “and the responsibilities which are imposed by thg
contract of guaranty differ from those which are created by the contract to whig
guaranty is collateral.’ld.

A guaranty may be either abstdwor conditional.In re Bond Issuance&87
P.3d at 575.

An absolute guaranty is one by which the guarantor unconditionally

promises payment or performance of the principal contmactefault

of the principal debtor or obligothe most usual form of an absolute

guaranty being that of payment. . . . A guaranty is deemed to be absolute

unless its terms import some condition precedent to the liability of the
guarantor.

ORDER STRIKING DEFENDANTS’ FIRST, SECOND, FOURTH, AND FIFTH
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Robey 135 P.2dat 102(emphasis added) (citirfgherman, Clay co. v. Turner2
P.2d 688 (Wash. 1931) and quoting 2&GlisJuris 895 (Am. Law Book Co.
1922).! An absolute guaranty is an “undertaking to pay a debt at maturity or
perform an agreement if the principal does not pay or perfo@eritury 21 Prods.
v. Glacier Sales918 P.2d 168, 171 (Wash. 1996) (quotiog Heaston Tractor &
Implement v. Secs. Acceptance Caeg3 F.2d 196, 200 (10th Cir. 1957)).
Plaintiff provides copies of the guarantee of franchise license agreements
signed byDefendants on behalf of each franchise entity. ECF Nas1®, and 1
3. Defendantadmit that they signed the guaranties. ECF No. 9, 1 3.5. Each
guarantee agreement states that “the undersigned hereby unconditionally and
irrevocably guarantees the following: (i) the full and prompt payment of all sum
owed under the [FLA] at the time and according to the terms expressed thereir
including, but not limited to, all fees and charges, interest, default interest, and
costs and fees.” ECF Nosl111-2, and 13. The agreements also state: “This

Guarantee is absolute and unconditionddl”

L A current reference for guaranty lawd8A C.J.S. Guaranty § 10, which states
that “[a] guaranty is absolute if the guarantor promises that the guarantor will
perform some act to (or for the benefit of) the creditor when the debtor fails to

perform the obfyation.”

ORDER STRIKING DEFENDANTS’ FIRST, SECOND, FOURTH, AND FIFTH
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The Court finds that Defendants expressly entered into an absolute guari
under the language of the agreements, and that the express language of each
guarantyrequires Defendants to make full and prompt payments owed under th
FLAs upon thefailure of the franchise entitie® perform under the FLAsS
Defendants’ First Affirmative Defense

Defendants’ first affirmative defense states that Defendants’ obligatenes
discharged because the obligations of the franchise entittes the relevant FLAS
were satisfied and/or discharged. ECF No. 9at Blaintiff argues that the Court
shoulddismiss this affirmative defense because it relies on the FLAS, which are
separate contracts. ECF No. 20 at 10.

Under the common law of guaranty contracts, a guarantor becomes liabls
the obligations of the principal when the principal fails to payesform under an
agreementSeeCentury 21 Prods918 P.2d at 171Defendants have alleged that
no default existsSeeECF No. 9.

The Court finds that Defendants’ first affirmative defense alleging that
Defendants are not liable becatise franchisentities have satisfied their
obligations is a general denial regarding the substance of Plaintiff's allegations
rather than an affirmative defensgeefed. R. Civ. P. 8 Therefore, the Court
strikes Defendantdirst affirmative cefense without prejudice. If Defendants seel
to assert as an affirmative defense hatendants are not liable because the

franchise entities have satisfied their obligatiddsfendantsnay amend their
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pleading with specific facts to support their assertid®saWyshak 607 F.2d at
826-27. Any amendment must comply with the Federal Rules of Civil Procedur
Seeid.

SecondAffirmative Defense

Defendants’ second affirmative defense states that “Plaintiff failed to miti
its damages stemming from the franchisees/licensees’ failure to perform their
obligations under the relevant FLAsIA. at 7. Plaintiff argues that Defendants ma
not escape liability by relying upon the FLAs, whERelaintiff assers areseparate
contracts between Red Lion afndnchiseentities that are not parties to this lawsu
ECF No. 20 af.0.

Because Defendangxpressly entered into an absolute guaranty under the
language of the guaranty agreements, their obligation is not conditioned upon {
performance of Plaintiff undehe FLAs. SeeRobey 135 P.2dat 102(“An absolute
guaranty is one by which the guarantor unconditionally promises payment or
performance of the principal contramt default of the principal debtor or obligot
..” (emphasis in origindl) Thereforeg the Courtstrikes Defendantssecond
affirmative defenseand grard Defendants leave to amend in the absence of
prejudice to Plaintiff.

Defendants’ Fourth Affirmative Defense
Defendants’ fourth affirmative defense states that “Plaintiff's claims are

barred in full or part by its violation of its duties under RCW 194i08eq’ ECF

ORDER STRIKING DEFENDANTS’ FIRST, SECOND, FOURTH, AND FIFTH
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No. 9 at 7. RCW 19.10&t segs Washington’s Franchise Investment Protection
Act (“FIPA”). FIPA expressly defines “franchisor” and “franchisee,” but does nq
addresghe rights ofguarantors.SeeRCW 19.100et seq FIPA’s aim is to protect
franchiseeshrough a comprehensive scheme for regulating franchising in
Washington SeeDep’t of Labor & Indus. v. Lyons Enters., In874 P.3d 1097,
1102 (Wash. 2016).

Plaintiff argues that Defendants do not have standing to allege this affirm
defensaunder FIPA because FIPA provides the right to recoverfonliranchisors
and franchiseeseECF No. 20 at 146. Plaintiff argues that Defendants, for the
purpose of this lawsuit, are independent guarammtrsovered by FIPAId.

Because this lawsuit relates specifically to the guaranty contracts enterec
by Plaintiff and Defendants, the Court finds tBafendants are guarantavghout
standing under FIP# thecontext of this lawsuit.Thereforethe Courtstrikes
Defendants’ fourth affirmative defense, and gsddefendants leave to amend in th
absence of prejudice to Plaintiff.

Defendants’ Fifth Affirmative Defense

ative

] into

e

Defendants’ fifth affirmative defense states that the action should be stayed

pending the completion of arbitration of the disputes by Plaintiff and the
franchisees/licensees. ECF No. 9 aPlaintiff argues that Defendants again rely
on thefranchise entitiesFLAs, which Plaintiffasser are contracts independent of]

the guarantee agreements at issue in this lawsuit. ECF No. 20 at 16.
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Plaintiff argues thatthe parties in this matter are not bound by any arbitratic
clauses in the FLAsId. at 1617. Plaintiff further argues that a stay, if granted,
would frustrate the purpose of the guaranty contrddtsat 17.

Defendants are not asserting arbitration between the parties to this actiot
affirmative defenseHowever, Defendantsllegethatit would be premature fahe
Courtto hear this matter pending the completion of arbitration between Plaintiff
the franchise entities involved in the dispute. ECF No. 9 at 7.

The dispute between Plaintiff and the relevant franchise entities igfooeb
the Court, and the Court finds that any arbitration that may take Ipddveen non
parties to this lawsuit is not a viable affirmative defense in this lawsuit. If
Defendants seek a stay, Defendants may move fayamirsuant to the relevant
procedural rules. Thereforine Court strikes Defendants’ fifth alleged affirmative
defense, and grants Defendants leave to amend in the absence of@tejudi
Plaintiff.

In conclusion the CourtdeniesPlaintiff's Motion to Dismiss Defendants’
Affirmative Defenses, which the Court construes as a motion to strike pursuant
Fed. R. Civ. P. 12(fhecause¢he motion was untimelyHowever the Courtfinds
thatDefendants have not sufficiently pled their first, second, fourth, and fifth
affirmative defensesSeeECF No. 9 at &. Therefore, the Court strikes

Defendants’ first, second, fourth, and fifth affirmative defenses.
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Accordingly,IT IS HEREBY ORDERED :

1. Plaintiff’'s Motion toPartiallyDismiss Defendants’ Affirmate Defenses,
ECF No. 2Q isDENIED.

2. Defendantsfirst, second, fourth, and fifthffirmative defenses are
STRICKEN.

3. Defendand’ deadline to amend their answedisie 12,2018

The District Court Clerk is directed to enter this Order and provide copieg

counsel.
DATED May 22, 2018
s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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