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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

SUSAN EMBREE,
NO. 2:17-CV-00156-JL
Plaintiff, Q
ME
V. OR

OCWEN LOAN SERVICING, LLC,

Defendart

. Introduction

BEFORE THE COURT is Defendant Ocweman Servicing, LLC’s (“Defendant” g

“Ocwen”) Motion to Dismiss or in the Altertige to Stay the Case (Bt No. 23). Plaintiff
filed a Response (ECF No. 2aMd Defendant filed a Rep{iCF No. 28). The Motion wa
submitted without oral argument. This Ordegmorializes the court’s ruling on the Motic

Il. Factual Background

All well-pleaded facts are accepted as tadollows for the purposes of the Moti
to Dismiss.

Between November 22, 2011, through December 16, 2015, Plaintiff Susan E
received calls on her cellular phone from DefertddeCF No. 19 at §28). When she wo
answer the calls, there would often be silesogetimes with a click or beep-tone bef
an Ocwen representative would pick up and sgaeaking. (ECF No. 18t 130). Plaintiff
contends she received calls at times frorfeDegant where the caller was a recorded v

or message and not a live regnetative. (ECF No. 19 at {31 total, Plaintiff received at

least 1,505 calls from Defendant orr kell phone. (ECF No. 19 at {32).
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Plaintiff alleges she never gave fBedant her cell phone number on any Ipan

application. (ECF No. 19 at 134). She aldeges she revoked any type of prior consent by

stating she no longer wished to be contabiephone. (ECF No. 19 at §35). Plaintiff clai
after she stated she no longer wanted to bed;defendant continukto contact Plaintiff
(ECF No. 19 at 137).

Plaintiff alleges she has suffered frustraaoa distress because of the calls. (ECF

ns

No.

19 at 142). She also alleges the calls tgpged Plaintiff's daily activities and the peaceful

enjoyment of Plaintiff’'s personal and professal life, including the ability to use Plaintiff
phone.” (ECF No. 19 at 144).
[I1. Discussion

To survive a motion to dismiss, the pleaglimust allege sufficient facts, whigh,

accepted as true, “state a claim tieefehat is plausible on its faceBell Atlantic Corp. v,
Twombly 550 U.S. 544, 570 (2007). A claim is pldasion its face when “the plainti
pleads factual content that allows the caortdraw the reasonable inference that

defendant is liable fahe misconduct allegedAshcroft v. Igbal556 U.S. 662, 678 (2009).

S

the

In considering a motion to dismiss under Fe@GiRP. 12(b)(6), “the court accepts the facts

alleged in the complaint as trud@alistreri v. Pacifica Police Dept901 F.2d 696, 699 {9
Cir. 1990). However, a claim may be dismissed “based on the lack of a cognizab
theory.” (d.).

The Telephone Consumer Protection AXCPA”) makes it “unlawful for any
person within the United States ... to makg aall (other than a danade for emergenc

e lec

purposes or made with the prior expressnsent of the called party) using any

automatic telephone dialing system or artificial or prerecorded voice... to any

telephone number assigned tocellular telephone service... unless such call is nmpade

solely to collect a debt owed to @uaranteed by the United States.” 47 U.$.C.

8§ 227(b)(1)(A)(iii); see alsp Van Patten v. Vertical Fitness Group, LL847 F.3d
1037, 1041-42 (9 Cir. 2017). An “automated telephone dialing system” is def

ned

as “equipment which has the capacity— to store or produce telephone numbers to
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called, using a random or seqtiahnumber generator, andd@l such numbers.” 47 U.S.(
§ 227(a)(1).

The Federal Communications Commission@”) is charged with implementing th
TCPA.See47 U.S.C. 8§ 227(b)(2)an Patten847 F.3d at 1041. The Court of Appeals
exclusive jurisdiction to set aside “all final orders of the Federal Communics:

Commission made reviewable by section 4D&(ditle 47.” 28 U.S.C. § 2342(1). Certain

FCC orders are subject to exclusive reviewthe Court of Appeals for the District
Columbia.See47 U.S.C. § 402(b).

In 2015, the FCC issued a ruling providimgerpretation of seeral provisions of
the TCPA. In the Matter of Rules & Regulations Implementing the Telep
ConsumerProtection Act of 199130 F.S.C.R. 7961 (July 10, 2015) (“2015 F
Order”). The 2015 FCC Order has been challdmge lawsuit currently pending before
Court of Appeals for the District of Columbigaee ACA International v. FG®lo. 15-1211
(D.C. Cir.). The issues presented in thapeal relate to: (1) whether the new definit
of “automatic telephone dialing system’olates due process; (2) whether the 2

e
has
tions

Df

none
CC
he

on
015

FCC Order’s treatment of “prior express consent”, including the provision for a right o

revocation, violates due process; and (3) whether the 2015 FCC Order v
due process by disregarding Congress’ findings in the TCGe&. ACA Internationa
Petitioner ACA International’'s Statemtemf Issues, Dkt. #21 (August 12, 201
Oral argument in th&CA Internationalcase was heard o@ctober 19, 2016.14. at
Dkt. #131) (October 19, 2016). No opinion by the D.C. Circuit has been issu
date.

The parties assert the decisionAGA Internationalwill be binding on this court.

However, the parties do not discuss 47 U.§.4D2(b) or identify which subsection th€A
Internationalcase falls intoSee Campos v. F.C,@&G50 F.2d 890, 892-93(TCir. 1981)
(stating “it is well settled that Section 402(b)dase narrowly construed and confined to
enumerated categories”). The court makesfinding as to theftect, if any, theACA
Internationalcase will have on this matter.

ORDER -3

iolate

5).

ed t

the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A. Motion to Stay

“[T]he power to stay proceedings is incidairtb the power inherent in every court to

control the disposition of the causes on its doek#h economy of time and effort for itse

for counsel, and for litigantsl’andis v. North American C&299 U.S. 248, 254 (1936). The
party seeking a stay “must make out a cleae cdsardship or irguity in being required

to go forward, if there is evemfair possibility that the stay ... will work damage to some
[sic] else.” (d. at 255).

When a party seeks a stay pending resmiutif another matter, the Ninth Circuit

requires the district court wweigh “the competing interestghich will be affected by th
granting or refusal to grant a stay.dckyer v. Mirant Corp 398 F.3d 1098, 1110{Zir.

2005) (quotingCMAX, Inc. v. Hall 300 F.2d 265, 268 {(9Cir. 1962)). Those competing

interests include: (1) “the pob#e damage which may result from the granting of a stay’

U

1 (2)

“the hardship or inequity which a party m&yffer in being required to go forward”; and (3)

“the orderly course of justice measured mrte of the simplifying or complicating of issues,

proof, and questions of law which colile expected to sailt from a stay.”If.). The burder
of proof is on the party seeking the st@inton v. Jones520 U.S. 681, 708 (1997). Bo
parties cite a number of district court ea®ither granting or denying a stay pendia@A
International

Defendant argues a stayalgpropriate because tA€A Internationatlecision “could
be dispositive” of Plaintiffs TCPA claimsr narrow her claims. (ECF No. 23 at 1

Defendant also argues a stay prevents “theriat for inconsistenulings on the scope of

th

).

the TCPA.” (ECF No. 23 at 16). Defendardiohs a stay would not prejudice the parties
because discovery has not begun. (ECF Nat 23). Additionally, Defendant argues absent

a stay, there is the potential the parties will have to litigate this matter twAEAf
Internationalsets forth a new standard. (ECF No. 23 at 22-24).
Plaintiff opposes a stay, asserting Defertdaarguments are “based on specula

as to what may happenAcCA International’ (ECF No. 27 at 10-11). Also, if the 2015 FC

Order is struck down, Plaintiff argues “théseno reason to believe that the decision wq
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apply retroactively to affect the outcometlois case.” (ECF No. 27 at 14). Plaintiff argyes

a stay will cause her hardship because avglblyge “indefinite andootentially lengthy” with

an appeal to the Supreme Colatimost certain.” (ECF No. 24t 11). Specifically, Plaintiff

notes “[sJome documents and evidence, including call ladd&ler information may b

under the control of third pargéand such documents maydestroyed during a stay. (ECF

No. 27 at 11-12). Additionally, Plaintiff agsg the claimed burden of producing discov
does not justify a stay. (ECF No. 27 at 15).

The factACA Internationalwas argued over a year ago does not infer a decis
forthcoming. Instead, the delay shows thergiguarantee when an opinion will be issu
An indefinite stay in this ntger would run contrary to theterests of justice. Additionally

e

Defendant fails to demonstrate it will suffendue prejudice absent a stay. In essence,

Defendant asks the court to read tea-keaves and conclude the decisionAGA
Internationalwill be in its favor. The court will natngage in such speculation. Regard
of the outcome oACA International the parties will need to develop a factual recor
show if, or how, that decision applies ttee instant matter. Proceeding with discov,
forthwith will enable prompt resation of any issues raised BYCA Internationalvhenever
an opinion is issued therein. Additionallyyvgn the age of the claims in this case
evidence related thereto, Plaffifaces a reasonable possibil@fprejudice if this matter i
stayed indefinitely. Defendant has not met its burden of establishing a stay is warrg

For all of the foregoing reasanthe court declines to indefinitely stay this ma
pending final resolution of threCA Internationakase. In light of this ruling, the court ne
considers the merits of Defendant’s Motion to Dismiss.
B. Standing

Article 1ll of the Constitution limits fedal judicial power to “Cases” and

“Controversies.” U.S. Const. Art. Ill, § 2.&8tding to sue “limits the category of litigar
empowered to maintain a lawsuit in fede@urt to seek reéss for a legal wrongSpokeo
Inc. v. Robins136 S. Ct. 1540, 1547 (2016). To satisfyide Ill standing, “[t]he plaintiff
must have (1) suffered an injury in fact, (2at is fairly traceable to the challenged cong
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of the defendant, and (3) that is likely torbdressed by a favorable judicial decisiofd’)
“Injury in fact” occurs when the plaintiff ediashes they suffered &n invasion of a legall,

protected interest’ that is ‘concrete apdrticularized’ and ‘actual or imminent, not

conjectural or hypothetical.”d.) (quotingLujan v. Defenders of Wildlif&04 U.S. 555
560 (1992)).

~

“Article 1ll standing requires &oncrete injury even in the context of a statutory

violation.” (Id. at 1549). “Congress’ role in identifyg and elevating intangible harms dg
not mean that a plaintiff automatically sagsfithe injury-in-fact requirement wheneve
statute grants a person a statutory right pumgborts to authorizéhat person to sue f{
vindicate that right.”Id.).

The Ninth Circuit has addressed the issuartitle Il standing in the context of th
TCPA. See Van Patter847 F.3d at 1042-43. The Ninth Circuit noted “in enacting
TCPA, Congress made specific findings that &stricted telemarketing can be an intrus
invasion of privacy’ and are a ‘nuisance.ltl(at 1043) (quoting Telephone Consun
Protection Act of 1991, Pulh. 102-243, § 2, 15, 10, 12, 13, 105 Stat. 2394 (19
Additionally, the Ninth Circuit quoted the A session law which stated “[b]Janning su

DES
ra
0]

e
the
ive
ner
D1)).
ch

automated or prerecorded telephone calltheohome, except when the receiving party

consents to receiving the call... is the orfifg&ive means of protecting telephone consun

from this nuisance and privacy invasiond.§ (quoting Pub. L. 102-243, § 2, 112).
The Ninth Circuit concluded “[t]he TCPA &blishes the substantive right to be f

from certain types of phone calls and textseaat consumer consent. Congress ident

unsolicited contact as a concrérm, and gave consumersiaans to redress this harm.

(Id.). InVan Pattenthe Ninth Circuit ultimately held &] plaintiff alleging a violation undeg
the TCPA ‘need not allege amayglditionalharm beyond the one Comgs has identified.’
(Id. at 1043) (emphasis in original) (quotiBgokep136 S. Ct. at 1549)).

Defendant’s Motion relies dBpokeopbut does not addre¥an PattenSeq ECF No.
23 at 10-14). After Plaintiff raisedan Pattenn her Response, Defendant, in a footnot

its Reply, argued/an Pattenis “easily distinguishablebecause the holding was “velry

ORDER -6
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clearly limited” to “unsolicited” contac(ECF No. 28 at 2 n.1pefendant assen&n Patten
addressed “unsolicited contdettween parties without a domued relationship.” (ECF Na.

28 at 2 n.1). Defendant’s characterizatiotvah Pattermisses the mark.
Like Van PattenPlaintiff has claims she revoked consent which makes the al

contact by Defendant unsolicited. Congress specificallygst to ban “automated or

prerecorded telephone calls” which is the s&md of harm alleged herein. The injurio

acts alleged by Plaintiff are indistinguishable from those found to be sufficidfanmn
Patten The court finds no basis to depart frafan Patten Accordingly, Plaintiff hag

standing and the Motion to Dismiss the TCPA claim is Denied.
C. Negligence

lege

us

“In order to prove actionable negligen@e plaintiff must establish the existence

of a duty, a breach thereof, a resultinguiy, and proximate causation between
breach and the resulting injurySchooley v. Pinch’s Deli Market, Ind34 Wn.2d 468
474 (1998). Defendant assertbétTCPA does not provide a duty of care sufficient
a negligence cause of action.” (ECF No. 2®ptPlaintiff states she is not looking

the TCPA as the source of a duty of ecaand argues the duty to act reasonably

the

for
to

when collecting a debt arises out of thenooon law. (ECF No. 27 at 7-8). In making this

argument, Plaintiff cites several cases frommeofurisdictions, but does not cite any c
addressing Washington law.

Courts in New York, Kansas, Californi@eorgia, and Mississippi have found a d
to act with reasonable care in thentext of loan or debt collectio®ee Aguirre v. Well

ASe

Lity
5

Fargo Bank, N.A.No. CV 15-1816-GHK (MRWXx), 2015 WL 4065245 at **8-9 (C.D. dal.

July 2, 2015)Howard v. CitiMortgage, In¢.No. 1:13cv543-KS-MTP, 2014 WL 68025%0

at **9-10 (S.D. Miss. Dec. 2, 2014)purgeman v. Collins Financial Services, |rido. 08-
CV-1392 JLS (NLS), 2010VL 4817990 at **5-6 (S.D. Cal. Nov. 22, 2010phnson v
Citimortgage, Inc.351 F. Supp. 2d 1368, 1378-80 (N.D. Ga. 2004)prado Capital v.

Owens 227 F.R.D. 181, 187-90 (E.D. N.Y. 200bywe v. Surpas Res. Cor@53 F. Supp}

2d 1209, 1237 (D. Kan. 2003). While none lndse cases speak to Washington law, they

ORDER -7
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demonstrate there may be a cause of actiondgligence in the collection of debts. T
court is not convinced at this stage thglmgence claim lacks plausibility. However, tf
issue may be raised again a developed factual recoashd a thorough discussion
Washington law.

The statute of limitations in Washington forttolaims is thregears from the date ¢
injury. SeeRCW 4.16.080(2). The Complaint in thisatter was filen May 4, 2017, an
the Amended Complaint alleges Defendzaited her over 1,505 times between Noven

22,2011, and December 16, 2088 ECF No. 19 at 11128, 32)efendant argues Plaintiff

“pleads no facts to demonstrate that anglation actually occurred within the releve
statutory period.” (ECF No. 23 at 8). Thiggament carries no weight. Plaintiff alleges
relevant calls occurred withaperiod which includes dates withthe last three years. T}
fact some of the alleged injurious calls ni@ye occurred outside the statutory period @
not demonstrate an insufficient pleading drestvise require the claims to be dismiss
Through discovery, Defendant can establish hwamy calls took place within the statutg
period.

Insofar as some of the calls took place outtiédhree year statutory period, Plain
argues the statute of limitatis were tolled pursuant fgamerican Pipe & Construction Cq
v. Utah 414 U.S. 538 (1974). lsmerican Pipethe Supreme Court heldhere class actio
status has been denied solely because oféaitudemonstrate thtte class is so numero

that joinder of all members is impracticalillee commencement ofdloriginal class suit

tolls the running of the statute [of limitations] for all purported members of the clas
make timely motions to intervene after treudt has found the suit inappropriate for cl
action status.”Ifl. at 552-53) (internal quotation marks omitted). The Supreme Cour
held “the commencement of ask action suspends the apatile statute of limitations 4
to all asserted members oétblass who would have beentpes had the suit been permitt
to continue as a class actiond.(at 554). Additionally, tolling undeékmerican Pipapplies
where plaintiffs do not attempt to intervene father seek to filan entirely new actiorsee
Crown, Cork & Seal Co., Inc. v. Parket62 U.S. 345, 353-54 (1983).
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American Pipeapplies to “tolling within the fedal court system in federal questi
class actions.Clemens v. DaimlerChrysler Car®34 F.3d 1017, 1025ir. 2008). It
does not apply to state law claims unlessstiage has adopted cross-jurisdictional tolli
(Id.); Centaur Classic Convertible Arbitrageifd Ltd. v. Countrywide Financial Cor878
F. Supp. 2d 1009, 1015 (C.D. Cal. 2011). As the Ninth Circuit noted, “few states'’
adoptedAmerican Pipeo allow cross-jurisdictional tollingClemens534 F.3d at 1025.

No Washington state court has addressed whethesrican Pipeapplies unde
Washington state law. Nevertheless, Plairdrjues this court should find her state
claims were tolled b$nyder v. Ocwen Loan Servicing, LIN®D. 1:14-CV-8461 (N.D. Ill.)
Plaintiff argues Defendant was anotice of her claims because she alleges “the same
here, which give rise to doher TCPA and negligenceagins” as were alleged fBnyder
(ECF No. 27 at 6-7). She also asserts thetgalf limitations on her state law claim sho

DN

ng.

hav

Y

aw

fact:

hld

be tolled because “[a]llowing tolling on non-plsi@te law claims that arise from the sgme

set of facts aligns with the spirit and purpos@woferican Pipe€ (ECF No. 27 at 6).

Plaintiffs argument is not persuasive. Since Washington has not adopted
jurisdictional tolling, it would be inappropriate for this cotortdo so in the first instanc
The court finds Plaintiff's state lamegligence claim was not tolled by tBeydercase, ang
as stated above, any claims older than theaes from the date tii@omplaint was filed ar
barred.

V. Conclusion

For the foregoing reasons, the court findslff has standing for her TCPA clai
and an indefinite stgyending resolution of t®CA Internationatase is not warranted. Ti
court also finds Plaintiff haglausibly alleged a claim for gkgence at this stage of tf
proceedings. The state law claim is not tolled unieerican Pipeand injurious act:
occurring over three years before the filinglod Complaint are barred under the statut
limitations.

IT ISHEREBY ORDERED:

1. Defendant’s Motion to Dismiss or the Alternative to Stay the Case (E(
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No. 23) isDENIED as set forth herein.

2. Within 21 days after the entry of tHBrder, the parties shall submit a rep
with their proposed dates for trial and pratdeadlines. The couwill thereafter issue i
Scheduling Order.

IT 1ISSO ORDERED. The Clerk is hereby directéal enter this Order and furnis

copies to counsel.
Dated November 22, 2017.

] s/ Justin L. guackenbugtlll
SENIOR UNITED STATES DISTRICT JUDGE
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