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D

mmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 28, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CRYSTALF, No. 2:1#CV-00174JTR

Plaintiff, ORDER GRANTINGIN PART
PLAINTIFF'S MOTION FOR
V. SUMMARY JUDGMENT AND
REMANDING FORFURTHER
COMMISSIONER OF SOCIAL PROCEEDINGS

SECURITY,

Defendant. MOTION GRANTED in part
(ECF No. 14)

MOTION DENIED
(ECF No. 15)

Before the Courare crossnotions for summarjudgment. ECF Na 14,
15. Plaintiff, Crystal F, is represented by coung&hna Chris MadsenDefendant,
the Commissioner of Social Security, is representecblopsel David J. Burdett
The parties have consented to proceed before a magistrate f@geNo.6.
After reviewing the administrative record and the briefs submitted by both parti
the CourtGRANTSIn part Plaintiff's Motion for Summary Judgment, ECF No.
14, DENIES Defendant’s Motion for Summary Judgme&@F No. b, and
REMANDS for further proceedings consistent with this opinion.
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JURISDICTION

Plaintiff protectivelyfiled an application for Disability Insurance Benefits
(DIB) and Supplemental Securitydome (SSI) oMay 13, 2013alleging
disability beginningddecember 23, 2012Tr. 210211, 212217. The applications
were denied, both initially, and upon reconsideratién.159162 165169,
Administrative Law Judge (ALJVarie Palachulheld a hearing odanuary 21,
2016,and heard testimony from Plaintiffocatioral expert Daniel R. McKinney,
Sr., and medical expert, Nancy Winfrey, PhD. 64-99. The ALJ issued an
unfavorable decision dRebruary 10, 2016Tr. 37-57. The Appeals Council
denied Plaintiff's request for review of this decisionApril 7, 2017 Tr. 1-7.

The ALJ’s decision became the final decision of the Commissioner, which is
appealable to the district court pursuant to 42 U.S.C. § 405(g). Plaintiff filed th
action for judicial review on May 23, 2017. ECF3\d, 4.

STATEMENT OF FACTS

The facts othe case are set forth in the administrative hearing transcript,
ALJ’s decision, and the briefs of the parties. They are only briefly summarized
here.

Plaintiff was27 years old at thallegedonset date Tr. 210, 212 Plaintiff
graduated from Medical Lake High School in 2004, attending special educatior
classes since she was in kindergartén 240, 81 Plaintiff's reportedwork
history includes her employment as a courtesy clerk and a grocery bagge27.
Plaintiff testified she also worked as a garment sorfer94-98. Maintiff stated
she stopped working ddecember 23, 2012 due to her conditions. Tr. 240

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitidsdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995). The Court reviews the ALJ’s determinations of law de ng
deferring to a reasonable interpretation of the statifiedNatt v. Apfel201 F.3d
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1084, 1087 (9th Cir. 2000). Thedision of the ALJ may be reversed only if it is
not supjprted by substantial evidenceibit is based on legal errofTackett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 1999).

Substantial evidence is defined as being more than a mere scintilla, but |
than a preponderancéd. a 1098. Put another way, substantial evidence is such
relevant evidence as a reasonable mind might accept as adequate to support 4
conclusion.Richadson v. Perales402 U.S. 389, 401 (1971). If the evidence is
susceptible to more than one rational interpretation, the Court may not substitu
judgment for that of th&LJ. Tacketf 180 F.3d at 1091.

If substantial evidence supports the admiatste findings, or if conflicting
evidence supports a finding of either disability or{olsability, the ALJ’s
determination is conclusiveSprague v. Bowr812 F.2d 1226, 1229230 (9th Cir.
1987). Nevertheless, a decision supported by substantial evidence will be set
if the proper legal standards were not applied in weighing the evidence and m3
the decision.Brawner v. Secretary of Health and Human Servi889 F.2d 432,
433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a persadisabled. 20 C.F.R.8404.1520(a)
416.920(a)see Bowen v. Yuckeda82 U.S. 137, 14@2 (1987). In steps en
through four, the burden of proof rests upondlagmant to establish a prima facie
case of entitlement to disability benefitBacketf 180 F.3d at 10989. This
burden is met once the claimant establishes that physical or mental impairmen
prevent her from engaging in her previous occupationsC.2OR. &
404.1520(a)(4)416.920(a)(4). If the claimant cannot do her past relevant work|
the ALJ proceeds to step five, and the burden shifts to the Commissioner to sh
that (1) the claimant can make an adjustment to other work, and (2) specific jol
which the claimant can perform exist in the national econddaston v. Comm’r
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of Soc. Sec. Admi59 F.3d 1190, 11934 (9th Cir. 2004). If the claimant cannot
make an adjustment to other work in the national economy, a finding of “disabl
is made.20 C.F.R. 8 4041520(a)(4)(v) 416.920(a)(4)(v)

ADMINISTRATIVE DECISION

OnFebruary 10, 2018he ALJ issued a decision finding Plaintiff was not
disabled under the Social Security Adt.. 37-57.

At step one, the ALJ found that Plaintiff had not engaged in substantial
gainful activity sinceDecember 23, 2012Tr. 42.

At step two, the ALJ determined Plaintiff had the following severe
impairmentsiearning disorders; attention defibyperactive disorder (ADHD);
depression; anxiety; and alcohol dependefice43.

At step three, the ALJ found Plaintiff did not have an impairment or
combination of impairments that met or medically equaled the severity of one @
the listed impairmest Tr. 49-50.

At step four,the ALJ assessed Plaintiff's residual function capacity

(RFC)asfollows:
The . . .capacity to perforna full range of work at all exertional levels
but with the following nonexertionalimitations: She is able to
understand, remember, and carry out simple, routine, and repetitive
tasks. She is able to maintain attention and concentration on simple,
routine, and repetitive tasks for tviour intervals between regularly
scheduled breaksT'here should be no judgment or decision making and
no production rate of pace (defined as fast paced assembly line type
work). She is capable of only brief and superficial (defined as non
collaborative) interaction with the public, coworkers, and supery.
She cannot work around crowds (defined as more thhpedple in the
surrounding area) or where reading and writing is an essential function
of the job. She would need additional time to adjust to changes in the
work routine.

Tr. 50.
The ALJthenidentified Plaintiff's past relevant work aggarment sorter.
Tr. 55. The ALJ found that Plaintiff could perform this past relevant work as

ORDER- 4

D

-

d"



© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

actually and generally performed. Tr. 55.

In an alternative step five determinatjdine ALJ went on to finthere were
other jobs in the national economy that exist in significant numbers that Plaintif
could also perform. The ALJ considered PlaintiRSC and the testimony of the
vocatioral expert and found Plaintiff had the capacity to work as a housekeepin
cleaner or an inspector and hand packager. 6655

The ALJ concludedPlaintiff was not disabled within the meaning of the
Social Security Act at any time from the allegetset datelDecember 23, 2012
through the date of the ALJ’s decisiont. 56.

ISSUES

The question presented is whether substantial evidence supports the AL,
decision denying benefits, and, if so, whether that decision is based on proper
standards. Plaintiff contends the Ad¢rded by: (1)mproperly discrediting
Plaintiff's symptom claimsand(2) improperly considering and weighirige
opinion evidence. Additionally, Plaintiff contentl&at such errors areot
harmlessand that a remand for an immediate award of benetiteiproper
remedy.

DISCUSSION!
A. Plaintiffs Symptom Statements
An ALJ must engage in a twatep analysis when making a credibility

In Lucia v. S.E.C.138 S.Ct2044 (2018), the Supreme Court recently he
that ALJs of the Securities and Exchange Commission are “Officers of the Un
States” and thus subject to the Appointments Clause. To the bxteaapplies to

J’s
legal

d
ited

Social Security ALJs, the parties have forfeited the issue by failing to raise it in their

briefing. See Carmickle v. Comm’r of Soc. Sec. Adn»83 F.3d 1155, 1161 n.2
(9th Cir. 2008) (the Court will not consider matters on appeal that were
specifically addressed in an appellant’s openingfri

ORDER- 5

not




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

assessment of a claimant’s symptom testimdagrrison v. Colvin 759 F.3d 995,
1014 (9th Cir. 2014). First, the ALJ must determine whether there is objective
medical evidence of an underlying impairment that could reasonably be expect
to produce the symptoms allegdd. Second, absent a finding of malingerirgg t
ALJ must provide specific, clear, and convincing reasons for finding claimant’s
symptoms are not as severe as alleddd.The clear and convincing standard is
the most demanding in Social Security cadds.

The ALJ foundPlaintiff's medically determinable impairments could
reasonably be expected to cause the symptoms as alleged. Tr.51. However,
ALJ found Plaintiff's allegations as to the disabling effects of these symptoms t
be not fully credible. Tr. 51. The ALJ gave three reasons in support of this
finding: (1) Plaintiff's demeanor was inconsistent with her allegations; (2)
Plaintiff's activities of daily livingwereinconsistent with her allegations; and (3)
Plaintiff made multiple inconsistent statements.

The ALJ’s first reason, that Plaintiff’'s presentment at the hearing was
inconsistent with her alleged degree of limitatisnot specific, clear and
convincing The ALJfound Plaintiff to be “articulate, composehd [that she]
presents well,” Tr. 51, and that this was inconsistent with her allegations of
intellectual disability.

Plaintiff argues the ALJ engaged in the “sit and squirm” test, which has b
rejected by the Ninth Circuit. ECF No. 14 at 7, (cititgrminter v. Heckler765
F.2d 870, 872 (9th Cir. 1985) ticig Freeman v. Schweike81 F.2d 727, 731
(11th Cir. 1982) (admonishing an ALJ, who is not a medical expert, for
substituting his own judgment of Plaintiff's condition based on his presentment
the hearing for that of the medical and vocational experts)). Plaintiff argues thd
her mental impairments aveell documented by her treating and examining
doctorsand are consistent with her testimony. ECF No. 14 &hé& asserts that
the fact shelid not appear as limited as the ALJ would haxpected tsee at the
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hearing § not an acceptable basis for discrediting her testimbrgeman 681
F.2d at 731. Defendant failed to raise a challenge to Plaintiff's argui§east.
ECF No. 15 at 5.

The ALJ is not a medical expert acannot accurately judge a claimant’s
limitations by her observations of the claimant at the hearing alP@&eninter
765 F.2d at 872Further, the record is replete withe longitudinal records of
Plaintiff's mental limitations; records whi@dremore authoritative than theld’s
impression of Plaintiff's comportment after a single interacti®aerlr. 317, 322,
324, 33537, 343, 345, 383, 389, 395, 410, 443, 450, 454, 457, 484, 511, 529, ¢

The ALJ’s second reason for discrediting Plaintiff, thatrieported
activitiesof daily living belie helcomplaints of limitation, is not supported by
substantial evidencelr. 51, 52.

To support her findings, the ALJ relies amedical report created six years
before the alleged onset date, Tr. B33, Tr. 53, a Rockwood Clinic record of an
annual visit conducted nearly two years prior to the alleged onset date, ,Tan875
treatment recosifor counseling sessions that took place on September 11, 201
and October 8, 2012, two and three months before the onset date. -B8880
The ALJ juxaposed Plaintiff's reportediily activities from these=cordswith her
symptom stat@ments made aftehe onset datas if they were made
contemporaneously, creating the impression of inconsistency. The Ninth Circu
has held thamedical reportsvhich predate the allegethte of onset are of limited
relevance Carmickle v. Comm’r, Soc. Sec. AdnbB83F.3d 1155, 1165 (9th Cir.
2008). For the same reasor®aintiff's reports of daily activities these predated
reportsare of limited relevance because they dodesicribeher daily activities as
they stood ator afterthe date of onset. Tr. 3238, 34579.

The ALJ’s third reason for discrediting Plaintiff's symptom statements, thi
shemade inconsistent statements about her alcohol use and her use of public
transportationis not supported by substantial evidence.
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1. Alcohol Use

Plaintiff’'s statements wheplaced inchronological ordeare not
inconsistent

In September of 2012, Plaintiff reported to her counselor that lately she h
been drinkingd-5 shots of brandy once a day, and prior to that she was drinking
once a week “to relak.Tr. 386. In late January of 2013, Plaintiff reported she hg
not been drinking since December of 2012,she had been sober for the last
month. Tr. 353. Then, in early March of 2013, Plaintiff repotteivo separate
physicians that she had not beemking for two months. Tr. 333, 345. This
relates back to December 2012, the date Plaintiff reported she had quitgdrinkin
Tr. 353. InDecember of 2013, Dr. Gwinn repeda “recent relapse” in Plaintiff's
alcohol use, but is otherwise nonspecifitadetails. Tr. 443. Next, in mid
January of 2014, Plaintiff reporteshe has been sober for the month of January
2014, but that in November and December of 2013 she had been drinking up t
pint of brandy a day. Tr. 448. This is consistent with Dr. Gwinn’s report of a
relapse occurring in late 2013. Finally, at the hearing, occurring four years latg
Plaintiff reported having been sober since “maybe 2012, 2013.” Tr. 82.

In sum, the record supports the conclusion that Plaguitfdrinking at tle
end of 2012, was successfully sober until her relapse in late 2013, and then
maintained sobriety following that relapse through the date of the hearing. The
ALJ’s characterization of these reports as inconsissemit supported by the
record.

2. Public Transportation

The ALJfound Plaintiff's statements regarding her use of public
transportation to be inconsistent, citiniylarch 7, 2013 evaluation with Dr.
Mabee wherein Plaintiffreported that sh&elies on the bus or others for
transportatiori. Tr. 335. The ALXompares this ta Rockwood repodated
January 20, 2014, Tr. 446, wherein Plaintiff came with her mother for completig
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of paratransit forms saying she has never ridden the bus and believed she wot
get lost if she tried due to difficulty with mentation, getting easily confused, and
difficulty managing transit. Tr. 52. When asked at the hearing, Plaintiff stated
can take the bus okay, but” and appears to be cut off by the ALJ before complé
of her thought. Tr. 87. The ALAén asked if that was the primary way she got
around, to which she said, “Yeah, afidefore she was cut off again. Tr. 87.
Otherthan the bus, Plaintiff reporteédat her parents drive her around. Tr. 87.

Plaintiff’'s statement thtashe“can takehebus okay,"is not inconsistent
with taking paratransitWithout furtherinformation,ndatherthe ALJ, northe
Court can conjecturas to what takigthebus “okay”meansin terms of
Plaintiff’'s capacityto understand routesake directions,and scledulehertrips. In
theabsencef moreinformation,this reason is ot supporté by substantial
evidence.

In sum, the three reasons provided by the ALJ fail to meet the legal stanc
or are not supported Ispbstantial evidence as necessary to rej@ttHf’'s
symptom statementdVhere an ALJ improperly rejects the claimant’s testimony
regarding her limitations, and the claimant would be disabled if her testimony W
credited, the Court will not remand solely to allow the ALJ to make specific
findingsregarding that testimonyarney v. Sec. of Health and Human Seryices
859 F.2d 1396, 1401 (9th Cir. 1988).

B. Opinion Evidence

Plaintiff argues that the ALJ erred in her treatment of the medical opinion
in the record.

In weighing medical source opinions, the ALJ should distinguish betweer

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3) nonexamingmphysicians who neither treat nor examine the claimant.
Lester 81 F.3d at 830The ALJ should give more weight to the opinion of a
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treating physician than to the opinion of an examining physictan.v. Astrue
495 F.3d 625, 631 (9th Cir. 2007). Lwise, the ALJ should give more weight to
the opinion of an examining physician than to the opinion of a nonexamining
physician. Id.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only foreat and convincing” reasons.
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 1991). When a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejecting the opinldurray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983). Likewise, when an examining
physician’s opinion is not contradicted by another physician, the ALJ may rejeg
the opinion only for “clear and convincing” reasons, and when an examining
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reason$séster 81 F.3d at 8331.

The specific and legitimate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making findingligallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989). The ALJ is required to do more than offer his
conclusions, he “must set forth his own interpretations and explain why they,
rather than the doctors’ opinions, are correé&irhbrey v. Bower849 F.2d 418,
421-22 (9th Cir. 1988).

The opinion of anonexamining physician cannot byitself constitute
substantial evidendéat justifies theejection ofthe opinion ofeitheran
examining physician aatreating physi@an. Lester 81 F.3d &4831. However,in
somecasesan ALJ’s rejection ofan examining physician’s opinion in favof a
nonexaminingnontreatirg physician’s opinion vili beupheld ifthe ALJ gives
specific,legitimatereasonsupported bysubstantial record evidencHl., see
also Magallanes 881 F.2d a 751-55 (ALJ's
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decision to rejeabpinion of treating physician supported where thereamas
abundance of evidence to supportAte)’s decision, there were contrary reports
from examining physicians, and the claimant’s testimony also conflicted with th
treating physician’s opinion).

1. Douglas Gwinn, M.D.

The ALJ gave little weight tthe opinion of Plaintiff’streating physician,
Douglas GwinnM.D., expressed in his December 2014 Mental Residual
Functional Capacity Assessment. Tr. 48 The ALJ gave two reasons for
rejecting this opinion: (1) that his diagnoses were not supported by the evidend
and (2) that he made internally inconsistent statements in his reports.

Dr. Gwinn’s opinion was contradicted at the hearing by medical expert,
Nancy Winfrey, Ph.D. Therefore, the ALJ wady required to provide specific
and lgjitimate reasons for rejecting his opinidBayliss 427 F.3d at 1216.

The ALJ’s first reasonthat Dr.Gwinn’s diagnoses arn@consistent with the
evidencejs not specificand legitimate. The ALJ foundthat “Dr. Gwinn assessed
multiple diagnoses that ampletelyunsipportel by DSM criteria, including
borderlinepersonalitydisorderand bipolar.” Tr. 54. In support othis
conclusionthe ALJ points to Dr.Winfrey’s testimonyand appears to adopr.
Winfrey’s reasons as hemn. Without more this doe not meet thepecific and
legitimatestandard.Dr. Winfrey’s reasons comprigeeropinion,theydo not
stand apart as individual reasonstfoe ALJto also reject DrGwinn’s opinion
without pointingto otherfacts orevidencein therecord. SeeMagallanesv.
Bowen 881F.2d 747, 751 (9th Cir.1989) (the specific and legitimatestandard
can bemet bythe ALJ setting out @eailed and thorough summawf thefacts
and conflicting clinical evidencstating heinterpretation thereofnd making
findings); Embreyv. Bowen 849 F.2d 418421-22 (9th Cir.1988) (the ALJ is
required to do moréhan offerherconclusionsshe*must set forth [her]
interpretations and explain wiiyey, ratherthan thedoctors’,are correct.”).
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The ALJ’s second reasothat Dr.Gwinn’s opinionis internally
inconsistentdoes notned the specific and legitimatestandard. The ALJ points
to Dr. Gwinn’s diagnosis oflevelopmentadelaywhich he characterized as
“mild” in Januaryof 2014, Tr. 444, as being inconsistent whthis othemrecords.
However the AL Jfails to point toanyof Dr. Gwinn’s recordsd support her
finding. An ALJ’'s bareconclusion,without specificfads or evidence does not
meet thespecificand legitimatestandard.SeeMagallanes 881 F.2d at 751;
Embrey 849 F.2d at421-22.

The ALJ’s two reasons farejectionof Dr. Gwinn’s opinion do not meet
thespecificand legitimatestandard. An ALJ’s failureto properlyaddressthe
opinion ofatreatng physician is cleaerror, requiring remandGarrison, 759
F.3d at 1019.

2. Other Roviders

Plaintiff also alleges that the ALJ erred in her treatment of the opinions of
Scott Mabee, Ph.D., Craig Lammers, Ph.D., Brian Campbell, Ph.D., John F.

McRae, Ph.D., and Jennifer VanWey, Psy.D. As this case is being remanded {

readdres®laintiff's testimony and the opinion of Dr. Gwinn, the ALJ is directed
readdress all the medical evidence in the record.

3. Dr. Winfrey

The Court notes that Dr. Winfrey testified at the hearing that Plaintiff met
the Listings. Tr. 7576 (after findirg the Paragraph A criterizvere metDr.
Winfrey testified thaPlaintiff meets the Paragraph C criteria under 12.04 and
12.06 “I think she equals the Listing”Neither party raised this issue in their
briefing and the Court is constrained against raisisgatspate. See @rmickle
533 F.3dat 1161 n.2 (the Court will not consider matters on appeal that were ng
specifically addressed in an appellant’s opening bridfwever, the Court directs
the ALJ to reconsider Dr. Winfrey’s testimony on remand, specificagigrding
whether or not Plaintiff meets a listing at step three.
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REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district cotAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989). An immediate award of benefits is appropri
where “no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly developéatyiey v. Secretary of Health
& Human Sevs,, 859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cause
by remand would be “unduly burdensomé&gtrry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990).See also Garrison v. Colviid59 F.3d 995, 1021 (9th Cir. 2014)
(noting that a district court may abuse its discretion not to remand for benefits
when all of these conditions are met). This policy is based on the “need to
expedite disability claims.’'Varney 859 F.2d at 1401Wherethere are
outstanding issues that must be resolved before a determination can be made,
Is not clear from the record that the ALJ would be required to find a claimant
disabled if all the evidence were properly evaluated, remand is approjese.
Benecke v. Barnhar879 F.3d 587, 5986 (9th Cir. 2004)Harman v. Apfel211
F.3d 1172, 11780 (9th Cir.2000).

In this caselt is notclear from the record that the ALJ would be required tc
find Plaintiff disabled if all the evidence were properly evaluat@tkerefore, on
remand, the ALJ shall make a new credibility determination, shall readdress th
medical opinion evidence, and shall readdress Dr. Winfrey’s testimony.

CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendant Motion for SummaryJudgment ECF No. 15,isDENIED.

2. Plaintiffs Motion for Summary JudgmerECF No. 14, is
GRANTED in part, and the matter iIREMANDED to the Commissioner for
further proceedings consistent with this opinion.

3.  Application for attorney fees may be filed by separate motion.
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The District Court Executive is directed to file this Order and provide a cq
to counsel for Plaintiff and Defendanfudgment shall be entered for Plaintiff
and the file shall bELOSED.

DATED September 25, 2018.

JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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