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h Foundation v. CHS/Community Health Systems Inc et al

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON|

Jul 09, 2019
UNITED STATES DISTRICT COURT  ccunr weavor, cuex
EASTERN DISTRICT OF WASHINGTON

EMPIRE HEALTH FOUNDATION, a| No. 2:17-cv-00209-SMJ
Washington nonprofit corporation,
ORDER GRANTING PLAINTIFF'S
Plaintiff, MOTION FOR PARTIAL
SUMMARY JUDGMENT ON

V. DEFENSES AND AFFIRMATIVE
DEFENSES

CHS/COMMUNITY HEALTH
SYSTEMS INC., a Delaware
corporation; SPOKANE
WASHINGTON HOSPITAL
COMPANY LLC, a Delaware limited
liability company; and SPOKANE
VALLEY WASHINGTON HOSPITAL
COMPANY LLC, a Delaware limited
liability company,

Defendants.

Plaintiff Empire Health FoundationasiDefendants CHSOmmunity Health
Systems Inc., Spokane Washington HapCompany LLC,and Spokane Vallg
Washington Hospital Company LLC (colleatly “CHS”) for breach of contrac
alleging it failed to fulfill the charitycare commitmentst made in its 2003
acquisition of two Spokane area hospitdlCF No. 1. Beforghe Court is thg
Foundation’s Motion for Partial Summanydhment Dismissing CHS’s Affirmativ

Defenses, ECF No. 99. Th@®undation seeks partial sunmpgudgment that CH:
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lacks evidence required farove all elements of laels, waiver, and equitab
estoppel, as well as contributory kaand failure to mitigate damagdsl. CHS

opposes the motion, arguing sufficient fasupport its defensemd affirmative

defenses. ECF No. 13After reviewing the record and relevant legathorities, the

Court grants the motion becauso genuine dispute exisis to any material fa
and, as a matter ofia the Foundation is entitléd the ruling it seeks.
BACKGROUND
This case is schedulddr a bench trial on Bgust 12, 2019. ECF No. 19
The underlying facts are settio in the Court’'s Februarg7, 2019 Order Ruling g
Cross-Motions for Summary Judgment, ER®. 82, and will nobe repeated her

Two Certificates of Need, issued liye Washington StatDepartment @

v
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Health in 2008, provide, “[Each hospitaljill use reasonable efforts to provide

charity care in an amountmparable to or exceedingetlaverage amount of char
care provided by hospitals in the Easté&/ashington Region. . . . [Each hospil
will maintain records documenting the anmt of charity care it provides a
demonstrating its complianedéth its charity care police” ECF No. 61-1 at 2; EG
No. 61-2 at 2.

The Court previously ruled this charity care conditioen$orceable unde

the parties’ 2007 Asset Purd@mAgreement. ECF No22, 36, 50, 82. Regardir

er

19

records, the contract provides that “[floperiod of at least ten (10) years following
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the Closing Date, Buyers will provide the &d of Trustees with an annual rep
of their compliance with this [provisn setting forth charity care requirement;
ECF No. 100-10 at 3; ECF No. 136-1 aR&garding waiver, the contract provic
that “[tlhe waiver by anyparty of a breach or vidi@n of any provision of thi

Agreement shall not operates, or be construed tomstitute, a waiver of arn

subsequent breach of the same or anyrgitwision hereof.’ECF No. 100-9 at 3;

ECF No. 136-1 at 5.

ort

5].”

les

UJ

y

CHS regularly reported the hospitals’acity care levels to their respective

boards of trustees. ECF No. 136-3 at 5-8FEND. 137 at 2. Those figures appes
in financial reports to the boards tlustees concerning many aspects of

hospitals’ operations. ECF No. 136-3 atGHS discussed those figures, and

compliance with its charitgare obligations, at the boamfstrustees’ meetings. EC

No. 136-3 at 7; EE No. 137 at 2.
But the boards of truste@gere “never given the tiathat showed what tf
regional average of charitare was in the Eastern ¥fangton region,” even thoug

CHS “did look at that data.” ECF No. 13&810. Thus, CHS didot disclose to th

red

the

its

F

e

e

boards of trustees how the hospitals’ chaciye levels compared to the regignal

averageSee idat 10-12see alsd&ECF No. 100-2 at 4; ECNo. 100-3 at 4-5. “Th
emphasis in the discussion was on theaeakle efforts throughout the process

on the regional average€£CF No. 136-3 at 12. How ¢hhospitals’ charity caf
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JUDGMENT ON DEFENSE&ND AFFIRMATIVE DEFENSES- 3

e

not

e




10

11

12

13

14

15

16

17

18

19

20

levels compared to the regional averags wablicly available on an official stdte

government websit&eeECF No. 105-12 at 3—4; ECF Nb05-13 at 15; ECF No.

138 at 3; ECF No. 150 at 4.

The Foundation’s executives met WiiiHS’s executives regularly in hopes

of forming community partnerships to “covest in initiatives to try to . . . addre
homeless or high utilizers.” BECNo. 136-2 at 6These meetings were unsuccess
and no community pterships formedid. at 6—8. During these meetings,
Foundation never expressedicern over whether CHS whsfilling its charity care
obligations.SeeECF No. 106 at 2; ECF No. 136-2 at 12.

In November 2016, a guest lecturbor a graduateclass on healt
administration performed a “rough initial @gsis” of the hospitals’ charity ca
levels. ECF No. 136-2 at 1When he shared the numbevigh the Foundation,
soon engaged legal counsetiarbtained “a more in-dep#xpert analysis” becau
it was “extremely disappointeditiv the charity care levelsld.

The Foundation did not analyze the pitas’ charity cae levels earlie

Ss
sful,

the

~—+

2
@

I

because it understood GHhad an obligation to reporttioe boards of trustees, and

the boards of trustees never notified Hoeindation of any issues with the hospit
charity care leveldd. at 11-12. Ultimately, thedtindation did not scrutinize ti
hospitals’ charity care levelstil it engagedegal counselld. at 13-15. Yet, th

Foundation claims it has aficiary duty to enforce CHS&harity care obligation

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
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on behalf of the Spokanemounity. ECF No. 105-5 at 15.

The Foundation filed this action on Jukf 2017, claiming breach of contrs
and breach of the implied duty of good faitiddair dealing. ECINo. 1. On Octobe
11, 2017, the Court denied CHS’s motiondiemiss the Foundation’s claims tl
are “based on CHS'’s alleged failure goovide the required minimum level
charity-care.” ECF No. 22 at 15. The Codetlared “[tjhose claims survive” whi
dismissing otherdd. The Court also ruled “[tlhe Foundation’s claims are not t
barred” under the applicableasiite of limitations, at leddo the extent they a
“based upon conduct occurring withthe limitations period.Id. at 14. On Februatf
27, 2019, the Court determined that, if fheundation were to prevail at trial,
“may not recover under a traditional damages theory” but “may obtain equ
monetary relief.” ECF No. 82 at 14, 17.

CHS asserts the affirmae defenses of lachesvaiver, and equitab
estoppel, and the defenses of contributonjt &and failure to ntigate damages. EQ
No. 38 at 10-11; ECF No. 87 at 2-3.

CHS argues it has “demonstratgdofound prejudice caused by [t

Foundation]'s nearly ten-year delay innging this action.”"ECF No. 138 at 4-5%

CHS claims the Foundation’s inaction led itoelieve it was in ampliance with itg
charity care obligationdd. at 5. CHS notes the Foundation did not complain g

the hospitals’ charity care levels urditer it announced it was selling thelsh. CHS

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
JUDGMENT ON DEFENSE&ND AFFIRMATIVE DEFENSES-5
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claims the Foundation’s inactialenied it any opportunity to address concerns|over

the hospitals’ charity care levels.

Had the Foundation complained abdhbé hospitals’ charity care levels
earlier, CHS would have kan the complaint seriously, escalated the issue to
corporate leadership, and irtigated the complaint at@cal level. ECF No. 106 at
2; ECF No. 107 at 2; ECF N@08 at 2. Deaconess MediCanter’s Chief Executive
Officer “would have . . . teen any appropriate actionlifmving that investigation.|
ECF No. 106 at 2. Valley Hpital and Medical Center€hief Exective Officer
“would have wanted to sctale a meeting wittithe Foundation] to discuss [its]
concerns in detail and ttave an open and hateonversation about what Valley
could do to improve.” ECF No. 108 at 2nd& “[bJased on the results of that
investigation, [the Vice Risident of Revenue Cyclerfboth hospitals] would have
taken appropriate #on to respond to the compid” ECF No. 107 at 2.
Further, CHS argues “[¢hFoundation]'s delay has prejudiced [its] ability to
defend against this lawsulit. Three potential withesses temger work for CHS of

any related entitie£CF No. 105 at 1.
LEGAL STANDARD

A party is entitled to summary judgmt where the docuemtary evidence

produced by the parties patsonly one conclusiorAnderson v. Liberty Lobb

=

Inc., 477 U.S. 242, 250 (1986). &Court must grant sunary judgment if “the

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
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movant shows that there is no genuine dspistto any material fact and the movant

Is entitled to judgment as a matter of law.” Fed. R. €i56(a). “A material issye

of fact is one that affects the outcometad litigation and requires a trial to reso

the parties’ differing visions of the truth.SEC v. Seaboard Cor®77 F.2d 1301,

1306 (9th Cir. 1982).

lve

The moving party has theliial burden of showing no reasonable trier of tact

could find other than for the moving par@elotex Corp. v. Catretd77 U.S. 317,

325 (1986). Once the moving party meetshiigden, the nonmoving party must

point to specific facts establishing a genuntispute of material fact for trial.

Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586-87 (1986).

“[A] mere ‘scintilla’ of evidence W be insufficient to defeat a properly

supported motion for summary judgmentstgad, the nonmoving party must

introduce some ‘significanprobative evidence tendingp support th[at party’

case].” Fazio v. City & County of San Francisch25 F.3d 1328, 1331 (9th Cir.

1997) (quotingAnderson 477 U.S. at 249, 252). If the nonmoving party fail§ to

make such a showing for any of the elemestential to its case as to which it wquld

have the burden of proof at trial,etfCourt should grant hsummary judgment

motion.Celotex 477 U.Sat 322.

The Court must view the facts awdaw inferences irthe manner most

favorable to the nonmoving partynderson 477 U.S. at 255Chaffin v. Uniteg

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
JUDGMENT ON DEFENSE&ND AFFIRMATIVE DEFENSES- 7
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States 176 F.3d 1208, 1213 (9th Cir. 1999And, the Court “must not gra

summary judgment based oits] determination that @ set of facts is mofe

believable than anothemelson v. City of Davi$71 F.3d 924, 929 (9th Cir. 200
DISCUSSION

The Foundation seeks partial summargigment on CHS’s defenses &

affirmative defenses, namebaches, waiver, and equiie estoppel, as well i

contributory fault and failureo mitigate damages. The Cbaddresses each in tu

A. Affirmative defense of laches

“Laches consists of twelements: (1) inexcusable delay and (2) prejudic

the other party from such delayAuto. United Trades Org. v. Stat86 P.3d 3771
379 (Wash. 2012) (quotingtate ex rel. Citizens Against Tolls v. Murp&§ P.30
375, 383 (Wash. 2004)). dches is an é¢paordinary defense . . . .Glob.
Neighborhood v. Respect Wash34 P.3d 1024, 1040 (Wash. Ct. App. 20
“Absent unusual circumstancéle doctrine of laches should not be invoked to
an action short of the appdible statute of limitation.fd. “Furthermore, the defen
of laches is improperly invoked when bothtps are equally dault in creating thg
delay.”Brost v. L.A.N.D., In¢.680 P.2d 453, 457 (Wad@t. App. 1984).

“But the main component of the doctims not so mucthe period of dela
in bringing the action, but the rdsng prejudice and damage to otherGlark Cty.

Pub. Util. Dist. No. 1 v. Wilkinsg®91 P.2d 1161, 1166 (Wash. 2000). “The bui

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
JUDGMENT ON DEFENSE&ND AFFIRMATIVE DEFENSES- 8
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is on the defendant to show gther and to what extent he or she has been preju

by the delay.’ld. at 1167. “To constitutaches there must notlgrbe a delay in th

diced

D

assertion of a claim but also some chaafjeondition must have occurred which

would make it inequitable to enforce itNewport Yacht Basi Ass'n of Conda.

Owners v. Supreme Nw., In277 P.3d 18, 30-31 (Wash. Ct. App. 2012) (qug
Waldrip v. Olynpia Oyster Cq.244 P.2d 273, 278 (Wash. 1952)).

CHS cannot meet its burden of proof aratfirmative defense of laches. Fil
the Foundation’s delay in filing this actias not inexcusable. Its claims allegi
CHS failed to fulfill its charity car@bligations from 2011 t@017 are within th

statute of limitations. Both parties are equallyfault in creatig the delay becaus

while the Foundation did not ascertain hde hospitals’ charity care leve

compared to the regional average, CHS didonot present that comparison to
boards of trustees, and the boards oftées never notified the Foundation of §
issues with the hospitals’ charity care levés this record, it appears the dela
not inconsistent with thedtindation’s fiduciary duty to enforce CHS'’s charity ¢
obligations on behalf of the Spokane community.

Second, CHS hasffered no tangible prejudicegiteable to the delay. Wh
CHS claims the Foundation’s inaction led itoelieve it was in ampliance with itg
charity care obligations, it points to no esite establishing it actually held t

belief, let alone evidence linking that bé&lte such inaction. At most, CHS c

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
JUDGMENT ON DEFENSE&ND AFFIRMATIVE DEFENSES-9
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establish that, had the Foundation complaadealit the hospitals’ charity care lev,
earlier, it would have investigated themplaint and taketappropriate action,
depending on the results ofcsuinvestigation. Notablgbsent from CHS’s eviden
Is any indication that it would have aatly provided more charity care to t
Spokane community. Additionally, losingimesses is a commarccurrence thg
the statute of limitations already conteatpk in establishing standard legisla
limits on the right to maintain an actidéven so, CHS prestmnno evidence of ho
the witnesses it lost miglmave aided its defse. For all these reasons, CHS
failed to show a change obnditions rendering it inequitable to enforce its cha
care obligations.

Overall, the circumstances of thisise are not unusual, even though

available equitable remedyould be. Thus, the statut# limitations, not laches

marks the appropriate limitatis period. Accordingly, CH's affirmative defense @
laches fails as a matter of law.
B.  Affirmative defense of waiver

“A waiver is the intentional andoluntary relinquishment of a known rig

or such conduct as warranas inference of the relquishment of such right

Schroeder v. Excets Mgmt. Grp., LLC 297 P.3d 677, 683 (Wash. 2013) (quoti

Bowman v. Webste269 P.2d 960, 961 (Wash934)). “To constitute implie

waiver, there must exist unagacal acts or conduct evideing an intent to waive;

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
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waiver will not be inferred from doubtful ambiguous factors. The intention
relinquish the right or advantage mustgreved, and the burden is on the px
claiming waiver.”224 Westlake, LLC ¥ngstrom Props., LL(281 P.3d 693, 70

(Wash. Ct. App. 2012) (quotinipnes v. Besb50 P.2d 1, 6 (Wash. 1998)). “Wh¢

there is ‘no evidenc&hatever’ that a party had knowleslgf the facts of a violatign

until after litigation began, there is no waiveld: (quotingRoss v. Harding391
P.2d 526 (Wash. 1964)).

CHS cannot meet its burden of proofitmaffirmative defense of waiver.
was not until seven monthsfbee the Foundation filed & action that it learne
how the hospitals’ charity care levels congzhto the regional avage. There is n
evidence whatexr that the Foundation acquiresdch knowledge sooner. Up
acquiring such knowledge, the Foundatswon engaged legabunsel, obtaine
expert analysis of the hospitals’ charitare levels, and completed all st
preceding its filing of this action.

The Foundation’s acts and conduct dé mmaequivocally evidence an inte

to waive its claims allegin@HS failed to fulfill its charity care obligations frgm

2011 to 2017. While the Foundaii may have forfeitedng earlier claims outsid

to
Arty

2

1%

re

d

0]

d

PpS

nt

e

the statute of limitations, the contract pa®s that waiving one breach or violation

does not waive any sulzgeent breach or violation ofélrsame character. Therefq

as to the Foundation’s claims within the statute of limitations, CHS has

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
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neither an intentionalra voluntary relinquishment of a known right, nor conduct

warranting an inference of the relinquishmef such right. Accordingly, CHS
affirmative defense of waivdails as a matter of law.
C. Affirmative defenseof equitable estoppel

“The elements of equitable estoppeat:gil) a party’s admission, statemen

act inconsistent with its latelaim; (2) action by anothgarty in reliance on the

first party’s act, statement or admissi@and (3) injury that would result to the

t or

relying party from allowing the first party toontradict or repudiate the prior act,

statement or admissionri re Estate of Hambleto®35 P.3d 398, 414 (Wash. 2014)

(quotingKramarevcky v. Dep’'t oboc. & Health Servs863 P.2d 535, 538 (Wash.

1993)). “Equitable estoppel is not favorehd the party asserting estoppel must

prove each of its elements by cleawgent, and conviimeg evidence.’Robinson v

City of Seattle830 P.2d 318, 345 (Wash. 1992).

“[lt is an essential element of aquitable estoppel claim that the pa3

\rty

asserting estoppel show that the othedmduct induced him to believe in the

existence of the state of facts dadct thereon to his prejudic&brenson v. Pyea
146 P.3d 1172, 1180 (Wash. 2006). “In ordecrate an estoppet is necessar
that the party claiming to have been inflaed by the conduct or declarations

another was either destitutd knowledge of the truéacts or without means ¢

acquiring such facts.Pub. Util. Dist. No. 1 of Lewi Cty. v. WashPub. Powef

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
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Supply Sys.705 P.2d 1195, 1205 (Wash. 1985M]¢re silence or acquiescen

will not operate to work an estoppel whéhe other party has constructive notic
public records which disclose the true fachéefivport Yacht277 P.3d at 32 (quotir

Waldrip, 244 P.2d at 277). “Where the partes/e equal meard knowledge ther

can be no estoppel in favor of eitheld. (quoting Waldrip, 244 P.2d at 278).

“[W]here the representatioradlegedly relied upon are meis of law, rather tha
fact, equitable estoppelill not be applied.Lauer v. Pierce Counf)267 P.3d 988
994 (Wash. 2011) (quotingep’t of Ecology v. Theodoratu857 P.2d 1241, 124
(Wash. 1998)).

CHS cannot meet its burden of praof its affirmative defense of equital
estoppel. CHS was neithéestitute of knowledge reghing the true facts ng
lacking means of discovering them. On tentrary, CHS admits it looked at t
regional average. With that informatid@HS could readily compare the hospit:
charity care levels to the regional averaghus, CHS had (at least) construc
notice of public records disclosing the triaets—the same records it faults
Foundation for failing to check.

While CHS argues it took the Foundatiosilence as an indication that it w

ce

g

D

n

19

o

e

he

S
Live

the

as

in compliance with its charity care obligans, it could not reasonably rely upon

such silence for the proposition it claimsisEi as explainedove, CHS’s means ¢

discovering the true facts were (at le&sfyal to the Foundain’s. Second, whethg
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a given set of facts complies with a debégaset of contractualr legal requirement
is a matter of law, rathéhan fact. Thus, CHS hdailed to show the Foundatic
induced it to believe in the existence aftate of facts and to act thereon tc
prejudice. Accordingly, CHS affirmative defensef equitable estoppel fails as
matter of law.
D. Defenses of contributory faul and failure to mitigate damages
The Foundation argues the contributéayit defense does happly in this
breach-of-contract cas&eeECF No. 99 at 16. CHS dsenot respond to th
argument.SeeECF No. 135 at 21. The Courtrags with the Foundation a
dismisses CHS'’s defensécontributory fault.

The Foundation also arguthe failure-to-mitigate-saages defense is infir

as applied hereSeeECF No. 99 at 15-16. CHS caures this defense “is not

squarely applicable,” givete Court’s prior ruling that, if the Foundation werg
prevail at trial, it may natecover under a traditional miages theory but may obtz
equitable monetary reliefECF No. 135 at 21. Newbeless, CHS argues t

Foundation’s “inaction,” “delay,” and “failur® monitor” should inform the Court
analysis in fashioning an equitable remedy, if ddyThe Court agrees with CH
and grants it leave to develop somethianalogous to the failure-to-mitiga

damages defense. However, because it does roticadly apply here, the Col

dismisses CHS'’s defise of failure to mitigate damages.

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
JUDGMENT ON DEFENSE&ND AFFIRMATIVE DEFENSES- 14
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Viewing all evidence and drawing akasonable inferences in the man

most favorable to CHS, neasonable trier of fact callfind in its favor on it$

defenses and affirmative defes. On the contrary, a reaable trier of fact coul

ner

D

0

only find that CHS lacks evidence requiredtove all elements of laches, waiver,

and equitable estoppel, as well as contributault and failuréo mitigate damage
Therefore, the Foundation has met itsiahiburden in support of partial summa

judgment. By contrast, CH8as failed to point to ggific facts establishing

genuine dispute of material fact for triah its defenses araffirmative defenses.

CHS has failed to introduce the significgmbbative evidence geired to defeg
partial summary judgment. And, to thetemt CHS has identified genuine fact
disputes, they are not material because tleegiot alter the outene of its defense

and affirmatie defenses.

In sum, no genuine dispute exists asnyg material fact and, as a matter

law, the Foundation is entitled tbe ruling it seeks. Becae the Court grants tt
motion, it does not reach tiparties’ remaining arguments.
Accordingly,IT IS HEREBY ORDERED::
1. Plaintiff Empire Health Foundi@an’s Motion for Partial Summar
Judgment Dismissing CHS’s Affirmative Defense§F No. 99 is
GRANTED.

2. Defendants CHS/Community H#a Systems Inc., Spokal

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
JUDGMENT ON DEFENSE&ND AFFIRMATIVE DEFENSES- 15
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Washington Hospital Company LL@nd Spokane Valley Washingt
Hospital Company LLC’s to-be-adjudited defenses and affirmat
defenses are dismissed as follows:

A. Defendants’ affirmative defense of lach&CF No. 38 at 11
110 ECF No. 87 at 3 {1 8 is DISMISSED WITH
PREJUDICE.

B. Defendants’ affirmatig defense of waiveECF No. 38 at 11
18 ECF No. 87 at 2 { 6 is DISMISSED WITH
PREJUDICE.

C. Defendants’ affirmative defse of equitable estopp&CF No.
38 at 11 1 9ECF No. 87 at 2-3 | 7/is DISMISSED WITH
PREJUDICE.

D. Defendants’ defenses of comutory fault and failure t
mitigate damage£CF No. 38 at 10-11 |1 6=7ECF No. 87
at 2 11 4-5 areDISMISSED WITH PREJUDICE . However,
Defendants may elicit evidencef what they describe 4

Plaintiff's “inaction,

No. 135 at 21, and the Courtilevaluate such evidence |

fashioning an equitable remedy, if any.

3. Defendants’ Motion for Summarjudgment Based on Lach&sCF

ORDER GRANTING PLAINTIFF'S MO'ION FOR PARTIAL SUMMARY
JUDGMENT ON DEFENSE&ND AFFIRMATIVE DEFENSES- 16
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No. 104 isDENIED AS MOOT.
IT IS SO ORDERED. The Clerk’s Office is direetd to enter this Order al
provide copies to all counsel.

DATED this 9tr_1 day of July 2019.

( ) l'ﬂlﬁl_ﬁ_t l [
_\pasin i
SALVADOR MENDEZA, JR.
United States District3udge
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