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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Dec 21, 2017

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JADE WILCOX on behalf of herself

and all others similarly situation NO: 2:17-CV-275RMP
Plaintiff, ORDERDENYING DEFENDANTS’
MOTION TO DISMISS FOR
V. FAILURE TO STATE A CLAIM

JAMES CRAIG SWAPP,
individually; and SWAPP LAW,
PLLC, doing business as Craig
Swapp and Associates,

Defendang.

BEFORE THE COURTSs Defendants’ Motion to Dismiss Class Action
Complaint for failureto state a claim upon which relief may be grante@F No.
15. A hearing took place on December 20, 2017. Robert Barton and Thomas
Jarrardappeared on behalf of Plaintiff Jade Wilcdarbara Duffy and Ryan
McBride appeared on behalf of Defendants James Swapp anppSaapPLLC
(collectively, “Defendants”). Th€ourt has reviewed the pleadings, heard the

parties’ arguments, and is fully informed.
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BACKGROUND

Plaintiff Jade Wilcox brought thigutativeclass action lawsuit against
Defendants alleging that Defendants violated the Driver’s Privacy Protection Ag
(DPPA), 18 U.S.C. 88 2724725 by purchasing accident reports from the
Washington State Patrol (“WSP”) and using the information in the accident rep
to solicit legal business. ECF No. 1.

The DPPA protects the “disclosure of personal information gwedan the
records of state motor vehicle departments (DMMggatacich v. Spearsl33
S.Ct. 2191, 2195 (2013)'he DPPAaccomplishes this goal wggulatingthe
“[s]tates’ ability to disclose a driver’s personal information without the driver’'s
consent’ Reno v. Condqrb28 U.S. 141, 144 (2000). The DPPA makes it
“unlawful for any person knowingly to obtain or disclose personal information,
from a motor vehicle record,” for a use not encompassed by one of the enumel
exceptions. 18 U.S.C. § 2722(a). Any person who “knowingly obtains, disclos
or uses personal information, from a motor vehicle record, for a purpose not
permitted under this chapter shall be liable to the individual to whom the
information pertains.” 18 U.S.C. § 272)(a

The DPPA %ets forth the three elements giving rise to liabilig, that a
defendant (1) knowingly obtained, disclosedused personal information, (2)
from a motor vehicle record, (3) for a purpose not permittéthivard v. Criminal

Info. Servs., In¢.654 F3d 887, 8901 (9th Cir. 2011) (quotinfhomas v. George,
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Hartz, Lundeen, Fulmer, Johnstone, King and Stevens, 325 F.3d 1107, 1111
(11th Cir. 2008)).The burden of proving these elements is on the plairdff.

The Court has subject matter jurisiton over this matter pursuant to 28
U.S.C. 8§ 1331 as a civil action arising under the laws of the United States becg
Plaintiff Wilcox alleges violations ahe Driver’s Privacy Protection Act (DPPA),
18 U.S.C. 8§ 2722725

DISCUSSION
Legal Standard for Rule 12(b)(6) Motion to Dismiss

TheFederal Rules of Civil Procedure allow for the dismissal of a complai
where the plaintiff fails to state a claim upon which relief can be granted. Fed.
Civ. P. 12(b)(6). A motion to dismiss brought pursuant to this rule “tests the leg
sufficiencyof a claim.” Navarro v. Block250 F.3d 729, 732 (9th Cir. 2001). In
reviewing the sufficiency of a complaint, a court accepts all-plehded
allegations as true and construes those allegations in the light most favorable {
nonmoving party. Daniels-Hall v. Nat'l Educ. Ass’n629 F.3d 992, 998 (9th Cir.
2010) (citingManzarek v. St. Paul Fire & Marine Ins. €619 F.3d 1025, 1031
32 (9th Cir. 2008)).

To withstand dismissal, a complaint must contain “enough facts to state 4
claim to relief that iplausible on its face.Bell Atl. Corp. v. Twomb[y550 U.S.

544,570 (2007). “A claim has facial plausibility when the plaintiff pleads factug
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content that allows the court to draw the reasonable inference that the defenda
liable for the miscondtt alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009).
While specific legal theories need not be pleaded, the pleadings must put the
opposing party on notice of the claifiontana v. Haskin262 F.3d 871, 877 (9th
Cir. 2001) (citingConley v. Gibsor355 U.S. 41, 47 (1957)).

A plaintiff is not required to establish a probability of success on the meri
however, he or she must demonstrate “more than a sheer possibility that a
defendant has acted unlawfullylfjbal, 556 U.S. at 678&iting Twombly 550 U.S.
at 556). “[A] plaintiff’'s obligation to provide the ‘grounds’ of his ‘entitle[ment] to
relief’ requires more than labels and conclusions, and a formulaic recitation of {
elements of a cause of action will not dd@Xvombly 550 U.S. at 555.

Ms. Wilcox alleges that Defendants violated the DPPA when they purcha
collision report information from the WSP for the purposeesfding marketing
materials.ECF No. 1 aR. Ms. Wilcox alleges that Defeadts purchaseDPPA-
protectedcollision report information and that thdyd so knowingly. Id.

Defendants argue that Ms. Wilcox’s complaint contains conclusory
statements and factual allegations insufficient to survive a motion to dismiss
Defendants argue that Ms. Wilcox must make specific factlegjadions that the
information in the two accident reports that have been introduced originated wi
Washington’s Department of Licensing (DOLDefendants also argue that Ms.

Wilcox’s allegations regarding the process by which the WSP prepares and ga
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collision report are legal conclusions rather than factual allegdiexause the
allegations reference the Court’s order granting a temporary restraining order i
Wilcox v. BatisteNo. 17cv-00122RMP. SeeECF No. 1, 11 4.9, 4.1inally,
Defendants argue that Ms. Wilcox has failed to allege facts sufficient for the Cg
to infer thatDefendants knew that informationtime WSPcollision repors came
fromtheDOL.

Ms. Wilcox contendthatshe haset forth sufficient facts toseéablish a legal
claimthatsurvives the standard for a dismissal pursuant to Rule 12(b}6¢.
argues that to prevai their motion Defendants must show that the complaint
lacksplausiblefactual allegationsShe contends that she has alleged tfetwo
WSP collision reports at issue utilized personal information “obtained from the
DMV'’s motor vehicle records.” ECF No. 1, 11 4.25, 4.B%. Wilcox contends
that the fact that there are other possible sources for that information is irreleva
for the purposes dhis motion to dismiss. Ms. Wilcox also argues that she has
alleged sufficient facts for the Court to infer that Defendants had knowledge tha
the information they purchadwas protected by the DPPA.

Ms. Wilcox allegeshat Defendants pesssed the knowledge required for
establishing liability under the DPPACF No. 1 at 14.5. She alleges four
reasongo support her claim that Defendants knew that they wiataning
personal information imiolationthe DPPA when they purchased WSP collision

reports. Id.
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First, she allegethat Defendants purchased over 10,000 WSP collision
reports, and that Defendants claim to practice law in the area of automobile
accidentsn Washington Statand slould be expected to have a working
understanding of hoWashington Stateollision reports are createdd. at 1415.
SecondMs. Wilcox alleges that Defendants knewshould have knowhatin
2013the United States Supreme Court held that legal solicitatiomankketing
were not a permissible purpose under the DPEAat 14;seeMaracich, 133
S.Ct. at 2195.Third, Ms. Wilcox alleges tha 2016Washington State Bar
Association complaint against Defendants put Defendants on tiwgictne
practice of obtaiimg such information for marketing purposes was being
challenged Id. at 1415. And, fourth, Ms. Wilcox alleges thaDefendantsad
noticethat using driver’s license information to contact accident victims violated
the DPPA, when Defendantgere featured in a July 21, 2Q16landerarticle Id.
at 15.

At oral argument, counsel fdds. Wilcox argud that Defendants have mads
five errorsin their argumentor dismissal First, Ms. Wilcoxargues that
Defendants have confused the standardjfantinga dismissal pursuant to Rule
12(b)(6)with an inapplicable higher standar@ihe standard fadecidinga Rule
12(b)(6) motion is whether the plaintiff has alleged “enough facts to state a clai
to relief that is plausible on its fateTwombly 550 U.S. at 570Defendants

appear targuethatthe Courtshouldmake findingsas towhether the accident
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reports are created as Ms. Wilcox alleg8seeECF Nos. 15and19 and oral
argument In consideration of a motion to dismiss, the Court declinesatke
factual or legafindingsbeyond determining the sufficiency of the allegasim
deciding this motion for dismissal.

Second, Ms. Wilcox argues that Defendants mislimtlal allegations as
conclusory.A complaint based upon conclusory allegations will not survive a
motion to dismiss.SeeTwombly 550 U.S. at 555However, the Court finds that
Defendants have confused the concept of conclusory allegationthaabtcuracy
of allegations. Ms. Wilcox does not need to prove the accuracy of her allegatic
at this stage of the proceedings. She only needs to allege sufcisniosupport
that a claim to relief is plausible. Whether or not Ms. Wilcox’s factual allegation
such as how DOL is involved in the production of accident regandse accurate
at trial, the Court finds thafls. Wilcox has madsufficientfactual rather than
conclusory, allegations to support her claims.

Third, Ms. Wilcox argues that Defendants rely on extraneous documents
contradict the factual allegations in Ms. Wilcox’s Complaint. On a motion to
dismiss pursuant to Rule 12(b)(6), neither the parties nor the Court ceitiseler
probability of success on the meritSeelgbal, 556 U.S. at 678&iting Twombly
550 U.S. at 556)Thus,as discussed previously, at this stage in the litigakien
Court will not consider Defendants’ argumentgameling the merits of Ms.
Wilcox’s claims in making its Rule 12(b)(6) finding.
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Fourth, Ms. Wilcox argues that Defendants draw inferences from allegati
that Ms. Wilcox has not madegarding whether Ms. Wilcgxersonallyprovided
her pivateinformation to the officer who prepared the WSP collision repbine
Courtconcludeghat Defendantare attemptingo arguethe probability osuccess
onthe merits of the cad®y raising these inferencasther tharchallengng the
sufficiency of Ms. Wilcox’s factual allegations, which is the appropriate standar
at the motion to dismiss level

Fifth, Ms. Wilcox argues thddefendants ambineMs. Wilcox’s factual
allegations andrawlegal inferenceselating to the interpretation motor
vehicle recordsand whetheany information that Ms. Wilcomay haveprovided
personallyis dispositive of her claims. Again, the Court finds that Deéats’
argumentselate to thgrobability of success on the merits of the case, which is
Issue appropriately raised at the summary judgment or trial level, rather than th
sufficiency of Ms. Wilcox’s factual allegations, which is the issefote the Court
at this stage

In deciding a Rule 12(b)(6) motion to dismiss, the Caacdepts all well
pleaded allegations as true and construes those allegations in the light most
favorable to the nomoving party. Taking Ms. Wilcox'sfactualallegations that
Defendants knowingly purchased DPprotected information as trandthe
allegationthat the collision reports are populatedpart, or in wholewith data

collected by the DOL, the Court finds that Ms. Wilcox’s Complaint alleges
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sufficientfactual contentor the court to draw the reasonable inference that the
defendant is liable for the misconduct allég&eeAshcroft v. Igbal556 U.S. 662,
678 (2009).Therefore, the Court denies Defendamistion to dismiss for failure
to state a claim upon which relief can be granted.
Class Action Dismissal
At oral argument, Ms. Wilcox argued, and Defendants conceded, that an
action to dismiss the putative class action is untimely. Defendants musiiiait
Ms. Wilcox files a motion for class certification to pursue dismissal of the class
Accordingly,IT ISHEREBY ORDERED that Defendants’ Motion to

Dismiss Class Action Complaint for Failure to State a CI&@¥- No. 15, is

DENIED.
The District Court Clerk is directed to enter this Order and provide copies
counsel.
DATED December 21, 2017
s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
United States District Judge
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