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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 25, 2018
UNITED STATES DISTRICT COURT e+ wosvor, cuese

EASTERN DISTRICT OF WASHINGTON

RICK M., No. 217-CV-00283JTR
Plaintiff, ORDER GRANTING
DEFENDANTS MOTION FOR
V. SUMMARY JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 13, 16 AttorneyDana C. Madserepresentfick M. (Plaintiff); Special
Assistant United States AttornegisaA. Wolf represents the Commissioner of
Social Security (Defendant)he parties have consented to proceed before a
magistrate judgeECF No.15. After reviewing the administrative record and
briefs filed by the parties, tt@ourt GRANTS Defendans Motion for Summary
Judgment an@®ENIES Plaintiff's Motion for Summary Judgment.

JURISDICTION

Plaintiff filed applicatiors for Supplemental Security Income (S&hd
Disability Insurance BenefitIB) on October 16, 2012Tr. 202-03, 374 alleging
disability sinceApril 28, 2004 Tr. 373, due tohis neck, shouldeandlower back,
degenerative disk disease, arthritis, high blood pressure, and depréssiig?

The Court notes that there are no applications in the record.
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The applicatios weredenied initially and upon reconsideratiofr. 25861, 262
74. Administrative Law Judge (ALJ)ori L. Freundheldahearing orebruary
20, 2015and heard testimony from Plaintiffir. 107-148 Vocational expert
Jinnie Lawson appeared, but did not testify. Plaintiff amended hisnset date
to July 21, 2012 Tr. 113-12. The ALJ held a second hearing on February 10,
2016 and heard testimony from Plaintiff and vocational expert Kimberly S.
Mullinax. Tr. 14983. The ALJ issue@n unfavorable decision @pril 19, 2016
Tr.33-43. The Appeals Council denied review dune 20, 2017Tr. 1-6. The
ALJ’s April 19, 2016decision became the final decision of the Commissioner,
which is appealable to the district court pursuant to 42 U8 @05(g) 1383(c)
Plaintiff filed this action for judicial review oAugust 16, 2017ECF N. 1, 4.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parti@hey are only briefly summarized
here

Plaintiff was50years old at thamendedlate of onsetTr. 204 The
highest grade in school he reported completing was the eightireatid not
receive his GED Tr. 3792 He reported that his past jobs include aircraft detailing
assemblyautodetailing, customer service, dismantling cars, and stacking
newspapersTr. 379 43438. Plaintiff reportedthat hestopped workingn
August 20, 2008lue tohis conditions Tr. 378.

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitidsdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews théLJ's determinations of lawednovo,
deferringto a reasonablaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokettv.
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Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequate to support a conclusiBichardson v. Peraleg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d al097. If substantial evidencgupportghe administrative
findings, or if conflicting evidence suppséd finding of either disability or nen
disability, the ALJs determination is conclusivé&prague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decision supportedsipstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d 432, 433 (9th Cir. 1988
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-8tep sequential evaluation process
for determining whether a person is disabl@e® C.F.R. § 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14@2 (1987) In steps one
through four, the burden of proof rests uplaclaimant to establish a prima facie
case of entitlement to disability benefifBacketf 180 F.3d at 10989. This
burden is met oncine claimantestablislesthatphysical or mental impairmés
preventhim from engaging irhis previous occupations20 C.F.R. 88
404.1520(a)(4), 416.920(a) (I theclaimant cannot dhis past relevant work,
the ALJ proceeds to step five, and the burden shifts to the Commissioner to sh
that (1) the claimantan nake an adjustment to other wodkd (2) specific jobs
which theclaimant can perforraxist in the national economatson v. Comm’r
of Soc.Sec. Admin.359 F.3d 1190, 11934 (9th Cir.2004) If theclaimant
cannot make an adjustment to other work in the national economy, a finding of!
“disabled is made 20 C.F.R. 88 404.1520(a)(%)(416.920(a)(4)).
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ADMINISTRATIVE DECISION

On April 19, 2016 the ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Security.Act

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity since July 21, 201Zheamendedliate of onsetTr. 28

At step twothe ALJdeterminedPlaintiff had the following svere
impairments:right shoulder impingement syndrome; degenerative disc disease
the cervical and lumbar spine; alcohol dependence; polysubstance dependenc
various stages of remission; depressive disorder not otherwise specific; and
personality disorder traitsTr. 28.

At step three, the ALJ found Plaintdfd not have an impairment or
combination of impairments that met medicallyequaédthe severity obne of
the listed impairmentsTr. 30.

At step four, he ALJ assessdelaintiff's residual function capaciignd
determined heould perform a range of light work with the following limitations:

except he could sit, stand, and/or walk up to six hours in anleagint

day with normal breaks; he could push or pull with the right upper
extremity on a frequent, rather than constant, basis; he could
occasionally use foot controls bilaterally; he could frequently balance,
kneel, crouch, and climb mgps or stairs; he could occasionally stoop
and crawl but could never climb ladders, ropescaiffelds; he could
reach overhead occasionally with both upper extremities; he would
need to avoid concentrated exposure to extreme cold, excessive
vibration, and the operational control of moving machinery; he should
avoid even moderate exposure to ungcted heights; he would be
limited to simple, repetitive tasks of reasoning level 2; he could only
engage in occasional decisioraking and tolerate occasional changes
in a work setting; he should avoid production rate or timed, pace work;
he could have nanteraction with the public; and he could tolerate
superficial contact with cwvorkers and supervisors but could not
perform tandem tasks with others
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Tr. 34. The ALJ identified Plaintiff's past relevant woalsa painter of
transportation equipment, mailer, automobile detailer, cashier, salvage |ainorer
automobile body repair helpand oncluded tat Plaintiff wasnotable to perform
this past relevant workTr. 42.

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience ancesidual functional capacity, and based on the testimony of
the vocational expert, there were other jobs that exist in significant numbers in
national ecaomy Plaintiff could perform, including the jobs@éaner
housekeeping and mail clerKr. 43. The ALJconcluded Plaintiff was not under a
disability within the meaning of the Social Security Act at any time from July 21
2012 through the datefdhe ALJ’s decision Id.

ISSUES

The question presented is whether substantial evidence supports the AL,
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALBarmfully erred by (1¥ailing to properly
weigh the medical source opinions and (2) failing to properly address Plaintiff'
symptom statements.

DISCUSSION?
1.  Opinion Evidence
Plaintiff argues the ALJ failed to properly consider and weigh the o@nion

?In Lucia v. S.E.G.138 S.Ct2044 (2018), the Supreme Court recently helc
that ALJs of the Securities and Exchange Commission are “Officers of the Unit
States” and thus subject to the Appointments Clause. To the extent Lucia app
to Social Security ALJs, the parties have forfeited the issue by failing to raise it
their briefing. See Carmickle v. Comm’r of Soc. Sec. AdrbiB3 F.3d 1155, 1161
n.2 (9th Cir. 2008) (the Court will not consider matters on appeal that were not
specifically addressed in an appellant’s openingfri
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expressed by Dennis R. Pollack, Ph.D., Stacy JarvisCH#onna HenryARNP,
and nonexaminingeviewingphysiciars. ECF No.13 at13-17.

In weighing medical source opinions, the ALJ should distinguish betweer
three different types of physicians: (1) treapitysicians, who actually treat the
claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3)nonexamining physicians who neither treat nor examine the claimant
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)he ALJ should give more
weight to the opinion of a treating physician than to the opinion of an examining
physician Orn v. Astrue495 F.3d 625, 631 (9th Cir. 2007)ikewise, the ALJ
should give more weight to the opinion of an examining physician than to the
opinion of a nonexamining physiciarid.

When an examining physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
and when an examining physician’s opinion is contradicted by another physicig

the ALJ is only required to provide “specific and legitimate reasons” to reject the

opinion Lester 81 F.3d at 83@1. The specific and legitimate standard can be
met by the ALJ setting out a detailed and thorough summary of the fdcts an
conflicting clinical evidence, stating her interpretation thereof, and making
findings Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)he ALJ is
required to do more than offer her conclusions, she “must set forth [her]
interpretations and elgn why they, rather than the doctors’, are correct.”
Embrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

A. Dennis R. Pollack, Ph.D.

Dr. Pollack evaluated Plaintiin February 14, 2014Tr. 65459. He
administered the ClarBeck Obsessiv€ompulsve Inventory, Trail Making Test,
Wechsler Adult Intelligence ScalelV, and Minnesota Multiphasic Personality
Inventory— 2,and reviewed “[e]xtensive medical reports.” Tr. 654,-687 He
diagnosed Plaintiff with major depressive disorder, pain disorder associated wi
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both psychological factors and general medical condition, alcohol abuse in
remission, polysubstance abuse in remission, and antisocial personalityTtraits
659 He canpleted a Mental Medical Source Statement finding that Plaintiff hag
marked limitation in the abiliies“to perform activities within a schedule,
maintain regular attendance, and be punctual within customary tolefaawed&o
complete a normal workday and workweek without interruptions from
psychologically based symptoms and to perform at a consistent pace without g
unreasonable number and length of rest periodis 661 He also found that
Plaintiff had a moderate limitation in the abilityp accept instructions and respong
appropriately to criticism from supervisdrdd. He found thaPlaintiff hadno
limitation or a mild limitation in the remaining seventeen functional abilifigs
660-62.

The ALJdiscussed Dr. Pollack’s opinion throughtwer decision She
found that Dr. Pollack’s diagnosis of pain disorder to be inconsistent with the
objective medical evidencdr. 30. As for the Mental Medical Source Statement
form, the ALJ gave Dr. Pollack’s test results and findings of none to moderate
limitations “significant weight,” but rejected the two marked limitatitorsthree
reasons:First, the marked limitations were “wholly inconsistent with Dr. Pollack

own objective findinggnd the other ratings,” and “inconsistent with Dr. Pollack’s

notes of the claimant’s presentation and test results.” Tr. 3%ddond“Dr.
Pollack appeared to base his marked ratings solely on the claimantspsets,
as his objective tests dotreupport the level of severitylhe claimant’ sel
reports are inconsistent with the medical findings, and any ratings based only @
those reports merits little weight.” Tr. 33 hird, Plaintiff provided inconsistent
statements regarding his substaalbase Tr. 40. The parties agrethat the

3A marked limitation is defined as “[s]eriously affects ability to perform
basic work functions on a regular basis.” Tr. 660.
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specific and legitimate standard is applicable to the ALJ’s treatment of Dr.
Pollack’s opinion ECF No. 13 at 15, 16 at 9.

The ALJ’s first reason for rejecting Dr. Pollack’s opined marked limitation
that they were inconsistent with his own findings and test results expressed in
report,meetsthe specific and legitimate standarthe ALJ found that Dr. Pollack
opined that Plaintiff was markedly limited in being punctual yet he appeared on
time at his evalu#gon. Tr. 33 Likewise, the ALJ found that Dr. Pollack statbet
Plaintiff was only mildly limited in his ability to sustain an ordinary routine, but h
gave him a marked limitation in the ability to complete a normal workday and
workweek or perform & consistent pacdd. Additionally, the ALJ summarized
Dr. Pollack’s rather normal findings and found that they supported his none to |
limitationsopined Tr. 41 In doing so, she found the markeditations aut of
step with these normal test results and observatiods tharing the evaluation
Tr. 41 An ALJ may cite internal inconsistencies in evaluating a physician’s rep
in giving the doctor less weighBayliss v. Barnhart427 F.3d 1211, 1216 (9th
Cir. 2005) The specific and legitima standard can be met by the ALJ setting oJ
a detailed and thorough summary of the facts and conflicting clinical evidence,
stating her interpretation thereof, and making findingagallanes 881 F.2d at
751 Here, the ALJ summarized Dr. Pollack’s observations and test results ang

gave specific references to how and why they were inconsistent with the marke

limitations opined As such, the ALJ met the specific and legitimate standard.
The ALJ’'ssecondeason for rejecting Dr. Potiie's opined marked
limitations, thatthey werebasedn Plaintiff's symptom reports instead of
objective evidence, also meéte specific and legitimate standarl doctor’s
opinion may be discounted if it relies on a claimant’s unreliablergptrt
Bayliss 427 F.3ckt 1217; Tommasetti v. Astru®é33 F.3d 1035, 1041 (9th Cir.
2008) But the ALJ must provide the basis fariconclusion that the opinion was
more heavily based on a claimant’s geljportsrather than objective evidence
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Ghanim v. Colvin763 F.3d 11541162 (9th Cir. 2014).

Here, the ALJ has provided a reason for her conclusion that Dr. Pollack
relied more heavily on Plaintiff's sefeports than the objective evidencBr
Pollack appeared to base his marked ratings solely on the claimantispsas,
as his objective test results dot suppadrthat level of severity.” Tr. 33As
addressed above, the ALJ provided sufficient rationale that the normal test res
supported the none to mild limitations but not the marked limitatidhgrefore,
this reason also meets the necessary standard to uphold the ALJ’s treatment g
Pollack’s opinion.

The ALJ’sthird reason for rejecting Dr. Pollack’s opinion, that Plaintiff
inconsistently reported his substamse“suggest[ing] that Dr. Pollack readhéis
conclusions without all relevant information,” Tr. 40, meets the specific and
legitimate standardAn ALJ may properly reject a medical opinion that is
renderedvithout knowledge of a claimarst'substance abus&ee Coffman v.
Astrue 469 Fed.Appx609, 611 (9th Cir. 20128erpa v. ColvinNo. 1tcv-121-
RHW, 2013 WL 4480016, *8 (E.D. Wa., Aug. 19, 201B)aintiff argues that Dr.
Pollack was aware of Plaintiff's substance use and his opinion took Plaintiff's
discrepancy in reporting his substamse into accountECF No. 13 at 15.

Dr. Pollocksummarizedhe records he reviewes follows:

Medical recordsndicate that he was continuing to drink as late-as 9
27-12. He was diagnosed on 11IB-2010 with a substance abuse
induced mood disorder by Blontana evaluator Records from
[K]alispell Regional Medical Center indicate that he has a long history
of alcohol abuse, prescription drug abuse, IV drug abuse as well as
cocane and methamphetamine abuse.

Tr. 654 Plaintiff reported to DrPollack that he had not draakythingsince 2011
and did not report any history of drug abu3e. 656 Dr. Pollock noted these

Inconsistencies in his report:
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He states that he stopped drinking in 2011 which is not consistent with
the medical recordsThey [sic] records indicate that he was still using
alcohol in late 2012. . Medical records indicate that he was an
intravenous drug user, and abused cocaine and methamphet&taine
did not report his history of drug abuse.

Id.

OnFebruary 17, 2015, Plaintiff's attorney submitted records from CHAS
Clinic which included auly 11, 2013eport from Stacy Jarvis, PAC statiftde
tells me that he has made some really bad decisions and his uncle has helped
get back into using herairHe is scared and unsure of how to stop uslkig has
tried topurchase suboxone or methadone off the street but it is too expensive f
him.” Tr. 683 This reference to heroin use in 2013 is repeated in a July 2014
evaluation Tr. 668 These recordeere associated with the administrative recorg
after Dr. Pollack’s February 14, 2014 opinion was rendered and nothirg in
PollacKs report indicates he reviewed these statemertierefore, Defendant’s
argument that Dr. Pollock was aware of the sultsaise at the time of rendering
his opinion is not accuratelhe ALJ’s rejection of Dr. Pollock’s opinion
references the 2013 heroin usage, Tr. 40, and substantial evidence supports th
notion that Dr. Pollock walskely not aware of the recent heroineushe Court
will not disturb the weight assigned to Dr. Pollack’s opinion.

B. Stacy Jarvis, PAC

Plaintiff challenges the ALJ’s determination discounting Ms. JaAdgjust
21, 2012opinion* ECF No. 13 at 146.

As a physician’s assistant, Ms. Jarvis does not qualify as an acceptable
medical source20 C.F.R. 88 404.1502); 416.90%a). As such, the ALJ is only

“The Court notes that Ms. Jarvis provided two opiniofse First on June 5,
2012, Tr. 57378, and the second on August 2012, Tr. 57981. Plaintiff only
challenged the second opinioBCF No. 13 at 15.

ORDER GRANTINGDEFENDANTS MOTION .. . .- 10
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required to pervade “germane” reasons to reject her opihimtina v. Astrue674
F.3d 1104, 1111 (9th Ci2012).

On August 21, 2012, Mgarvis evaluated Plaintiff, Tr. 58%, and opined
that Plaintiff was limited to sedentary work, Tr. 584t the bottom of the opinion
page, there is a signature from a reviewing and adopting professional which
appears to be an M.0Od. The ALJ found nsupport for this opinion citing that
just two months earlier Ms. Jarvis found Plaintiff capabliegbt to medium work
and there was no justification for the reduction in functional capatity37.
Additionally, the ALJ rejected the unknown M.D. signature, stating that “the
undersigned does not consider this an acceptable medical opNooe of the
claimant’s prior evaluations included a medical doctor’'s name or suggested thag
was treated by an acceptable medical sourlze.”

First, Plaintiff failed to raise any challenges to the ALJ’s reasons for
rejecting the opinionECF No. 13 at 1516. Instead, he asserts that the August 21
2012 opinion should be given more weight than the June 5, 2012 opinion beca

it was endorsed by a physician ahdt based on the medical evidence “it would be

probablethat [Plaintiff] would be limited to sedentary wotkid. Despite

Plaintiff's assertions, the ALJ’s rationalesisfficient to meet the lessor standard o
germane reasong he ALJ is accurate that Ms. Jarvis’ June 5, 2012 opinion
stating that Plaintiff was capable of light to medium work is inconsistent with th
August 21, 2012 opinion limitingim to sedentary workTr. 57374. There does
not appear to be any significaritacge in the tawy months between the opinions to
justify such a differenceThe imaging results Ms. Jarvis discussed in her August
21, 2012 evaluation predate the June 5, 2012 opifiorb82, 58893. The
Electrodiagnostic Study submitted with the Augess, 2012 opinion was
completed after the June 5, 2012 opinion, but it showed normal resul&37.
Therefore, the ALJ’s first reason is supported by substantial evidence and mee
the germane standard.
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The ALJ’s decision to reject the signature nfumknownM.D. is supported
by substantial evidenceA signature appears on the opinion, but it is unclear if it
a provider who actually examined Plaintiffr. 581 Furthermore, the evaluation
report fails to state whether another provider was ptdeethe exam Tr. 58286.

Even if the unknown physician had examined Plaintiff, the ALJ’s reason f
rejecting the opinion would meet the specific and legitimate stan@meBayliss
427 F.3dat1216 (finding that an ALJ may cite internal inconsistencies in
evaluating a physician’s repart]herefore, the Court will not disturb the weight
provided to the August 21, 2012 opinion.

C. Donna Henry, ARNP

Plaintiff challenges the ALJ’s rejection of Nurse Henry’s opini&CF No.

13 at 16 Nurse Henry completed a Physidalnctional Evaluation form on
August 1, 2014 limiting Plaintiff to sedentary workr. 66466. The ALJ rejected
the opinion finding that it was inconsistent with the concurrent treatment and
Nurse Henry’'s own findingsTr. 38.

Plaintiff’'s challenge consists of a single sentence and fails to address the
reasons the ALJ provided for rejecting Nurse Henry’s opinidn Instead it
presents an alternative evaluation of the evidence: “CHAS ARNP Henry made
same limitations opinion in July 2014 as-€AJarvis in August 2012(See TR
57981, 66467) ARNP Henry’s opinion is supported by the findsaf the earlier
opinion that a CHAS physician endorsed, reviewed and adopted the opinion.”
ECF No. 13 at 161t is not this Court’s role to reweigh the evidence, but rather t¢
determine if the ALJ’s determination is supported by substantial evidence or ba
on legal error Sprague 812 F.2d at 12290; Tackett 180F.3d at 1097 Since
Plaintiff failed to challenge the reasons the ALJ provided for rejecting Nurse
Henry’s opinion, the Court need not address th8ae Carmicld, 533 F.3dat
1161 n.2(The Court is not required to consider arguments that are not expressl|
raised in Plaintiff's briefing.) This Court will not disturb the weight provided to
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Nurse Henry’'s opinion.

D.  Nonexamining ReviewingPhysicians

Plaintiff argues the AL&rred by relying on nonexamining physicians to
reject the opinions of examining physiciaitSCF No. 13 at 1€citing Lester, 81
F.3d at 830)

The Court inLesterheld that a nonexamining physician’s opinion could no
by itself, constitute substantial evidence that justifies the rejection of thempinio
an examining or a treating physiciaBl F.3d at 830However, that is not what
the ALJ has done herés discussed at length above, the ALJ provided reasons
other than the opinions of nonexamining physicians as support for the weight
provided to the examining providers discussed abdWerefore, Plaintiff's
relianceon Lesterin this instance is misplaced.

2. Plaintiffs Symptom Statements

Plaintiff argues the ALJ erred by discounting Plaintiff symptoms statemer
ECF No. 13 at 14 3.

The ALJ foundPlaintiff's “statements concerning the intensity, persistencs
and limiting effect of these symptoms are not entirely consistent with the medig
evidence and other evidence in the record.” Tr.B%e ALJ reasoned that
Plaintiff's statemergwere lessttan fully credible because the level of limitation
claimed was not supported by objective evidence, Tr. 35, and bdelausdf
provided misinformation under oath at the hearing, Tr. 29.

It is generallythe province of the ALJ to make determinatioegading the
credibility of a claimaris symptomstatements Andrevs 53 F.3dat 1039 butthe
ALJ’s findings must be supported by specific cogent reaRashad v. Sullivan
903 F.2d 1229, 1231 (9th Cir. 199(®bsent affirmative evidence of malingering,
the ALJs reasons for rejecting the claimantestimony must bespecific, clear
and convincing. Smolen vChater, 80 F.3d 1273, 1281 (9th Cir. 1996§ster 81
F.3dat 834 “General findings are insufficient: rather the ALJ must identify whg
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testinony is not credible and what evidence undermines the cldisnant
complaints. Lester 81 F.3d at 834

Plaintiff argues that the only reason the ALJviled for rejecting his
symptomstatements were because they were inconsistent witttivljenedical
evidence ECF No. 13 at 1-34. He relies upornthe Ninth Circuit’s holding in
Robbins v. Soc. SeaAdmin.thatan ALJ cannot make an adverse credibility
determination “solely because” a claimant statements are “not substantiated
affirmative by objective medical evidence.” 466 F .3d 880, 883 (9th Cir. 2006)

In contrastDefendant argues that in addition to the inconsistencies with tl
medical evidence, the ALJ relied on inconsistent statements by Plaintiff regard
his ability to walk and on the reported seveatysymptomseing inconsistent
with Plaintiff's reported activitiesSECF No. 16 at 4. Defendant asserts that the
ALJ is not required to use “magic words” to achieve her analsisng as the
Court can draw specific and legitimate inferences from her findiEG$ No. 16
at 4 citing Magallanes881 F.2d at 755)

The Court disagrees wibefendant’seliance orMagallanesn this
situation The Ninth Circuit inMagallaneswas discussing whatasnecessary to
meet the specific and legitimate standard in order to reject a provider’s opinion
Magallanes 881 F.2d at 755When it comes tdte crediting or rejecting
Plaintiff's symptom statements, the CircGiburthas held that the standard is
“specific, clear and convincing.Smolen80 F.3dat1281 Recent Circuit
decisions have highlighted this standard and identified it as the moahdiem
standard to meetSeeGarrison v. Colvin 759 F.3d 1014, 1021 (9th Cir. 2014)
(quoting Moore v. Comm’r of Soc. Sec. Adn78 F.3d 920, 924 (9th Cir. 2002)
(“The clear and convincing standard is the most demanding required in Social
Security cases)).

Therefore, the Court reviews the ALJ’s decision carefully and finds that t
ALJ only specificallyreferences the reliability of Plaintiff's statememsce. The
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most obvious location is in the residual functional capacity determinationdindin

his statements inconsistent with the objective medical evidence: “In terms of the

claimant’s alleged physical impairments and their corresponding symptoms, th
objective medical evidence does not fully supploetievel of limitation claimed.”
Tr. 35 The second times during the step two determination in which the ALJ
specifically found that Plaintiff haltkely been untruthful at the hearing:

At the second hearing in February 2016, the claimant denied that he
used any street drugs in the previous ffears, but he admitted to Stacy
Jarvis, PAC, in July 2013 that he had started using heroin again and
wanted to stop (Ex. C10F, p5He reported in July 2014 that he was
“drug-free,” although the reliability of his statement is questionable
given the nsinformation he provided under oath at the hearing.

Tr. 29.
In support of the first reason, that Plaintiff’'s symptom statements were ng

supported by objective evidence, the ALJ summarized Plaintiff's allegations and

provided repeated citations to igiag reports and a lack of abnormal examinatior
demonstrating a lack of support for the reported severity of symptdom85-36.
Plaintiff's challenge was simply to provide an alternative interpretation of the
evidence and assert tithe medical evidence does support his alleged severity o
statementsECF No. 13 at 12As discussed above, this is Court is ntiex of
fact, but reviews whether the ALJ’s determination was supported by substantia
evidence or based on legal err@e $rague 812 F.2d at 12230; Tackett 180
F.3dat1097 In situations where there is evide to support both the ALJ’s
determination and Plaintiff's arguments, the Court gives deference to the ALJ’Y
interpretation of the evidencdéd. Therefore, the Court will natisturb the ALJ’s
determination that Plaintiff's allegations were not supported by objective medic
evidence.

The ALJ’s second reason, that Plaintiff provided “misinformation” while
under oath at the hearing, went unchallenged by Plaidgfsuch, he Court is nb
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required to address iGee Carmickle533 F.3d 1155, 1161 n.However, both
parties failed to identify this as a reason the ALJ provided for finding Plaintiff’s
statements unreliable, so this Court will address it in full.

In deternining the reliability of Plaintiff's statements, thd.J may consider
“ordinary techniques of credibility evaluation, such as the claimant’s reputation
lying, prior inconsistent statements . . . and other testimony by the claimant tha
appears less than ciid.” Smolen80 F.3d at 1284Here, the ALJ found that
Plaintiff was untruthful during his testimony under oaltter finding is supported
by substantial evidencdn a July 11, 2013 report Stacy Jarvis, PACestdtle
tells me that he has made some really bad decisions and his uncle has helped
get back into using herairHe is scared and unsure of how to stop uskg has
tried to purchase suboxone or methadone off the street but it is too expensive |
him.” Tr. 683 This heroin usage iB013 is eferenced agaim a July 2014
evaluation Tr. 668 At theFebruary 2016 hearinghe ALJ questioned Plaintiff
abouthis use of street drugs in the last five years, and he denied any lisage

for

him

or

158 In fact, when the ALJ questioned Plaintiff at the February 2015 hearing abjut

the May and July 2013 references to heroin, Plaintiff denied the use of any strg
drugs, asserting that he was only referred to drug treatment for his use of pain
Tr. 14344. Therefore, the ALJ’s determination that Plaintiff provided
“misinformation” while under oath is supported by substantial evidence and is
legally sufficient to support a determination that Plaintiff's symptoms statement|
are unreliable.
CONCLUSION

Having revewed the record and the AkJindings, the @urtfindsthe
ALJ’s decision is supported by substantial evidencdraedofharmfullegal error
Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmeiCF No. 16, is
GRANTED.
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2. Plaintiff's Motion for Summary JudgmerECF No. 13, is DENIED.

The District Court Executive is directed to file this Order and provide a cq
to counsel for Plaintiff and Defendantudgment shall be entered foDefendant
and the file shall bELOSED.

DATED September 25, 2018

/[

JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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