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Doc. 24

Sep 26, 2018
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
KRISTIN F., No. 1:17-cv-00331-MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING

DEFENDANT'SMOTION FOR

COMMISSIONER OF SOCIAL SUMMARY JUDGMENT

SECURITY,

BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 18, 22. The partessented to proceed before a magistrate
judge. ECF No. 7. The Court, havingiewed the administrative record and the
parties’ briefing, is fully informedFor the reasons discussed below, the Court

denies Plaintiff’'s Motion, ECF No. 18nd grants Defendant’s Motion, ECF Na.

22.
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JURISDICTION

The Court has jurisdiction over thgase pursuant to 42 U.S.C. 88 405(9);
1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Socjal

Security is governed by 42 U.S.C. 8 405(g). The scope of review under 8§ 405(g) is

limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqadse to support a conclusionld. at 1159

(quotation and citation omitted). Stateffetiently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeaord as a whole rather than searching
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,

1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than pne

rational interpretation, [theourt] must uphold the ALJ’s findings if they are

supported by inferences reasblyadrawn from the record.Molina v.Astrue,674
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F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmless.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or whicl
has lasted or can be expected to lasafoontinuous period of not less than twe
months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severihat [she] is not only unable to do [her]
previous work][,] but cannot, considegifher] age, edtation, and work
experience, engage in any other kind distantial gainful work which exists in
the national economy.” 42 U.S.€88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88

404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner
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considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢lemant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comroissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairmentis as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg

claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).
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If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to asse

the claimant’s “residual functional capacityResidual functional capacity (RFC

defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capaldé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfonng past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 88304.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is capiagbof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vamal factors such as the claimant’s «
education and past work expermen 20 C.F.R. 8804.1520(a)(4)(v);

416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
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Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(g)(1); 416.920(g)(1). If the claimanmnhot capable of adjusting to oth
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for disability insurece benefits on February 7, 2014 an(

supplemental security income benetits June 3, 2014, alleging disability

beginning December 14, 2013. Tr. 283- Benefits were denied initiallyTr.

1 On September 17, 2014, Diane Fligsté?h.D. prepared a mental RFC for
Disability Determination Services findingdhtiff markedly limited in her ability
to complete a normal workday and nkaveek without interruptions from
psychologically based symptoms. Tr. 128-Tr. 145-46. This resulted in a

proposed finding of disability. Tr. 13350. Subsequently, the San Francisco
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181-87, and upon reconsideration. Tr. B20- Plaintiff appeared for a hearing
before an administrativeMajudge (ALJ) on Septembér 2016. Tr. 41-87. On
September 28, 2016, the ALJ deniediftiff's applications. Tr. 18-40.

At step one, the ALJ found Plaintiff iaot engaged in substantial gainfu

activity since December 14, 2013, the allegadet date. Tr. 23. At step two, the

ALJ found Plaintiff has the following sereimpairments: major depressive
disorder; generalized anxiety disorder;yaothralgias; and obesity. Tr. 23. At

step three, the ALJ found that Plagiihdoes not have an impairment or

combination of impairments that meetswedically equals the severity of a listed

impairment. Tr. 24. The ALJ then condkd that Plaintiff has the RFC to perf¢

light work with the following additional limitations:

brm

[S]he cannot climb ladders, ropes, atdffolds, and can frequently perfgrm

all other postural activities; she chave only occasional exposure to
vibration and pulmonaryritants; she can have maposure to hazards, su
as unprotected heights and moving medwarparts; she can tolerate only
moderate noise levels; she is limitedsimple, routine, and repetitive tash
with a reasoning level of two or less; she needs a routine, predictable
environment that requires no more than simple decision-making; and 1
have only occasional contact with the jpeiocoworkers, and supervisors.

Disability Quality Branchssued a Request for Correetitction finding the initig
mental RFC flawed and directing issice of a new disability determination

explanation denying befies. Tr. 263-65.
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Tr. 26.

At step four, the ALJ found Plaintiffas unable to perform her past releyant

work as a childcare provideilr. 32. At step five, th ALJ found that considerin

O

Plaintiff's age, education, wk experience, and RFC, tleeare other jobs that exist

in significant numbers in the national econothat the Plaintiff can perform such

as photocopy machine operator, markad eardboard inserter. Tr. 33. The A
concluded Plaintiff has not been undetisability, as defined in the Social
Security Act, from December 14, 2013 throula date of the decision. Tr. 34.

On July 27, 2017, the Appeals Courdginied review, Tr. 1-7, making the

ALJ’s decision the Commissioner’s finadcision for purposes of judicial review.

See42 U.S.C. § 1383(c)(3); 20.F.R. §§ 416.1481, 422.210.
ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den

her disability insurance befits under Title Il and supplemental security income

benefits under Title XVI of the Social Security Act. ECF No. 18. Plaintiff rai
the following issues for this Court’s review:
1. Whether the ALJ properly weighed Plaintiff's symptom claims;

2. Whether the ALJ properly evaluatéhe medical opinion evidence;

J

ying

5€S

3. Whether the ALJ properly considered the lay witness statements; and
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4. Whether the ALJ properly found at stiype that Plaintiff could perform
other work in the national economy.

SeeECF No. 18 at 9-18.
DISCUSSION

A. Plaintiff's Symptom Claims

Plaintiff faults the ALJ for discreting Plaintiff’'s symptom testimony. EGF

No. 18 at 15-18.

An ALJ engages in a two-step aysik when evaluating a claimant’s
subjective symptoms. 20 C.F.R. 88 4(BP9(a), 416.929(a); Social Security
Ruling (SSR) 16-3p, 2016 WL 1119029, at *Eirst, the ALJ must determine
whether there is objective medical eviderof an underlying impairment which
could reasonably be expected to produce the pain or other symptoms allegs
Molina, 674 F.3d at 1112 (internal quotation ngdimitted). “The claimant is N
required to show that her impairmewniutd reasonably be expected to cause th
severity of the symptom she has allégehe need only show that it could
reasonably have caused sodegree of the symptomYasquez v. Astryé72
F.3d 586, 591 (9th Cir. 2009) (arhal quotation marks omitted).

Second, “[i]f the claimantneets the first test and there is no evidence o
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t

rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
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d.”

Dt

e

—

of

he




10

11

12

13

14

15

16

17

18

19

20

citations and quotations omitted). “Gealeiindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermines
the claimant’'s complaints.td. (quotingLester v. Chater81 F.3d 821, 834 (9th
Cir. 1995));Thomas 278 F.3d at 958 (“[T]he ALJ must make a credibility

determination with findings sufficientlspecific to permit the court to conclude
that the ALJ did not arbitrarily discreditaimant’s testimony.”)). “The clear and

convincing [evidence$tandard is the most demanglirequired in Social Securit

~

cases.”Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014) (quotMgore v.
Comm’r of Soc. Sec. Admi278 F.3d 920, 924 (9th Cir. 2002).

Factors to be considered in evalogtthe intensity, persistence, and limiting
effects of an individual's symptoms inicle: (1) daily activities; (2) the location,
duration, frequency, andtemsity of pain or other symptoms; (3) factors that
precipitate and aggravate the symptomgilié type, dosage, effectiveness, and
side effects of any medication an individtees or has taken &dleviate pain or
other symptoms; (5) treatment, other tina@dication, an individual receives or pas
received for relief of pain or other symptoms; (6) any measures other than
treatment an individual uses or has uterklieve pain or other symptoms; and|(7)
any other factors concerning an individgdlinctional limitations and restrictions
due to pain or other symptoms. SBS&R3p, 2016 WL 1119029, at *7; 20 C.F.R|.

88 404.1529(c) (1)—(3), 416.929 (c) (1)—(I)he ALJ is instructed to “consider all

ORDER - 10
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of the evidence in an individual’'scord,” “to determine how symptoms limit

ability to perform workrelated activities.”ld. at *2.

Here, the ALJ found Plaintiff's mediliy determinable impairments coulg

reasonably be expected to producesyraptoms, but Plaintiff's statements

concerning the intensity, persistence andtlng effects of these symptoms wele

not consistent with the megdil evidence and other evidenin the record. Tr. 27,.

1. Credited Symptom Claims

Not all of Plaintiff’'s symptom claimwere rejected by the ALJ. The ALJ
observed that he credited certain fungéiblimitations which were accommodat
in the RFC. Tr. 28. Smifically, although Plaintiff alleged she was unable to
sustain attendance in a work environmdém, ALJ noted this allegation was bag
on her inability to complete cosmetology schant anxiety. Tr. 27. As Plaintif]
identified intensive social interaction aadademic testing as primary reasons
was unable to sustain attendance, thd Alcorporated limitations in social
functioning and concentration into the &FTr. 26. The ALJ commented that
cosmetology school was “a far more dewliag undertaking” than the simple,
routine work consistent with ¢hRFC would entail. Tr. 27.

Plaintiff contends the ALJ’'s commeist“speculation not supported by th
evidence” and the pressures of “perfangand failing” would be the same in by

contexts. ECF No. 18 at 17. The Almay make reasonahinferences drawn
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from the record.Batson v. Comm’r Soc. Sec. AdmBb9 F.3d 1190, 1193 (9th
Cir. 2004) (“[T]he Commissioner’s findingae upheld if supported by inferences
reasonably drawn from the record.”).alritiff's testimony and complaints to
medical providers did not indicate the “pressure of performing” contributed tp
absences from schoobeeTr. 65 (“I just got a lot of anxiety being around all the
people all the time. . . . It ®anore the learning. | didndo well at first. . . . So, |
just never really felt like | could do it. . When a test would come up . . . I'd have
anxiety. | wouldn’t even be able landle going.”); Tr. 490 (“I was so horribly
depressed and | can’t go in without cryirnigcan't tolerate cama and there was a
lot of drama.”); Tr. 493 (she felt unable ‘tiwlerate the interpersonal and cognitive
demands of the classes.Ty. 585 (“She develops severe fatigue after cutting the
hair of 3-4 clients and is not ablepat in a full day’s work because of above
symptoms.”). The record suppotkte ALJ’s reasonable interpretation of
Plaintiff’'s credited testimony regardingmaptoms contributing to her absenteeism
in cosmetology school.

2. Improvement with Treatment

The ALJ discounted Plaintiff's otheymptoms claim finding Plaintiff's
symptoms improved with treatment, whitte ALJ concluded called into questipn
the reliability of Plaintiff's alleged disabling limitations. Tr. 27. The effectiveness

of medication and treatment is a releviautor in determining the severity of a
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claimant’s symptoms. 20 C.F.B§ 404.1529(c)(3), 41829(c)(3) (2011)see

Warre v. Comm’r of Soc. Sec. Adm#39 F.3d 1001, 1006 (9th Cir. 2006)

(conditions effectively contradd with medication are not disabling for purposes of

determining eligibilityfor benefits) (internlecitations omitted)see also
Tommasetti v. Astry®33 F.3d 1035, 1040 (9th Cir. 2008) (a favorable respol
treatment can undermine aithant’s complaints adebilitating pain or other
severe limitations).

The ALJ noted that that during a routine appointment in March 2015, i
reported “[m]edications definitely improveer mental functioning and also helg
reduce depression.” Tr. 28 (quoting $45). Subsequently, in a January 2016
treatment note, it indicated Plaintifiteepression was “well controlled with
medication” despite some symptoms digae. Tr. 28 (quoting Tr. 556). Plaint
contends the “symptom-free” periods eeliupon the ALJ do not reflect the recq
showing a pattern that “her depressionais returned.” EE No. 18 at 10 (citing
Tr. 545, 556, 560-61, 566). However, a sviof the record reflects that when
Plaintiff's symptoms of depression or aetyi returned or worsened, Plaintiff as
for and responded well to prescription adjustme®selr. 440 (June 2013:
adding Effexor after Plaintiff asks fesomething other than Wellbutrin); Tr.459
(Jan. 2014: increasing Effexor dosagenfré5 to 150 mg after Plaintiff asks

provider whether to take something diefat or add another medication); Tr. 56

ORDER - 13
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(June 2016: increasing Effexor dosage to 2#f). Even if Plaintiff can identify
evidence that can be interpreted more falty to Plaintiff's position, the eviden
IS susceptible to more than one ratidngerpretation, and therefore the ALJ’s
ultimate conclusion must be uphel8ee Burch v. Barnhar400 F.3d 676, 679
(9th Cir. 2005). Substantial evidenagoports the ALJ’s reasonable interpretat
of the evidence. That PHiff's mental health symptoms improved with treatm
was a clear and convincing reason to aist Plaintiff's symptom testimony.

3. Minimal and Conservative Treatment

The ALJ found Plaintiff's statemé&nregarding her symptoms were
inconsistent with the minimal mental heattbatment in theecord. Tr. 28. The
medical treatment a Plaintiff seeks to reliévg symptoms is eelevant factor in
evaluating the intensity and persistence of symptoms. 20 C.F.R. 88
416.929(c)(3)(iv), (v). When a claimargceives only conservative or minimal
treatment, it supports an adse inference as tihe claimant’s credibility regardi
the severity of her subjective symptontzarra v. Astrue481 F.3d 742, 750-51
(9th Cir. 2007)Meanal v. Apfell72 F.3d 1111, 1114 (9th Cir. 1999). MoreoV

noncompliance with medical care or uMpkined or inadequately explained

ce

on

ent

er,

reasons for failing to seek medical treatrhicast doubt on a claimant’s subjective

complaints. Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1988)acri v. Chater 93

F.3d 540, 544 (9th Cir. 1996). Where the evidence suggestsflasdntal health
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treatment is part ad claimant’'s mental health cotidn, it may be inappropriate [to

consider a claimant’s lack of mentaldith treatment as evidence of a lack of

credibility. See Nguyen v. Chatef00 F.3d 1462, 1465 (9th Cir. 1996). Howeyer,

when there is no evidence suggesting a failure to seek treatment is attributable to a

mental impairment rather than personafprence, it is reasonable for the ALJ to
conclude that the level or frequency @dtment is inconsisté with the alleged
severity of complaintsMolina, 674 F.3d at 1113-14.

Though Plaintiff received mental heatteatment in the fon of medication,
the ALJ observed the record containedyMew counselingecords. Tr. 28.
Plaintiff had reported experiencing beih&fom counseling in the past. Tr. Z&e
Tr. 493 (Plaintiff “has felt that long tercounseling has laely kept her ‘on

track.”). In 2014, Plaintiff asked he@nedical provider about counseling and she

was provided the name of a counselor. 463. However, the record contains ¢nly

a single counseling record pertaining watiment during the relevant period. T¥.
586-88 (Plaintiff's March 23, 2015 visiith therapist Diane ThompsorgeeTr.
589 (letter from Lisa Burnell pertaining toental health treatment in 2010 and
2011). Though Plaintiff apparently attked several othesessions with Ms.
Thompson, more extensive records weogavailable from Ms. Thompson, in

part, due to Plaintiff having missed omcalled nine appointments within a oneg
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month timeframe. Tr. 367. The ALJ notiit the majority of treatment records

did not involve mental health complaints. Tr. 28.
Plaintiff does not challenge the ALJ’s finding that Plaintiff did not obtai

extensive mental health treatment, bairols this is a direct symptom of her

mental health impairments. ECF No.d8l7. The ALJ inquired into the reason

for lack of treatment and Plaintiff atbuted her failure to seek treatment to

anxiety. Tr. 75. The fact that she did rontinue to seek mental health treatment,

despite the recommendations of her providers and her ability to do so, supp

ALJ’s conclusions regarding Plaintiffassertion of disabling symptoms of

depression and anxiety. Altatively, even if the failuréo pursue mental health

orts the

treatment was related to the Plaintiff's depression and anxiety and this alon¢ would

be insufficient to sustain the ALJ’s adverse finding, any error is harmless be
it does not invalidate the overall analysis of Plaintiff's symptoB®ee, e.q.
Batson 359 F.3d at 1197 (upholding ALJ'sedlibility determination even thoug
one reason may have been in error).

4. Lack of Supporting Medical Evidence

The ALJ found the limitations reported BYaintiff were not consistent with

disabling functional limitations or suppodtby the medical evidee. Tr. 28. An

ALJ may not discredit a claimant’s sytom testimony and deny benefits solely

cause

-

<

because the degree of the symptomgaties not supported by objective medical
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evidence.Rollins v. Massanariz61 F.3d 853, 857 (9th Cir. 200Bunnell v.
Sullivan 947 F.2d 341, 346-47 (9th Cir. 199Egir, 885 F.2d at 601. However
the medical evidence is a retat factor in determining the severity of a claimgnt’s
pain and its disabling effect®olling 261 F.3d at 857; 20 C.F.R. 88
404.1529(c)(2); 416.929(c)(2Minimal objective evidece is a factor which may
be relied upon in discrediting a claimangstimony, although it may not be the
only factor. See Burch400 F.3d at 680.

In regards to Plaintiff's mentaklalth complaints, the ALJ noted that
Plaintiff's “candid presentation togating sources” demonstrated “very few
instances of mental healtlomplaints, aside from occasional anxiety.” Tr. 28.|The
record supports the ALJ’s conclusion. Plaintiff routinely sought medical care
during the relevant period, but only ocaasilly noted mental health complaints.
When Plaintiff sought treatment, the Abliserved that her records often reflected
frequent normal findings. Tr. 28. Fexample, Dr. Brown’s treatment record
often reported Plaintiff “alert with naral mood and affect.”Tr. 28 (citing Tr.
544,547, 552, 568). The ALJ also notedtitihe two counseling records were not
consistent with disabling functional limitations. Tr. 28 (citing Tr. 586-89).
Likewise, the ALJ concluded the objeaifindings showing full range of motion

and normal gait, belied the severity oaipliff's alleged physical limitations, Tr.
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28, a finding Plaintiff does not contésfThere is substantial evidence to suppart
the ALJ’s conclusion thahere were minimal complamand minimal treatment
records supporting Plaintiff's allegation of disabling symptoms.
In summary, the ALJ provided a numlwdrspecific, clear, and convincing
reasons for not fully creditinglaintiff's symptom claims.
B. Medical Opinion Evidence

Plaintiff contends the ALJ impropgriveighed the medical opinions of

2 Defendant’s Motion responds only to the issues raised regarding Plaintiff's
psychological complaints because Piidfidoes not specifically challenge the
physical RFC. ECF No. 22 at 3. The QGauwrtes that Plaintiff generally contends

that had the ALJ credited Plaintiff's syptom claims, the ALJ should have found

Plaintiff “more limited from physical anpsychological perspective, and unablé to

work.” ECF No. 18 at 18. Given Plaifits failure to specifically and distinctly
argue error related to the evaluation diftiff's physical RFC, any challenge to
that issue is waivedSee Carmickle v. CommSoc. Sec. Admin533 F.3d 1155,
1161 n.2 (9th Cir. 2008) (determining Cooray decline to address on the merits
Issues not argued with specificityim v. Kang 154 F.3d 996, 1000 (9th Cir.
1998) (the Court may not consider on appesiies not “specifically and distinctly

argued” in the party’s opening brief).
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examining doctors Frank Rosekrans,PhElizabeth Koeig, M.D., and John
Arnold, Ph.D., as well as treating physicigiilliam R. Brown, M.D. ECF No. 1
at 5-9.

There are three types of physiciat{g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

but who review the claimant’s filemonexamining or reviewing physicians).”

Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).

“Generally, a treating physician’s opiniorrgas more weight than an examinin
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianbpinion is uncontradicted, an ALJ n

reject it only by offering “clear anconvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including g
treating physician, if that opinion is brief, conclusory and inadequately supp

by clinical findings.” Bray v. Comm’r Soc. Sec. AdmiB54 F.3d 1219, 1228 (9
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Cir. 2009) (internal quotation markadibrackets omitted). “If a treating or
examining doctor’s opinion is contrackct by another doctor’s opinion, an ALJ

may only reject it by providing specific diegitimate reasons that are supportg

by substantial evidence Bayliss 427 F.3d at 1216 (citingester 81 F.3d at 830+

31).

To the extent that Drs. RoseksaikKoenig, Arnold, and Brown assessed

Plaintiff with limitations that would preant her from working, these opinions af

contradicted by the credited opinionstioé state agency reviewing physicians,
Bruce Eather, Ph.D., Tr. 90-117, Chmsts Covell, Ph.D., Tr161-63, 175-77,
Howard Platter, Tr. 160-61.74-75, and testifying megil expert Glenn Griffin,
Ph.D, Tr. 55-64. Therefore, the Alads required to provide specific and
legitimate reasons for jexting their opinionsBayliss 427 F.3d at 1216.

1. Frank Rosekrans, Ph.D. (Nov. 2013)

Dr. Rosekrans evaluated Plaintiff on November 5, 2013 and diagnose
major depressive disorder (single episatmlerate), somatiaan disorder, and g
GAF score of 45. Tr. 412-20. He opinetintiff had marked limitations in the
abilities to: (i) perform activities within schedule, maintairegular attendance,
and be punctual within customary tolecas without special supervision; (ii)
communicate and perform effectively inark setting; (iii) complete a normal

work day and work week withoutterruptions from psychologically based
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symptoms, and (iv) maintain appropri@ehavior in a work setting. The ALJ
assigned little weight to Dr. Rosekrans’ opinion.

First, the ALJ found Dr. Rosekrangldiot review any outside treatment
records and formed his opinions basgadn Plaintiff's self-reported symptoms.
Tr. 28. The extent to which a medisaurce is “familiar with the other
information in [the claimant’s] case recoid relevant in assessing the weight of
that source’s medical opinioB8ee20 C.F.R. 88 404.1527(6), 416.927(c)(6).
Here, the ALJ credited the opinions cditet reviewing psychologists, Dr. Eathel
and Dr. Covell, and the medical expert, Griffin, all of whom had reviewed th¢
medical evidence available to thei®eeTr. 90-117 (Oct. 2014 disability
determination explanations listing eviderreviewed by Dr. Eather); Tr. 153-80
(Dec. 2014 disability determation explanations listing evidence reviewed by Dr.
Covell); Tr. 55 (testimony indicating Dr. {&in reviewed Exhibits 1F through
16F); Tr. 30 (ALJ finding Drs. Eathend Covell's opinions consistent with the
longitudinal record); Tr. 31 (ALJ finding DGriffin’s opinion consistent with hig
review of the medical evidence). It sveeasonable for the ALJ to consider the
medical source’s familiarity with and refiee on the medical record in evaluatipn
his opinions. Plaintiff does not challge this reason, thus it is waivefee
Carmickle 533 F.3d at 1161 n.2 (court may declioeaddress an issue not raised

with specificity in Plaintiff's briefing).
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Moreover, a physician’s opinion may bejected if it is based on a
claimant’s subjective complaintghich were properly discounted.onapetyarv.
Halter, 242 F.3d 1144, 1149 (9th Cir. 2000)prgan v. Comm’r of Soc. Sec.
Admin, 169 F.3d 595, 602 (9th Cir. 199%xir, 885 F.2d at 604. “[W]hen an
opinion is not more heavily based on aigrat’s self-reports than on clinical

observations, [this] is no evidentiary basis for rejecting the opiniGmanim 763

F.3d at 1162. Here, Dr. Rosekrans condueatetinical interview that was based

entirely on Plaintiff's self-reports. Thouddr. Rosekrans also performed a me
status examination, he relied upon Riidi’'s responses. Plaintiff does not
challenge this reason, thus it is waivé&tke Carmickle533 F.3d at 1161 n.2 (co
may decline to address an issue not raised with specificity in Plaintiff's briefi
As Dr. Rosekrans’ opinion appearsgaly based on the symptoms Plaintiff
reported, which the ALJ pperly discounted, this was a specific and legitimatg

reason to accord Dr. Rosekrans’ opinion less weight.

Next, the ALJ found Dr. Rosekran®inion was not supported by his own

examination findings. Tr. 29A medical opinion may beejected by the ALJ if it
Is conclusory, contains inconsistencies, or is inadequately supp@nay.554

F.3d at 1228Thomas278 F.3d at 957. Moreovex physician’s opinion may be
rejected if it is unsupported by the physician’s treatment n@es.Connett v.

Barnhart 340 F.3d 871, 875 (9th Cir. 2003Jhe ALJ found Dr. Rosekrans’
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opinion inconsistent with Plaintiff'sunremarkable presentation and mental

status.” Tr. 29. Dr. Rosekrans obselWaintiff was nicely dressed and groomed,;

Plaintiff's speech was normal, not overlypid or slow; Plaintiff “did not appear

anxious defensive, angry or sullen”; PPi#if maintained appropriate eye contact

and cooperated during the evaluatiorgiftiff had “no signs of profound

depression”; Plaintiff was able to gopablic spaces without excessive anxiety;

Plaintiff’'s emotions did not seem “labile excitable, nor did they seem flat or
overly subdued”; and finally, Plaintiff’'s tught process, conceation, insight,
and judgment were all withinormal limits. Tr. 415-16. Plaintiff's contention t
Dr. Rosekrans’ opinion was “not incongist with Ms. Franco’s presentation,”
does not address the internal inconsistenciied by the ALJ. ECF No. 18 at 1]
The inconsistency between Dr. Rosekraisservations and the limitations he
assessed constitutes a specific and legitnneason for rejecting his opinion.
Bayliss 427 F.3d at 1216.

Finally, the ALJ found Dr. Rosekrans’ opinion was inconsistent “with th
remainder of the record.” Tr. 29. A&LJ may discredit physicians’ opinions th
are unsupported by the record as a wh8latson 359 F.3d at 1195. Moreover,
the extent to which a medical source iartiliar with the other information in [th
claimant’s] case record” islevant in assessing the weight of that source’s mq

opinion. See20 C.F.R. § 416.927(c)(6). Tkd.J noted inconsistencies with
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Plaintiff’'s routine treatment records froRlaintiff’'s primary care physician, Dr.
Brown. Tr. 29. Dr. Griffin opined thall three one-time evaltians in the recorgd
(of Drs. Rosekrans, Koenig, and Arnold) were inconsistent with Dr. Brown’s
treatment record which contained véitile about Plaintiff's psychiatric
complaints. Tr. 59-60. The ALJ also notadonsistency with the credited portjon
of Dr. Koenig’s opinion indicating Plainfitvas capable of perfm simple tasks.
Tr. 29. Dr. Rosekrans’ opion was also contradicted by the mild to moderate
limitations assessed by three non-examimiagtors’ opinions, including medical
expert Dr. Griffin, who reviewd the longitudinal recordSee Andrews v. Shalalp
53 F.3d 1035, 1041 (9th Cir. 1995) (explaining that non-examining source’s|report
may serve as substantial evidence @uay be used to reject an examining
physician’s opinion, if it is consistentithy and supported by other evidence in the
record).
Plaintiff contends that Dr. Rosekrans’ opinion was consistent other part of
the record, ECF No. 18 at 11, however, thogs not warrant@versal or remand
of the ALJ’s decision because it amasitd no more than a dispute about the
ALJ’s interpretation of the evidence. istwell established that the ALJ is
responsible for resolving cdidts in medical testimonyMagallanes v. Bowen
881 F.2d 747, 750 (9th Cir. 1989). Morenwen ALJ may choose to give more

weight to an opinion that is more consist with the evidence in the record. 20
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C.F.R. 8§ 416.927(c)(4) (“the more consistent an opinion is with the record as

whole, the more weight we will give that opinion”). “Where evidence is
susceptible to more than one rationaliptetation, it is the ALJ’s conclusion th
must be upheld.’Burch, 400 F.3d at 679.

The ALJ identified specific and legitate reasons supported by substan
evidence for according little weight to Dr. Rosekrans’ opinion.

2. Elizabeth Koenig, M.D. (Aug. 2014)

Dr. Koenig performed a psychiatiitterview and consultative examinatig
at the request of the Dap@ent of Disability Determination Services on Augus
31, 2014. Tr. 487-94. The only record she had available for review was the
evaluation of Dr. Rosekrans. Tr. 488- Though she noted the existence of

“diagnostic ambiguities,” Tr. 494, DKoenig diagnosed: major depressive

disorder, recurrent (rule out bipolar Il disorder, currently dsged, moderate-tot

severe without psychotic symptoms)eation deficit hyperactivity disorder,

combined type, provisional; anxiety diserdNOS, with panic and generalized

At

tial

n

t

anxiety, perhaps some PTSD symptoms; auieof alcohol abuse in sustained full

remission; and rule out personality disordert otherwise specified, with cluster

traits (particularly borderline) and perhagahizotypal traits. Tr. 493. Dr. Koen
assessed a GAF score of 62. Dr. Koapmed Plaintiff could perform simple

tasks well, but would have difficultith tasks requiring more sustained
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concentration (including math) or multiptéep commands. T494. Dr. Koenig
further opined that without stabilization loér mood and anxiety, she is “likely t
have difficulty with regular attendancewabrk as she has been having with her
classes.” Tr. 494. She also opinediRiff's lability and rapid speech “may”
interfere with effective communicationd.

The ALJ accorded significant weightttoe portion of Dr. Koenig’s opiniol

suggesting Plaintiff could perform simpkesks and the GAF score assessment.

29. The ALJ accorded little weight tlle remainder of her opinion citing three
reasons.ld.

First, the ALJ found Dr. Koenig’s opiom inconsistent with the treatment
record of Plaintiff's primary treating physan, Dr. Brown. Tr. 29. An ALJ may
reject a physician’s findirggthat are unsupported by ttezord as a whole or by
objective medical findingsBatson 359 F.3d at 1195. The ALJ noted Plaintiff’
“candid presentation with Dr. Brown “siwed no significant mental symptoms (

communications deficits.” Tr. 29. €hALJ referred to Dr. Brown’s nearly

contemporaneous treatment record froogist 11, 2014, just twenty days priof

the evaluation with Dr. Koenig on Augu3l, 2014. At Plaintiff's August 11
appointment with Dr. Brown, Plaintiff preated with primary complaints of left
otalgia and “associated fatigue,” |&ip pain, and headaches. Tr. 541, 543

(endorsing depression and anxiety in Brown'’s review of systems). The ALJ

ORDER - 26

0

\

Tr.

S

DI

to




10

11

12

13

14

15

16

17

18

19

20

found it notable that just days later, Bioenig opined that Plaintiff's “degree of

depression and distress with which shespnts,” would likely result in Plaintiff

having attendance difficulties at work as she has had with her cosmetology tlasses.

Tr. 494. In yet another example, Brown noted Plaintiff was “communicativel’
with a normal affect, Tr. 544, meanwhide. Koenig opined rapid speech might
interfere with effective communication,.1494. These inconsistencies with the
contemporaneous treatment record prodidespecific and tgtimate reason to
accord less weight to Dr. Koenig’'siopn that Plaintiff would likely have
attendance and communication difficulties.

Second, the ALJ found Dr. Koenig’s opinion was internally inconsistent
with the assessed GAF score of 62jaliithe ALJ found was “indicative of an
individual with some mild symptoms orree difficulty in social or occupational
functioning, but generally functioning prettyell.” Tr. 29. An ALJ may reject
opinions that are internally inconsistemguyen 100 F.3d at 1464. An ALJ is not
obliged to credit medical opinions trete unsupported by the medical source’s
own data and/or contradicted by the opns of other examining medical sources.
Tommasetfi533 F.3d at 1041. As noted by thimth Circuit, “a GAF score is
merely a rough estimate of an individlpaychological, social, or occupational
functioning used to reflect an individugalheed for treatmerit] it does not have

any direct correlate of work-rekd or functional limitations."Hughes v. Coleman
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599 Fed. Appx. 765, 766 (9th Cir. Aptib, 2015) (unpublished opinion) (citatig
omitted). Plaintiff does not address thesson, ECF No. 18 at 12-13, thus it is
waived. See Carmickle533 F.3d at 1161 n.2 (court yndecline to address an
issue not raised with specificity in Plaifisfbriefing). Even if the Court were tg
consider the issue, because the ALJ otfether specific and legitimate reason
discount Dr. Koenig’s opinion, any potential error in consideration of the GA
score is inconsequential to this ovediflability determination and is therefore
harmless.See Stout v. Comm’r of Soc. Sec. Admi¥ F.3d 1050, 1055 (9th C
2006).

Finally, the ALJ rejected Dr. Koenig&gpinion that Plaintiff's struggle with
attendance in cosmetologyheml was an indicator Plaintiff would likely struggl
with attendance at work. Tr. 29. &ALJ’s findings are upheld if they are
supported by inferences reasonably drawn from the re@wd.Molina674 F.3d
at 1111. Plaintiff was self-employeg a fulltime child care provider for many
years leading up to her alleged datew$et. Tr. 271. Plaintiff then nearly
completed cosmetology school, despitedamands and attendance problems.
Griffin testified that the ability to matain regular attendance at work would
depend on the “nature and demand ofviloek,” and that Dr Koenig's concern
about attendance was not made in refegen “any specific set of work demang

or work conditions.” Tr. 63. As discussedpra based on this record, it was

ORDER - 28

n

S to

-

=

e

Dr.

S




10

11

12

13

14

15

16

17

18

19

20

reasonable for the ALJ to conclude tthemands of cosmetology school were
greater than the simple work contemplabgdhe RFC, and to reject the contention
Plaintiff's absenteeism at school correlate$er ability to complete a typical work

day or work week. Accordingly, th&lLJ was entitled and dihere reasonably
reject Dr. Koenig's opinion regardirapsenteeism by providing specific and
legitimate reasons in support of his conclusion.

3. John Arnold, Ph.D. (Sept. 2015)

On September 28, 2015, Dr. Arnaldmpleted a psychological evaluation
diagnosing Plaintiff with persistent degssive disorder, latenset; generalized
anxiety disorder; rule out somatic symptdmorder; attention deficit disorder; gnd
borderline and dependent personality feadurule out disorder. Tr. 536-40. Df.
Arnold assessed marked limitations ie #bilities to: (i) adapt to changes in a
routine work setting; (ii) be aware nbrmal hazards artdke appropriate
precautions; and (iii) complete a nodmark day and work week without
interruptions from psychologically bassymptoms. Dr. Arnold recommended
stable housing, medical care and psycluaervices/counseling. Tr. 539. The
ALJ accorded little weight to DArnold’s assessment. Tr. 30.

First, the ALJ rejected Dr. Arnolgl'opinion because it was “cursory” ang
provided in a check-box form. Tr. 30. mMedical opinion may be rejected by the

ALJ if it is conclusory or inadequately supportdgray, 554 F.3d at 1228;
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Thomas278 F.3d at 957. Also, individuaiedical opinions are preferred over
check-box reportsSee Crane v. Shalgl@6 F.3d 251, 253 (9th Cir. 1996);
Murray v. Heckler 722 F.2d 499, 501 (9th Cit983). An ALJ may permissibly
reject check-box reports that do not comtany explanation of the bases for thg
conclusions.Crang 76 F.3d at 253. However,tieatment notes are consistent
with the opinion, a check-box form may not automatically be rejeGee.
Garrison 759 F.3d at 1014 n.1%ee alsadlrevizo v. Berryhill 871 F.3d 664, 667
n.4 (9th Cir. 2017) (“[T]here is no authoritiyat a ‘check-the-box’ form is any le
reliable than any other type of form”).
As the ALJ noted, Dr. Arnold’s testing showed “mild impairment” on Ti
A, but memory, insight, and judgment witmormal limits; thus, Dr. Arnold’s

testing did not support the ALJ’s cdasion Plaintiff would have difficulty

adapting to change or being aware of Indga As a one-time examining provider,

Dr. Arnold did not have an ongoing relatibinswith Plaintiff in order to lend
support to these opinions. Accordinghyithout other explanation, the fact Dr.
Arnold’s opinion was cursory was a specifind legitimate reason to reject Dr.
Arnold’s opinion.

Next, the ALJ also rejected D&rnold’s opinion was because, like Dr.

r

SS

ails

Rosekrans and Dr. Koenig’'s opinions, itsa@ot consistent with contemporanegus

treatment records of Dr. Brown. Tr. 30.is well established that the ALJ is
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responsible for resolving conftin the medical evidencélagallanes 881 F.2d

at 750. In March 2015, just six months prior to Dr. Arnold’s September 201%

evaluation, Dr. Brown noted Plaintifas “alert and coopative,” and had a

“normal mood and affect without evides of depression and anxiety,” “normal
attention span,” and “goasle contact” with open conveatson. Tr. 547. At her
visit with Dr. Brown in November 201%®laintiff had no psychiatric complaints,
Tr. 548, and in January 2016, Dr. Browdicated Plaintiff’'s symptoms of
depression were “well camtiled with medication.” Tr. 557. Plaintiff does not
specifically challenge this reason as a $&si rejection of Dr. Arnold’s opinion.
ECF No. 18 at 13.

The ALJ identified legitimate and sp&cireasons supported by substant
evidence for according little weight to Dr. Arnold’s opinion.

4. William Brown, M.D. (Aug. 2016)

The record also contains a lettiated August 29, 2016 from Plaintiff's

treating physician, Dr. Browy who began treating her becember 2013. Tr. 585.

Dr. Brown indicates that he has treatedifiiff for “severe” depression, anxiety
and arthralgiasld. He further states:
Plaintiff states that the above caimmhs prevent her from pursuing her
career as a cosmetologist for whicle $tas been trained. She develops

severe fatigue after cuttingdlfnair of 3-4 clients and is not able to put in
full day’s work because dhe above symptoms.
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The ALJ gave little weight to DBrown'’s “opinion,” while acknowledging

that Dr. Brown is a treating source. Bf.. However, the deference ordinarily

owed a treating physician does not apply where, as found by the ALJ, Dr. Bfown’s

letter is not a medical opinion, but a retida of Plaintiff's subjective complaints.

Tr. 31. Moreover, the opinion that Plaintiff is unable to work as a cosmetologist is

not entitled to special significance, as iaistatement on an issue reserved to the

Commissioner. 20 C.F.R. § 404.1527 (8) (“We will not give any special

significance to the source of an opinion ssues reserved to the Commissioney . . .

=

"); 20 C.F.R. § 416.927(d).

Assuming the ALJ was reqed to consider and weight the statement, an
ALJ may reject a treating physician’s opinion that is premised primarily on
subjective complaints thatehALJ properly discountedTonapetyan242 F.3d at
1149. The ALJ found that Dr. Brown’stler did not offer an opinion based upon
objective findings from his treatment notes, kriterated what Plaintiff told him,
Tr. 31.

The ALJ further found that Dr. Bravis treatment notes were internally
inconsistent even with Dr. Brown'’s claaterization of Plaintiff’'s depression,

anxiety, and arthralgia as “severe.” 3t. Dr. Brown’s treatment notes reflects

(D

Plaintiff's depression was “well controtlé with medication, Tr. 566, and as to
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arthralgia, Plaintiff suffered from a raahd “intermittent swelling of the hands
and ankles,” which was impved with massagand application of warm water.
Tr. 561. The Court concludes the ALJ's interpretation of the evidence is

reasonable and supported by substantialesad. Accordingly, the ALJ also s€

forth specific and legitimate reasons for assigning little weight to Dr. Brown’s

letter based upon Dr. Brown'’s reliance uptiaintiff’'s unreliable self-report and
its inconsistency with his own treatment records.

5. Reviewing Sources

Finally, Plaintiff contends the ALX®d by rejecting all of the treating an
examining physicians in the file, whilelyang upon the opinions of non-treating
non-examining physicians Drs. Eather, Agwend Griffin. ECF No. 18 at 14.
Plaintiff contends these opinions cannotlymselves justify the rejection of th
opinion of a treating physiciarECF No. 18 at 15 (citingester 81 F.3d at 831).
The opinion of a non-examining expert “may constitute substantial evidence

it is consistent with other indepéent evidence in the recordTonapetyan242

F.3d at 1149. Because the ALJ propercdunted the opinion evidence of Drs

Rosekrans, Koenig, Arnold and BrownetALJ did not error in relying on the
opinion evidence from the reviewing consatand testifying medical expert i

assessing Plaintiff's RFC. The ALJ furtHeund that this evidence was consis
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with the treatment record, including ttreatment notes of Dr. Brown. In
combination, these findings aunt to substantial evidence.
C. Lay Evidence

Plaintiff challenges the ALJ’s treatment of statements provided by Jan
Lederer, Plaintiff's motar. ECF No. 18 at 15.

An ALJ must consider the statementday witnesses in determining
whether a claimant is disable&tout 454 F.3d at 1053. Lay witness evidence
cannot establish the existence of medycdéterminable ipairments, but lay

witness evidence is “competent evidenas'to “how an impairment affects [a

claimant’s] ability to work.” Id.; 20 C.F.R. 8§ 416.913ge also Dodrill v. Shalala

12 F.3d 915, 918-19 (9th Cir. 1993) (“[¥nds and family members in a position

to observe a claimant’'s symptoms andydaitivities are competent to testify as to

her condition.”). If lay witness statentsrare rejected, the ALJ “must give
reasons that are germane to each witnegégtiyen 100 F.3d at 1467 (9th Cir.
1996) (citingDodrill, 12 F.3d at 919).

The ALJ summarized Ms. Lederer'dy)@014 Third Party Function Repo
Tr. 295-302, and August 201&iter, Tr. 338. Tr. 31. Ms. Lederer indicated
Plaintiff’'s impairments affect her numerous ways both mentally and physica
Tr. 300. For example, Ms. Lederer indma Plaintiff has trouble concentrating

and needs encouragement to perform ds/of daily living, Tr. 338; Plaintiff
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hates change and misses school becaudepoéssion or anxiety, Tr. 299; Plaintiff
constantly talks and has trouble slegpiTr. 338; her anxiety and depression
“seem to rule her simple life,” Tr. 338na her anxiety “kicks in” if she is around
more than one or two good friends or family, Tr. 338.

The ALJ accorded Ms. Lederer’s statents “little weight,” for the same
reasons he discounted Plaintiff's symptolams including the inconsistency with
the treatment record and lack of suppotiie medical record. Tr. 32. If the ALJ

gives germane reasons for rejectinditesny by one witness, the ALJ need only
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point to those reasons when rejecting similar testimony by a different witness.
Molina, 674 F.3d at 1114ee Valentine v. Comingoc. Sec. Admin574 F.3d
685, 694 (9th Cir. 2009) (holding tha¢cause the ALJ provided clear and
convincing reasons for rejecting the at@nt's own subjective complaints, and
because the lay witness’s testimony wadlambio such complaints, it follows that
the ALJ also gave germane reasons figateng the lay witness’s testimony).
Thus, the ALJ’s well-supported reasdosrejecting Plaintiff's subjective

symptoms claims apply as well to Ms.dezer’s statementsl’he Court conclude

[92)

the ALJ gave germane reasons for refegthe lay withess statements. Moreovyer,
Plaintiff does not articulate any addial limitations identified by Ms. Lederer
that the ALJ should have adopted, ECFE W® at 15, accordingly any error in

consideration of Ms. Lederer’s statements was harm&ssit 454 F.3d at 1055
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(error harmless where it is non-prejudidialclaimant or irrelevant to ALJ's
ultimate disability conclusion).
D. Step Five

Finally, Plaintiff's contends the AlLdrred at step five, because the ALJ
relied upon a RFC and hypothetical tfated to include all of Plaintiff's
limitations, including consistent absenteeisore than one day a month. ECF
18 at 18.

However, the ALJ’'s RF@eed only include those litations found crediblg
and supported by substantial evidenBayliss 427 F.3d at 1217 (“The
hypothetical that the ALJ poseéd the VE contained all ahe limitations that the
ALJ found credible and supported by substd evidence in th record.”). The
hypothetical that ultimately serves as theigdor the ALJ’s determination, i.e.,
hypothetical that is predicated on the Ad final RFC assessment, must accou
for all of the limitations and resttions of the partiglar claimant.Bray, 554 F.3d
1219, 1228 (9th Cir. 2009). “If an ALJ’s hypothetical does not reflect all of tk
claimant’s limitations, thethe expert’s testimony has no evidentiary value to
support a finding that thedlaimant can perform jola the national economy.id.
However, the ALJ “is free to accept oreej restrictions in a hypothetical quest
that are not supported lsybstantial evidence.Greger v. Barnhart464 F.3d 968

973 (9th Cir. 2006). A claimant fails to establish that a step five determinatig
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flawed by simply restating argumenathithe ALJ improperly discounted certain
evidence, when theecord demonstrates the evidence was properly rejected.
Stubbs—Danielsqrb39 F.3d at 1175-76.

Plaintiff contends the opinions of DKoenig and Dr. Griffin, as well as
Plaintiff's school records, demonstrate Rtdf would have “attendance issues if

required to work,” a limitation whicthe RFC did not accommodate. ECF No.

18

at 18. Plaintiff contends her expectdakences in excess of once per month make

her unable to sustain employment accordmthe vocational expert testimonid.
Plaintiff's argument is based entirely tire assumption that the ALJ erred in
considering the medical opinion evideraoed Plaintiff's symptom claimsSee
Stubbs-Danielson v. Astrug39 F.3d 1169, 1175 (9thrCR008) (challenge to
ALJ’s step five findings was unavailing wte it “simply restates [claimant’s]
argument that the ALJ’'s RFC finding did not account for all her limitations”).
reasons discussed throughout this deciglom ALJ’s adverse finding in regards
Plaintiff's subjective symptm claims and consideration of the medical opinior
evidence are legally sufficient and suppdrby substantial evidence. Thus, the
ALJ did not err in assessing the RR@aosed a hypothetical to the vocationa
expert that incorporated all of the lintians in the ALJ’'s RFC determination, tg
which the expert responded that jelathin the national economy exist that

Plaintiff could perform. The ALJ propg relied upon this testimony to support
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the step five determination. Therefotiee ALJ's step five determination that
Plaintiff was not disabled within the meag of the Social Security Act was pro
and supported by substantial evidence.

CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence and free of harmful eridrlS ORDERED:

1. Plaintiff's Motion for Summary JudgmemiCF No. 18 isDENIED.

2. Defendant’s Motion for Summary JudgmdaGF No. 22,is
GRANTED.

The District Court Executive is @icted to file this Order, enter
JUDGMENT FOR THE DEFENDANT, provide copies to counsel, aGllOSE
THE FILE.

DATED September 26, 2018.

s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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