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BEFORE THE COURT is Defendants’ Motion to Dismiss for Failure to
State a Claim, ECF No. 15. Defendants Coulee Medical Center; Grant, Lincolr
Okanogan County Hospital District No. 6; Roger St. ClaireryLa Ruse; Joyce
Bodeau; and Karie Schuler move to dismiss Plaintiff Mildred Shanklin’s
Complaint, ECF No. 1. A hearing was held in this matter on March 22, 2019. |
Shanklin was represented bgrry Moberg.Defendants were represented by
James King.The Court has considered the parties’ arguments, briefing, and thg
record, and is fully informed.

BACKGROUND

The following areghefactsasalleged in Ms. Shanklin’s complaint, ECF No.
1. Ms. Shanklin is the surviving spouse of John Shankiinat 4. In May of
2014, Ms. Shanklin alleges that Mr. Shanklin suffered a stroke that left him weg
on one side of his bodyid. This made Mr. Shanklin a high risk to fall and
confined him to a wheelchair at most timéd. For over a year following Mr.
Shanklin’s strokeMs. Shanklin cared for him at their homd. Ms. Shanklin
alleges that Mr. Shanklin did not fall a single time under he. dd.

By May of 2016, Ms. Shanklin alleges that she was unable to provide hel
husband with the 24our care that he needed. ECF No. 1 at 4. She claims that
placed him in a nursing home care facility in a town sixty miles away from Ms.
Shanklin’s home for about six monthisl. Throughout those six months, Ms.

Shanklin claims that Mr. Shanklin did not fall a single tind. However, Ms.
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Shanklin claims that she was unhappy with the distance that she had to travel
her husband, so she sought a closer nursing home in which to place Mr. Shank
Id. at 4-5. She alleges that she placed her husband into the care of Defendant
Coulee Medical Center (“CMC”)Id. at 5.

At CMC, Ms. Shanklin alleges that her husband was identified as a patie
with a highrisk of falling. ECF No. 1 at 5. According to Ms. Shanklin, however,
CMC and the individual Defendants, who were all responsible for Mr. Shaklin]
care, failed to or refused to develop a care plan that would protect him from fal
Id. As a resultMs. Shanklin alleges that Mr. Shanklin fell four times over a
period of four monthsld. at 5-7. Ms. Shanklin claims that Defendants failed to
properly supervise Mr. Shanklin to keep him from fallindgakeprecautions to
prevent any injury resulting from the fallgd. Three days after Mr. Shanklin’s
fourth fall, Mr. Shanklin passed awaid. at 78.

Ms. Shanklin filed this complaint individually and as the personal
representative of her husband’s estate against Defendants for violations of the
Feckral Nursing Home Reform Amendments (“FNHRA”) and several claims un
state law. ECF No. 1 at-83. Defendantasow move to dismiss theomplaing
arguing that the FNHRA does not apply to them and that the FNHRA is not
enforceable through section 1983CF No. 15.

I

11
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LEGAL STANDARD

After a defendant files its answer, the defendant may move for judgment
the pleadingd. Fed. R. Civ. P. 12(c)Similar toa Rule 12(b)(6notion, the court
accepts all factual allegations in the complaintr@as and construes them in the
light most favorable to the nemoving party. Fleming v. Pickard581 F.3d 922,
925 (9th Cir. 2009). The analysis for a Rule 12(c) motion is “substantially
identical” to the analysis for a Rule 12(b)(6) motidhavez vUnited States683
F.3d 1102, 1108 (9th Cir. 2012). Judgment on the pleadings is appropriate wh
there is no issue of material fact in dispute and the moving party is entitled to
judgment as a matter of lavitleming 581 F.3d at 925.

A plaintiff's complaint must plead “enough facts to state a claim to relief

that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 570

(2007). A claim is plausible when the plaintiff pleads “factual content that allows

the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (2009). While the Cour

construes the facts in the light most favorable to themowing party, a court is

not required to “assume the truth of legahclusions merely because they are cast

1 Because Defendants have filed an answer, ECF No. 10, the Court construes

Defendants’ Motion to Dismiss under Rule 12(b)(6) as a Motion for Judgment gn

the Pleadings under Rule 12(c). Fed. R. Civ. P. 12(c) (“After the pleadings are
closed—but not early eaugh to delay trial-a party may move for judgment on
the pleadings.”).
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in the form of factual allegations Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir.

2011) (per curiam) (internal quotation omitted). A plaintiff's complaint cannot

survive if it is solely supported by “conclusalfegations of law and unwarranted

inferences.” Adams v. Johnsg855 F.3d 1179, 1183 (9th Cir. 2004).
DISCUSSION

Defendants make two arguments as to why Ms. Shanklin’s FNHRA claim
should be dismissed. First, they argue that CMC is not a “nursing facility” that
regulated by the FNHRA. ECF No. 15 at 4. Second, they argue that the FNHF
Is not enforceable through section 1983 litigatitoh.at 8.

Coulee Medical Center’s Status as a Nursing Facility as Defined by the FNHR/

The parties dispute wheth€MC is a “nursing facility” under the FNHRA.
ECF No. 15 at 4; ECF No. 21 at 8.

When interpreting a statute, the Court begins with the statute’sUexed
States v. Neal/ 76 F.3d 645, 652 (9th Cir. 2015). “We interpret statutory terms
accordane with their ordinary meaning, unless the statute clearly expresses an
intention to the contrary.’ld.

Under the FNHRA, a “nursing facility” is defined as “an institution (or a

distinct part of an institution) which (1) is primarily engaged in providing to

residents (A) skilled nursing care and related services for residents who requir¢

medical or nursing care, (B) rehabilitation services for the rehabilitation oédjur

disabled, or sick persons, or (C) on a regular basis, heddtted care and services
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to individuals who because of their mental or physical condition require care ar
services (above thevel of room and board) which can be made available to the
only through institutioal facilities, and is not primarily for the care and treatment
of mental diseases; (2) has in effect a transfer agreement (meeting the require
of section 1395x(l) ofhis title) with one or more hospitals having agreements in
effect under section 1395cc of this title; and (3) meets the requirements for a
nursing facility described in subsections (b), (c), and (d) of this sec¢tida.”
U.S.C. § 1396r(a).

Under thisstatutory definition, Defendants argue that CMC is not a “nursir
facility” because the Centers for Medicare and Medi&sadrsices (“CMS”)
designated CMC as a “critical access hospital” (“CAHEECF No. 15 at 67.

However,under the FNHRA, a nursingdiity is defined by the care it provides

2 The same definition applies to a “skilled nursing facility,” absent subsection
(@)(1)(C), in a separate statuteeed2 U.S.C. § 13953(a).

3 In support of this argument, Defendants rely on the Declaration of Ramona

Hicks, ECF No. 17. Generally, a Court should not consider matters outside the

pleadings when considering a motion for judgment on the pleadings. Fed. R. (
P. 12(d). However,aCourt can take judicial notice of facts not subject to
reasonable dispute that are generally known or can be accurately and readily
determined fronmeliablesources.Lee v. City of L.A.250 F.3d 668, 6889 (9th

Cir. 2001); Fed. R. Evid. 201. Defendants argue that Ms. Hicks’s declaration i

not subject to reasonable dispute. ECF No. 15 at 7Withouta basisto
conclude thathe information in Ms. Hicks’s declaration is not subject to
reasonable dispute, the Court cannot consider Ms. Hicks'srdeatafor the
purposes of this motion. Tredore, theCourt declines to take judicial notice of
Ms. Hicks’s declaration and will not consider it to resolve this motion.
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rather than a designation made by a government entity. 42 U.S.C. § 1396r(a).
There is nothing in the text of the FNHRA that precludes a hospital like CMC fr
being both a nursing facility and a CAbee42 U.S.C. § 1396r. Defendants
argue that proving that CMC is not a nursing facility is essentially asking them {
prove a negative. ECF No. 26 at 4. While that is true, that is the reality of the
judgment on the pleadings standah® Court must construe all facts in favor of
the nonmoving party. Fleming 581 F.3cat 925 Construing the facts in favor of
Ms. Shanklin, the Court finds that the complaint plausibly alleges that CMC is &
nursing facility under the definitioim the FNHRA.

The Enforceability ofthe FNHRA through Section 1983

The parties dispute whether the FNHRA is enforceable through a section
1983 action. ECF No. 15 at 8; ECF No. 21 at 17.

Section 1983 allows a plaintiff to bring actions against people who, undel
the color of state law, deprive the plaintiff of “any rights, privileges, or immunitiq
secured by the Constitution and laws.” 42 U.S.C. § 1983. However, in order t¢
seek relief under section 1983, “a plaintiff must assert the violation of a federal
right, not merely a violation diederallaw.” Blessing v. Freeston&20 U.S. 329,
340 (1997) (emphasis in original). To determine whether a federal statute conf
a federal right that may be enforced through section 1983, the court considers
factors. First, Congress must haweended the law to benefit the plaintifid.

Second, the right must not be so “vague and amorphous” that its enforcement
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would strain judicial competenced. at 34641. Third, the statute must impose a
binding obligation on the states couched imad&tory, rather than precatory,
language.ld.

When the statutory provision in questi@renacted pursuant to Congress’s
spending power, the provision provides no basis for section 1983 enforcement
unless Congress speaks with a clear voice and marafestsambiguous intent to
confer individual rights.Gonzaga Univ. v. D@é&36 U.S. 273, 280 (2002). “In
legislation enacted pursuant to the spending power, the typical remedy for stat
noncompliance with federally imposed conditions is not a privateeaafusction
for noncompliance but rather action by the Federal Government to terminate fu
to the State.”Pennhurst State Sch. & Hosp. v. Halderm&il U.S. 1, 28 (1981).
Because the FNHRA was enacted pursuant to Congress’s spending pewer, t
ultimate question for th€ourt is whether Congrespoke with a clear voice and
manifested an unambiguous intent to create an individual righihzaga 536
U.S. at 280.If Plaintiff establishes the existence of thdividual right, it is

presumptively enforceable through section 1988. at 283-84.

4 Theparties disputevhether Ms. Shanklin was asserting a private right of action
or enforcing the statute through section 1983. ECF No. 15 at 8; ECF No. 21 at
Because Ms. Shanklin asserts that Defendants were acting under color ofstat
ECF No. 1 at 11, Ms. Shanklin’s claim is a section 1983 cl&owever, as the
Supreme Coa noted inGonzagathe individual rights analysis for a claim throug}
section 1983 and a private right of action is the sa@mnzaga536 U.S. at 290.
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Intent to Benefit the Plaintiff

For a statute to create an enforceable right, the text must be “phrased in
terms of the persons benefitedCannon v. Univ. of Chi441 U.S. 677, 693 31
(1979). Statutes that have an “aggregate” focus and are “not concerned with
whether the needs of any particular person have been satisfied” do not create

individual rights. Gonzaga536 U.S. at 288 (internal citations and quotations

omitted). InGonzagathe Supreme Court held that the language “[n]o person . |.

shall . . . be subject to discrimination” is tiype of“individually focused
terminology” that creates an enforceable federal rigghtat 287.

Ms. Shanklin argues that Defendants iethseveral subsections of 42
U.S.C. § 1396r(b). “A nursing facility must care for its residents in such a mani
and in such an environment as will promote maintenance or enhancement of tf
quality of life of each resident.” 42 U.S.C. § 1396r(b)(1)(A4.nursing facility
must provide services and activities to attain or maintain the highest practicabls
physical, mental, and psychosocial weding of each resident in accordance with
a written plan of care whieh(A) describes the medical, nursing gsychosocial
needs of the rest and how such needs will be met; . . . and (C) is periodically
reviewed and revised by such team after each assessment under paragraph (3
U.S.C. 8§ 1396r(b)(2)(A) and (C). “A nursing facility must conduct a
comprehensi, accurate, standardized, reproducible assessment of each resid

functional capacity.” 42 U.S.C. 8§ 1396r(b)(3)(A). “The results of such an
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assessment shall be used in developing, reviewing, and revising the resident’s
of care under paragraph (2).” 42 U.S.C. § 1396r(b)(3)(D). “To the extent need
to fulfill all plans of care described in paragraph (2), a nursing facility must
provide (or arrange for the provision f) . . (i) medicallyrelated social services
to attain or maintain the highest practicable physical, mental, and psychosocial
well-being of each resident; . . . (v) angoing program, directed by a qualified
professional, of activities designed to meet the interest and the physical, menta
and psychosocial webleing of eachesident.” 42 U.S.C. § 1396r(b)(4)(A)(ii)) and
(V).

District and circuit courts are split as to whether this language in section
1396r(b)is phrased with an intent to benefit the nursing facility residente

courts that have held that section 1396r(b) creates enforceable rights have fou

that the “provisions are obviously intended to benefit Medicaid beneficiaries and

nursing home residents, not the nursing home themsel@sarhmer v. John J.
Kane Rg'l Ctrs.-Glen Hazel570 F.3d 520, 527 (3d Cir. 2009). Even though the
subjects of the phrases themselves are nursing facilities, several courts have h
that the provisions of section 1396r(b) aobviously intended to benefit Medicaid
beneficiaries.”Concourse Rehab. & Nursing Ctr. Inc. v. Whal249 F.3d 136,
144 (2d Cir. 2001).

Other courts have held that the language of section 1396r(b) “is exactly t

sort of broad aggregate or systemwide policy and practice statement” that does
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intentionaly benefit nursing home residents or receivers of Medicaahguinetti

v. Avalon Health Care, IncNo. 1:12CV-0038 AWI SKO, 2012 WL 2521536, at
*5 (E.D. Cal. June 28, 2012) (quotations omitted). According to these courts, t
directives in section 1396r “are intended to direct the efforts of the faciliagdsdir
than conferring “a right on patients that can be vindicated by way [of] section
1983.” Id. Applying GonzagaandBlessingto section 1396r(b), some courts have
found that section 1396r(b)dases on the persons regulatedrsing facilities)
rather than the persons benefitadrsing facility residents) anthus is
unenforceable through section 1983awkins v. Cty. of Bent, ColdB00 F. Supp.
2d 1162, 1167 (D. Colo. 2011).

The section 1396r(b) provisions that Ms. Shanklin is attempting to enforc

in this case are all phrased in terms of what the nursing facilities must do, rathe

than theprotections that the patients must receive. 42 U.S.C. 8§ 1396r(b). Becg
the nursing facilitiesr& the subjects of the provisions in question, the provisiong
are not “phrased in terms of the persons benefited” and do not afford individua
rights to nursing facility patiente€Cannon 441 U.S. at 693 n.13. While the

provisions mention the nursing facility residents and the benefits that they shot
receive from the nursing facilities, such as the “maintenance or enhancement ¢
guality of life of each residentthe facilities’ placement as the subject of the

provisions, along with the fact that the FNHRA was passed under Congress’s
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spending power, show that Congress did not intend to confer individual rights v
the FNHRA's language.

Ms. Shanklin argues that this Court should follow the reasoning from
RollandandDunakin ECF No. 21 at 228. In Rolland the First Circuit held that
several provisions of the FNHRA created individual rights enforceable through
section 1983, including provisions under sections 1396r(b), 1396r(c), ande)396
Rolland v. Romney18 F.3d 42, 53 (1st Cir. 2003n Dunakin the Western
District of Washington held that certain provisions under section 1396r(e) were
enforceable through section 1983unakin v. Quigley99 F. Supp. 3d 1297, 1316
(W.D. Wash. 2015)However these two cases differ from this case because the
courtsmainly analyzed section 1396r(e) as opposed to 1396Rtand 318
F.3d at 53Dunakin 99 F. Supp. 3d at 1316ee also Blessing20 U.S. at 342
(holding that courts should focus their privatghts analysis on “specific statutory
provision[s]”). To any extent that these cases found that section 1396r(b) conf
enforceable individual rights, the Court rejects their analyses.

Ms. Shanklin alsairgesthis Court to adopt the reasoningtioé Grammer
court. ECF No. 21 &2. InGrammey the Third Circuit held that section
1396r(b), and the entire FNHRA, is “replete with rigbteating language,” and is
thus enforceable through section 19&ammer 570 F.3d at 529However, the
Gramner Court stated that it was “not concerned that the provisions . . . are

phrased in terms of responsibilities imposed on the state or the nursing Hdme.”]
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at 530. The Gramner holdingis inconsistent with the Supreme Court’s holding in
Gonzagaand previouslyn Cannon that a statute creating enforceable rights

“must be phrased in terms of the persons benefit€diizaga536 U.S. at 274

(citing Cannon 441 U.S. at 692 n.13). While the residents are certainly benefite

by the FNHRA, those benefits or interests are not enforceable through section
because the statute is not phrased with an intent to benefit the reside(if#|t
Is rights, not the broader or vaguer ‘benefits’ or ‘interests,’ that may be enforceq
(emphasis in original)). The language of section 1396r(b) does not satisfy the
Blessingfactor. Therefore, theCourt declines to folloviGrammer

Clear and Definite Right

The secondlessingfactor is that the right protected by the statute is “not g
vague and amorphous that its enforcement would strain judicial competence.”
Blessing 520 U.S. at 34811. Courts that have found an enforceable right under
section 1396r(b) have said that the rights are “clearly delineated by the provisic
because “[t]he repeated use of the phrases ‘must provide,” ‘must maintain’ and
‘must conduct’ are not unduly vague or amorphous such that the judiciary canr
enforce the statutory provisionsGrammer 570 F.3d at 528. Courts that have no
found an enforceable right in the FNHRA have held that its provisions refer onl
“generalized, vague, amorphous quabfylife interests that are insufficiently
definite to be justiciable.’Kalan v. Health Ctr. Com’n of Orange Cty., Val98

F. Supp. 3d 636, 645 (W.D. Va. 2016).
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It is unclear how Ms. Shanklin’s FNHR&aimwould be proven or
disproven if this caseere toproceedo trial. For example, under one provision
that Ms. Shanklin wishes to enforce, asiag facility must “promote maintenance
or enhancement of the quality of life of each resident.” 42 U.S.C. §
1396r(b)(1)(A). Under another provision, a nursing facility must provide
“medically-related social services to attain or maintain the highastipable
physical, mental, and psychosocial wieding of each resident.” 42 U.S.C. §
1396r(b)(4)(A)(ii). Enforcing tleseprovisiors would strain judicial competence,
as it is unclear what standartie Courtwould use toevaluatevhether Defendants
violated Mr. Shanklin’sight to“quality of life” or “the highest practicable
physical, mental, and psychosocial wedling.” The provisions that Ms. Shanklin
wants to enforce are filled with subjective language witletedrstandards for the
Court or thgury to evaluate in a potential trial.

The Grammercourt found that the secolessingfactor was met because
of the “repeated use of the phrases ‘must provide,” ‘must maintain’ and ‘must
conduct™ throughout the statuté&srammey 570 F.3d at 528. Buhis analysis is
more appropriate in the thiBlessingfactor, which asks whether the statute
unambiguously binds the stateBlessing 520 U.S. at 341.

Even if the FNHRA included rightsreating language that intended to
benefitnursing facilityresidents like Mr. Shanklin, the Court finds that those righ

are too vague or amorphoush®enforcel through section 1983 litigationlhe

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS 14
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Court finds that section 1396r(b) does not pas8tbssingtest’s first or second
elements. The Court finds thagiction 1396r(b) is not enforceable through sectiof
1983 andtherefore is not a claim upon which relief can be granted. The Court
dismisesMs. Shanklin’s FNHRA claim with prejudice.

State Law Claims

Defendants argue that the Court should dismiss the state law claims upo
dismissal of the FNHRA claim as a matter of discretion. ECF No. 15 at 17; 28
U.S.C. 8§ 1367(c)Ms. Shanklin’s other claims are all state law claims over whicl
the Courtwould have to exercissupplemental jurisdiction. ECF No. 1 at-14.

Ms. Shanklin wants the Court to maintain supplemental jurisdiction over her sta
law claims. ECF No. 21 at 31.

A district court has supplemental jurisdiction over claims that “form part 0
the same casa controversy” of claims over which a district court has original
jurisdiction. 28 U.S.C. § 1367(a). However, if a district court dismisses all clail
over which it has original jurisdiction, the court “may decline to exercise
supplemental jurisdictiondver the remaining claims. 28 U.S.C. § 1367(c)(3). If
original jurisdiction claims are dismissed before trial, it is common practice to
decline to exercise jurisdiction over any remaining state law clas®as.Acri v.
Varian Assocs., Inc114 F.3d099, 1001 (9th Cir. 1997).

Because the Court no longer has original jurisdiction over Ms. Shanklin’s

claims, the Court finds no basis to exercise supplemental jurisdiction over her
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remaining state law claimsSee28 U.S.C. § 1367(c)(3Acri, 114 F.3cdat 1001.
Therefore, Ms. Shanklin’s state law claims are dismissed without prejudice for
of subject matter jurisdiction.

Accordingly,IT ISHEREBY ORDERED:

1. Defendants’ Motion to Dismis§CF No. 15, is GRANTED.

2. Plaintiff's 42 U.S.C. 8§ 1988laim under the Federal Nursing Home
Reform Amendments, 42 U.S.C. § 1386eq.is DISMISSED with prejudice.

3. Plaintiff's state law claims afgl SM1SSED without preudice.

4.  All pending motions ar®ENIED asmoot. All pending hearing dates
are stricken.

5.  Judgment shall be entered in favor of Defendants.

IT 1SSO ORDERED. The District Court Clerk is directed to enter this
Order, provide copies to counselndclosethis case.

DATED April 15, 2019

s/ Rosanna MalouPeterson

ROSANNA MALOUF PETERSON
United States District Judge
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