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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Mar 29, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BYRON S,
Plaintiff, No. 2:17-CV-00408RHW
V. ORDER GRANTING
DEFENDANT’'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.13 & 14. Plaintiff brings this action seeking judicial review, pursuant to 42
U.S.C. § 405(g), of the Commissionernsdl decisionwhich denied his
application for Supplemental Security Income under Title XVI of the Social
Security Act, 42 U.S.C 88 13811383. After reviewing the administrative record
and briefs filed by the parties, the Court is rfolly informed. For the reasons set
forth below the CourtlGRANTS Defendant’dViotion for Summary Judgmeand
DENIES Plaintiff's Motion for Summary Judgment
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l. JURISDICTION

Plaintiff filed his application forSupplementabecuritylncome benefiten
January 24, 2013R 17, 31823. His alleged onset dat& disabilityis January
24, 2013. AR 17, 319, Plaintiff's applicationwasinitially denied onMay 7, 2013
AR 192-95, and on reconsideration duly 26 2013, AR 199-206.

Administrative Law Judge (“ALJ").ori L. Freundheld ahearingon July
13, 2015AR 17, 51, 53however, the hearing was continued in order to obtain
additional medical evidenc@. second hearing was held bfarch 14, 2016AR
17,11212. The second hearing was also continued in order to @utdinonal
medical evidencéA third hearing was held on September 1, 2016. ARL#7 On
September 162016 the ALJ issued a decision findiRlaintiff ineligible for
benefits AR 17-32. The Appeals Council denidelaintiff's request for review on
October 262017 AR 1-6, making the ALJ’s ruling the “final decision” of the
Commissioner.

Plaintiff timely filed the present action challenging the denial of benefits,
December 142017. ECF No.5. Accordingly, Plaintiffs claims are properly
before this Court mguant to 42 U.S.C. § 405(Q).

I SEQUENTIAL EVALUATION PROCESS
The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable physical or

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~2




1C

11

12

13

14

15

16

17

18

18

20

mental impairment which can be expected to result in death or which has laste
can be expecte last for a continuous period wot less than twelve monthsi2
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(AA claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhis previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-f8tep gquential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(®unsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engageabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 CF.R. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is not entitled to disability ben2ft€.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severaiiment, or combination
of impairments, that significantly limits the claimant’s physical or mental ability

do basic work activitie20 C.F.R 88 404.1520(c) & 416.920(d)\ severe

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evideR0eC.F.R. 8§ 404.15689 &
416.908009. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently seeeas to precludsubstantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925;

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listingd$fthe impairment meets or
equals one of the listed impairments, the claimapeéissedisabkd and qualifies
for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant w2RKC.F.R. 88 40.1520(e)(f) &
416.920(eX). If the claimant can still perform past relevant work, the claimant i

not entitled to disabilitypenefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the clasnant i

able to perform other work in the national economy, taking into account the

claimant’s age, education, and work experie®ee20 C.F.R. 88 404.1512(f),

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~4
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404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96T(x)neet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “signific@atloin the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢ltran v. Astrue,
676 F.3d1203, 1206 (9th Cir. 2012).
[ll.  STANDARD OF REVIEW

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(g)-he scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “piilit is not supported by
substantial evidence or is based on legal erkitl’v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing § 405(g)$ubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&soddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotiagdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (enal quotation marks omittedin determining
whether the Commissioner’s findings are supported by substantial evidence, “a
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviderRelibins v. Soc.
Sec. Admin 466 F.3d 80, 882 (9th Cir. 2006) (quotintdammock v. Bower879

F.2d 498, 501 (9th Cir. 1989)).

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~5

a



1C

11

12

13

14

15

16

17

18

18

20

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see ds0 Thomas v. Barnhar@78 F.3d 947, 954 {<Cir.

2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decisiongtihonclusion must be upheldMloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless."Molina v. Astruge 674 F.3dL104,1111(9th Cir. 2012) An error is
harmless “where it is inconsequential to the [ALJ's] ultimate nondisability
determination.ld. at 1115. The burden of showing that an error is harmful
generally falls upon the party appealing the ALJ's deciSlhmseki v. Sanders
556 U.S. 396, 4690 (2009).

IV. STATEMENT OF FACTS

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized herBlaintiff was44 years oldonthedatethe
application was filedAR 30. Hehasat least a high school educatideh. Plaintiff

Is able to communicate in Englidd. Plaintiff has a history of drug and alcohol

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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abuseAR 27-28, 580 807. Plaintiffhaspastrelevantwork as ametal fabricator,
kitchen helper, and fish processAR 30.
V. THE ALJ'S FINDINGS

The ALJ determined th&tlaintiff hasnot beenunder a disability within the
meaning of the AcsinceJanuary 24, 2013, the date the application was #&d.
17, 31.

At step one the ALJ found thaPlaintiff has not engaged in sghantial
gainful activitysince the filing of his application on January 24, 2@&itthg 20
C.F.R.§ 416971et seq). AR 19

At steptwo, the ALJ found thaPlaintiff has the following severe
impairmentsosteoarthritis of the right knee; history of fracture to the left fibula;

degenerative disc diseaskthe lumbar spine; osteoarthritis right elbdoateral

rotator cuff tears, statysost left ankle fracture; borderline intellectual functioning;;

personality disordenot otherwise specifieddjustment disorder with mixed
anxiety and depressed mood; and a history of polysubstance(eitinge20
C.F.R.8§ 416.920(c)). Id.

At stepthree, the ALJ found thaPlaintiff doesnot have an impairment or
combination of impairments that met or medically equaled the severity of the lig
impairments in 20 C.F.R. § 404, Subpt. P, App. 1 (citing 20 C.F.R.B38 4

920(d), 416.925 and 4.6.926). AR 2L.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~7
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At stepfour, the ALJ foundhatPlaintiff hasthe residual functional
capacityto: perform light work as defined in 20 C.F.R. § 416. 967(b) except that
he canlift/carry 20 pounds occasionally and up to 10 pounds frequently
stand/walk30 minutes at a time for a total €1k hours in an eightiour workday
sit for six hours in an eightour woikday; he is limited to frequent operation of
foot controls bilaterally; he cannot climb ladders, ropes or scaffoédsan
frequently climb ramps and stairs; he can frequently stoop and kneel; he can
occasionally kneel, crouch and crawl; he cannot reach overhead bilaterally but
can frequently reach in all other directions; he is limited to frequent handling,
fingering, and feeling bilaterally; he must avoid all exposure to extreme cold,
excessive vibration and unprotected heights; he must avoid concentrated expo
to wetness, humidity, hazardous machinery, operational control of moving
machinery and airborne irritants such as fumes, odors, dust, gases, etc.; he is
limited to simple repetitive tasksuperficial interaction with the public; occasiona
interaction with coworkers and supervisors, with no tandem tasks. AR 23.

The ALJ determined that Plaintiff was unable to perform any past relevan
work. AR 30.

At stepfive, the ALJ found thain light of Plaintiff's age, education, work

experience, and residual functional capacity, there are jobs that exist ircamgnifi

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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numbers in the national economy thatcha performAR 30. These includemail
clerk, routing clerk, and inspector/hand packag& 31.
VI. ISSUES FOR REVIEW

Plaintiff argues that the Commissioner’s decision is not free of legal error|
and not supported by substantial evide&eecifically, heargues the ALJ erred
by: (1) Improperly assessing Plaintiff’'s credibility2)improperly assessing
Plaintiff's residual functional capacities; (3psing @ incomplete hypothetical
guestion to the vocational expert; and (4) improperly finding Plaintiff to be capa
of substantial gainful activity at Step Five of the Sequential Evaluation Process

VIl . DISCUSSION
A. The ALJ Properly Discounted Plaintiff 's Credibility .

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is credibdenmasettv. Astrue 533
F.3d1035,1039(9th Cir. 2008).First, the claimant must produce objective
medical evidence of an underlying impairment or impairments that could
reasonably be expected to produce some degree of the symptoms &lleged.
Second, if the claimant meets this threshold, aacktis no affirmative evidence
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity of [her] symptoms only by offering specific, clear, and convincing reast

for doing so.”Id.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~9
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In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less thahd;48) unexplained or
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activiti€smioleny. Chater 80 F.3d1273,
1284. When evidence reasonably supports either confirming or reversing the A
decision, the Court may not substitute its judgment for that of theTeckett v.
Apfel 180 F.3d 1094, 1098 (9th Cir.199Blere, the ALJ found that the medically
determinable impairments could reasonably be expected to producenthiess
Plaintiff alleges; however, the ALJ determined that Plaintiff's statements of
intensity, persistence, and limiting effects of the symptoms were not entirely
credible. AR24. The ALJ provided multiple clear and convincing reasons for
discrediting Plaintiff's subjective complaint testimony. 2R 28.

1. The ALJ properly discredited Plaintiff's subjective complaints
due toevidence ofdrug seeking behavior.

First, he ALJnotedPlaintiff's history ofmisleadingstatements and visits to
medicalprovidersin order to obtain pain medicatiamsR 27-28.See Smoler80
F.3d at 1284 (ALJ may consider “ordinary techniques of credibility evaluation,

such as the claimant's reputation for lying”).

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~10
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Plaintiff has a history of polysubstance ahuse 27-28, 580, 807, and there
areseveral notations the recordegardingPlaintiff's drug seeking behavioAR
27-28, 479, 504, 529, 78792,810.For examplepn several occasions Plaintiff
requested to refill his pammedication early. AR 27504 525 There aralso
multiple instances in the record in whiehaintiff failed to disclose prior pain
subscriptions to emergency room staff. AR 279, 5250n July 2, 2013an
emergency room provider notéhintiff’'s drug £eking behavioand misuse of
emergency room carédR 525. On July 10, 201anotherexamining physician,
Dr. Racht, noted that Plaintiff demonstrated “significant drug abuse behéavior.”
AR 27, 810An ALJ maydiscredit a claimant when there iskelihood thatthe
claimant was exaggerating complaints of physical pain in order to feed lnes
addiction to a prescription medicatiddee Edlund v. Massana#53 F.3d 1152,
1157 (9h Cir. 2001).

There issubstantial evidence in the record documenting Plaintiff's drug
seeking behavior. As such, the ALJ properly discredited Plaintiff's subjective p:

complaints based on Plaintiff's drug seeking behavior.

2. The ALJ properly discredited Plaintiff's subjective complaints
due to inconsistencies with the medical evidence.

The ALJ also noted multiple inconsistencies between Plaintiff's subjectivg

1 The Court notes that in his Motion, Plaintiff asserts that “no treating nor exangiroviders
challenged Plaintiff's credibility.” ECF No. 13 at 14. This assertion is adidted by Dr.
Racht’s notation regarding Plaintiff's significant drug abuse behavioil8 KR

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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complaints and the medical evidence on record. AR& An ALJ may discount a
claimant’s subjective symptom testimatiyat is contradicted by medical evidence
Carmicklev. Comm'r, Soc. Sec. Admib33 F.3dL155,1161(%th Cir. 2008)
Inconsistency between a claimant’s allegations and relevant medical evidence
legally sufficient reason to reject a claimant’s subjective testimbmyapetyan v.
Halter, 242 F.3d 1144, 1148 (9th Cir. 2001).

a. The medical evidence does not support tHevel of physical
impairment claimed by Plaintiff.

Plaintiff’'s subjective complaints regarding his physical limitatiand pain
areinconsistent with the medical evidence on recAifid.24-25, 425, 485, 494,
522, 728 For examplePlaintiff alleges disabling knee pain in his right knee,
however x-rays ofhisright knee showed only mild ostarthritis AR 24,429, and
physical examination of the knee revealed normal alignment, normal strength,
swelling or effusion, and good ramdAR 24, 524, 549, 6583. Further Plaintiff
did not report any swelling, popping or sense of instability in his right l&fee.
24,424-26, 429,494,

With regard taPlaintiff's alleged shoulder pain ALJ acknowledged that
Plaintiff does suffer from bilateral rotator cuff tears. AR Bdwever, in
December 2011 and May 20 Haintiff presentedargely intact range of motion
of the shoulders, with some limitations due to subjective pain complaiRt24,

494, 522

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~12
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As for Plaintiff’s allegations oflisabling back pairthe ALJ noted that while
Plaintiff did in fact suffer from lumbar degenerative disc disease, physical

examinations of Plaintiff revealed only mild to occasionally moderate findiigs.

25. During musculoskeletal examinations the Plaintiff demonstrated normal gait

and station, normal strength and tone of the lumbar spine, no spasm, little to n¢
tenderness, normal strength in lower extremities, normal sensation and normal
reflexes. AR 25, 425, 485, 494, 522, 549, 561, 653, 728, 732, 744, 766, 775, 8

In 2013, Plaintiff fractured his left fibula. AR 20, 664, 801. Despite
Plaintiff's allegations of continued ankle pain and limitations, records show that
Plaintiff experienced decreased pain and improved functional abilities post
surgery.d.; seeBrownv. Barnhart,390 F.3d 535, 540 (9th Cir. 2004} an
impairment can be controlled by treatment or medication, it canreuirisedered
disabling). Records indicate that Hailed to attend followup appointments after
his ankle surgery. AR 28, 586, 71085/ 999 .Further, Plaintiff reported being able
to walk up to one mile if he has his medication. AR2Z%} 35559, 37479.

There is substantiahedical evidenceo support the AL3 finding that
Plaintiff's physical impairments were not disabling as Plaintiff claims. The
Court finds no legal error in the ALJ’s conclusion regarding Plaintiff's credibility
based on these inconsistencies

I

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~13
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b. The medical evidence does not support the level miental
impairment claimed by Plaintiff.

Plaintiff alsodleges disablingmental conditions includindepression,
anxiety and social limitationgiowever,mental status examinations have
consistently been within normal limits, with a normal mood and affect, normal
speech, intact judgment and insight, and intact memory. AR385,485, 865,

867, 869,923, 929. There are also multiple notations in the redesdribing
Plaintiff as calm, cooperative, and pleasant with normal behavior and good eyeg
contact Id.

There is substantial medical evidence to support the ALJ’s finding that
Plaintiff's mentalimpairments were not as disabling as Plaintiff claims. A&,suc
the ALJ reasonably found that Plaintiff's allegations of debilitating limitations
during the relevant time period are inconsistent with the medical evidence. Thg
Court finds no legal error in the ALJ’s conclusion regarding Plaintiff's credibility
basedn these inconsistencies.

3. The ALJ properly discredited Plaintiff's subjective complaints
due to his activities of daily living.

As previously noted, Plaintiff alleges didialg physicalimpairment of his
lower back, right knee, and baghouldersas well as disabling depression and
anxiety.However, he ALJ found that Plaintiff's allegations of completely

disabling limitations were belied by his daily activities. 2825, 27. Activities

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~ 14
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inconsistent with the alleged symptoms are proper grounds for questioning the
credibility of an individual’s subjective allegatioriolina, 674 F.3d at 1113
(“[e]ven where those activities suggest some difficulty functioning, they may be
grounds for discrediting the claimant’s testimony to the extenthbkgtcontradict
claims of a totally debilitating impairment™$ge alsdrollins v. Massanayi261

F.3d 853, 857 (9th Cir. 2001).

The ALJ noted that several of Plaintiff’'s activities of daily living do not
correlate to the level of impairment he ass&k 24-25, 27 These activities
include Plaintiffs ahlity to go shopping, walk to the bus stop, use public
transportation, and attend collegdr 24-25, 35559, 37479. He was able to work
on a commercial fishing boat in 2Q14R 25, 27,664, 783which requires
physical and mental competen&aintiff is alsoable to cook and perform light
housework such as laundry and cleaniig.24-25, 35559, 37479. He has the
capacity to pay bills, count change, use a checkbook/money order, and handle
savings accountd. Plaintiff reported that hikobbies include fishing, watching
television, and playing chess. AR 24, 36ontrary to Plaintiff's claims of
disabling impairments, he reported no change¢hese hobbiegncehis illnesses,
injuries, or condions beganld. Spends time with others on a regular basid
does not have problems getting along with family, friends and neigh#iera4.

358

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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Thus, he ALJ reasonably found that Plaintiff's daily activities contradict h
allegations of total disability. The record supports the ALJ’s determination that
Plaintiff's conditions are not as limiting as he alleges.

4. The ALJ properly discredited Plaintiff's subjective complaints
due to his failure to seek treatment.

In addition to the above reasorse tALJ further foundhat Plaintiff’s
allegations of disabling limitations are inconsistent with the level of treatment h
sought during the relevant time peridR 28. A claimant’s statements may be
less credible when treatment is inconsistent with the level of complaints or a
claimant is not following treatment prescribed without good reddohna, 674
F.3d at 1114. “Unexplained, or inadequately explainelliréato seek treatment ...
can cast doubt on the sincerity of [a] claimant’s pain testimdfgir'v. Bowen
885 F.2d 597, 603 (9th Cir. 1989).

The ALJpointed tomultiple instancesf Plaintiff's failure to seek out or
complywith treatment. AR 28-or examplePlaintiff wasnoncompliant with
treatment protocolsn several occasions and was ultimately discharged from
physical therapy due to his naompliance AR 28,586, 710, 745, 99%He also
failed to attend numerous apponents, including followup appointments after
his ankle surgeryAR 28,586,710745,999. Further, Plaintiffdeclined remedial
surgeryfor his shouldebecausée was attending college at the tilAR 24, 501.

Plaintiff's lack of treatment, failure to attend appointments, and ability to delay t

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~16
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surgery for several months suggests that his impairments are nsdllgdas he
has indicated.
As such, he ALJ reasonably found that Plaintiff's failure to seek treatmen{

throughout the relevant time period contradict his allegations of total disability.

The record supports the ALJ’s determination that Plaintiff's conditions are

not as limiting as he allegéa/hen the ALJ presents a reasonable interpretation
that is supported by the evidence, it is not the role of the courts to sguesslit.
Rollins, 261 F.3d at 857. The Court “must uphold the ALJ's findings if they are
supported by inferences reasonably drawn from the reddaliha, 674 F.3d

1104, 1111see alsd’homas278 F.3d 947, 954 (if the “evidence is susceptible
more than one rational interpretation, one of which supports the ALJ’s decision
the conclusion must be upheldHere the ALJ provided multiple reasons that are

substantially supported by the rectodexplain the adverse credibility findinghe

Court does not find the ALJ erred when discounting Plaintiff's credibility becaus

the ALJ properly provided multiple clear and convincing reasons for doing so.

B. The ALJ Did Not Err at Steps Four and Five of the Sequential
Evaluation Process

1. The ALJ properly assessed Plaintiff's residual functional
capacity at step four.

Plaintiff argueghat his assessed residual functional capacity and the

resulting step fivassessment ariithding did not account for all of his limitations.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~17
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Specifically, Plaintificontends that the assessed residual functional capacity is
incompletefor two reasons: (1) &ausehe ALJ did not properly consider all of
Plaintiff's physical limitations; and (2) because the ALJ failed to create provisio
for restrictions related to his mental health. ECF No. 13 at 15.

An ALJ may find that while a claimant is not capable of performing a full

range of work at an exertional level (i.e., sedentary, light, or medium work), that a

claimant has an exertional residual functional capacity that falls between two
exertional levels. SSR 8R.The ALJpointed to severahedical opinions and
evidence to support her finding that Plaintiffs the residudiinctional capacity to
perform light work with some exceptions. These exceptions account for Plaintif
substantiated mental and physical limitatioAR 23-30.

For exampleArthur Lorber,M.D., testified at the first hearing as an
impartial medical expe 29, 52109.Dr. Lorber reviewed Plaintiff's medical
records from December 2011 through March 20d.5-e opined that Plaintiff
could perform a reduced range of sedentary wdtklowever, the ALJ assigned
less weight to this opinion and more weight to the opinion of another impartial
medical expert, Anthony Francis, M.D. AR 2®like Dr. Lorber, Dr. Francis had
an awareness of all the available medical evidence in the rédoba. Francis
opined that Plaintiff was capable of performing light ared! work. AR 84546,

854-55. The ALJ found that Dr. Francis’ opinion was well supported by the reco

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~18
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as well as the Disability Determination Services consultants. ARTB8.trier of
fact and not the reviewing court must resolve conflicts in evidemckif the
evidence can support either outcome, the court may not substitute its judgmen
that of the ALJ."Matney v. SullivajO81 F.2d 1016, 1019 {®Cir. 1992).

Furthermore, the ALJ properly based the decision in part on the testimon
the vocatbnal expert as require8ee Thoma®78 F.3cat960 (“when a claimant's
exertional limitation falls between two grid rules, the ALJ fulfills his obligation ta
determine the claimant’s occupational base by consulting a vocational expert
regarding whether a person with claimant’s profile could perfotrstantial
gainful work in the economy.”gee alsd@Gamer v. Sec. of Health & Human
Services815 F.2d 1275, 1278 (9th Cir. 1987) (“The regulations do not state tha
person of closely advancing age who cannot perform all types of light work is
disabled. Nor do they state that a person unable to perform all types of light wa
is limited to sedentary work.”). Thus, the ALJ did not err in finding Plaintiff
capable of a reduced range or light work.

The Court has already found no error in the ALJ’s treatmietiite above
disputed credibility determinatigosee supraat 917, nor the ALJ’s reliance on the
medical evidence in the recotdere, the ALJ's residual functional capacity

findings properly incorporated the limitations identified by medical and other

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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saurces The ALJ’s decision is supported by substantial evidence and the ALJ
appropriately constructdelaintiff's residual functional capacity.
2. The ALJ did not err at step five.

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform other work available in significant numbers in the national
economy, taking into account the claimant’s age, education, and work experier
See20 C.F.R. §§ 404512(f), 404.1520(g), 404.1560(c) & 416.912(f), 416.920(g
416.960(c). To meet this burden, the Commissioner must establish that (1) the
claimant is capable of performing other work; and (2) such work exists in
“significant numbers in the national economy.” 20 C.F.R. 88 404.1560(c)(2);
416.960(c)(2)Beltran v. Astrue676 F.3d 1203, 1206 (9th Cir. 2012). If the
limitations are norexertional and not covered by the grids, a vocational expert i
required to identify jobs that match the abilities of thenctait, given [his]
limitations” Johnson v. ShalaJ&0 F.3d 1428, 1432 (9th Cir. 1995).

Plaintiff very briefly argueshat the hypotheticajuestionghe ALJ provided
to the vocational exper. Lear,based on Plaintiff's assessed residual functiond
capacity wereincompletebecause not every limitation suggested by Plaintiff was
I
I

I
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included? However the ALJ specifically noted that she consideafidymptoms

in assessing the residual functional capacity. AR 23 (emphasis a@ided}ourt

will uphold the ALJ’s findings when a claimant attempts to restate the argument

that the residual functional capacity finding did not account for all limitations.
StubbsDanielson v. Astrugb39 F.3d 1169, 11756 (9th Cir. 2008).

While Plaintiff contends that the ALJ provided incomplete hypotheatioal
Mr. Lear, he does not state what additional limitations he suffers or point to any
assessed limitations from any medical source. The ALJ’s determination is
supported by the record. An alleged impairment must result from anatomical,
physiological, or psychological abnormalities that can be shown by medically
acceptable clinical and laboratory diagnostic techniques and mestaiished by
medical evidence not only by a plaintiff's statements regarding his symptoms. 2
C.F.R. 88 404.1508, 416.908.

Here, the ALJ's residual functional capacity findings properly incorporate

the limitations identified by medical and other sosrcehus, the ALJ properly

2 Although not contested by Plaintiff, the Court notes conflicts between Mrslteatimony and
the Dictionary of Occupational Titles with regard to Plaintiff sitting, standingeaching
limitations. However, due to the conflict between the Dictionary of Occupatidthes @nd the
vocational expert testimony, the ALJ is required to reconcile the inconsisEn@fin v.

Colvin, 778 F.3d 842, 846 (9th Cir. 2015). The ALJ adequately reconciled the inconsistency
explaining that the Diatinary of Occupational Titles does not address sit/stand options, nor d
they differentiate between overhead reaching and reaching in all otheiodse€&urther, Mr.
Lear explained that his testimony in that regard was based on his knowledg@earmeres

which included 10 years of vocational practice. Thus, the ALJ adequately reddheile
inconsistency.
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assessed Plaintiff's residual functional capacity. The ALJ properly framed the
hypothetical question addressed to the vocational expert and, the vocational e)
identified jobs in the national economy that exist in significant numbers that mg
the abilities of Plaintiff, given his limitations.

Plaintiff alsobriefly contends that the Alekred by finding Plaintiff capable
of substantial gainful activityAgain, theCourt will uphold the ALJ’s findings
when a claimant attempts to restate the argument that the residual functional
capacity finding did not account for all limitatior&ubbsDanielson v. Astrue
539 F.3d 1169, 11736 (9th Cir. 2008)Thus, the Court fids the ALJ did not err
in assessing Plaintiff's residual functional capacity, the ALJ’s hypothetical to th
VE was not incomplete, and the ALJ properly found Plaintiff to be capable of
substantial gainful activity.

VIIl. CONCLUSION

Having reviewed the reed and the ALJ’s findings, the Court finds the

ALJ’s decision is supported by substantial evidence and is free from legal error.

Accordingly,IT IS ORDERED:
1. Plaintiff’'s Motion for Summary JudgmeriECF No. 13, isDENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 14,is

GRANTED.
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3. Judgment shall be entered in favor of Defendadtthe file shall be
CLOSED.
IT IS SO ORDERED. The District Court Executive is directed to enter this Ords
forward copies to counsel agtbse the file
DATED this 2%h day ofMarch, 2019.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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