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RP Inc, et al
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CHERYL OLSON,
NO: 2:17-CV-0426TOR
Plaintiff,
ORDERON CROSSMOTIONS FOR
V. SUMMARY JUDGMENT

AARP INC., AARP FOUNDATION,
and SANDRA MOORE,

Defendants

Doc. 90

BEFORE THE COURTareDefendants AARPInc., AARP Foundation, and
Sandra Moore Motion for Summary Judgment (EGPB. 32 and Plaintiff Cheryl
Olsoris Motion for Partial Summary Judgment (ECF No. 6B)e motions were
heard with oral argumewin April 18, 2019 The Court has reviewed the briefing
and the record and files hereaansidered tharguments of @unseland is fully
informed. For the reasons discussed below, Deferiddiotson is granted in part

and Plaintiffs Motion isgranted in part
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The Defendants contend AARP, Inc. is not a proper Defendant and Plaintiff

agrees. The Court will dismiss AARRC.
BACKGROUND & FACTS

This caseconcernslleged discrimination by Defendants for requiring
Plairtiff Cheryl Olson tohold ontothe leash oher servicalogwhen participating
in the Senior Community Service Employment Program (SCSER) relevant
and materiafacts for which there is no genuine dispate set forth below, unless
otherwise noted.

1. The Senior Community Service Employment Program

Congress authorized the Secretary of Labor to “establish an older Ameri¢an

community service employment program” in order “[t]o foster individual

economic selsufficiency and promote useful opportunities in community servicg

\U

activities (which shall include communisgrvice employment) for unemployed
low-income persons who are age 55 or older, particularly persons who have pogor

employment prospects, and to increase the number of persons who may enjoy|the
benefits of unsubsidized employment in both the public anatersectors . . . .”
42 U.S.C. § 3056(a)(1). Congress authorized “the Secretary [to] make grants {o
public and nonprofit private agencies and organizations, agencies of a State, and
tribal organizations to carry out the program[.]” 42 U.S.C. § 3056(btantees

receive “financial assistance directly from the Department to carry out SCSEP
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activities.” 20 C.F.R. § 641.140. Grantees then provide training and match
SCSEP patrticipants with “host agenciesp(dlic agency or a private 501(c)(3)
nonprofit organization) “which provide[] a training work site and supervision for
one or more participants20 C.F.R. § 641.140. The grantees then provide
payment (using grant funds) to the participants for timgéngcipants spehin
training with the grantee and the host agencies.
2. AARP Foundation

AARP Foundation is a grantee of SCSEP and has an office in Spokane,
Washington. ECF No. 33 atZ, 1 1. Defendant Sandra Moore is the Program
Director for SCSEP ahe AARP Foundation offices in Spokane, Washington.
ECF No. 33 at 1, { 3Ms. Moore has held this position since November 7, 2015.
ECF No.34 at1, 1.

Participants accepted into the program meet at the AARP Foundation off
(1) twice a month for aghour for “Individual Employment Plan” (IEP) meetings,
and (2) to attend “job club” meetings. ECF No. 33 at 2, 1 6. At the IEP meetin

participants meet with a “volunteer employment specialist&’q, a “job coach”)

to discuss job placements and “employment related topics such as writing cove

letters, and makingcold calls.” ECF No. 68 at 8, { 26. “At job club meetings,
a group of SCSEP participants [] discuss issues and experience from their job

placements and an AARP Foundation job coach (and other participants) []
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comment[s] and provide[s] counseling, advice, and encouragement about how
be effective employees.” ECF No. 68 at 8, 1 27. AARP Foundation also place
the participants “with community negprofit or public host agencies on a
temporary basis in order to help prepare the participant to gain experience to r¢
the workforce.” ECF No. 33 at 2, § 7. “The AARP Foundation is then required
provide grant money (while withholding fedemracome tax, social security, and
Medicare from thie paycheck, ECF No. 73 at 2) to the participant to subsidize
their time spent at job counseling meetings, orientation, training, and at the loc
community service assignment.” ECF No. 33 at 2, { 8 (citing 20 C.F.R. 88
641.535(a)(9), 641.540(f), 641.565(a)).
3. Ms. Olson Participatesin SCSEP at AARP Foundation

Plaintiff Cheryl Olson enrolled in the SCSEP program in February 2015.
ECF No. 33 at 3, T 9According to Defendants, “Ms. Olson received dipgant
acknowledgment or agreement on the SCSEP requirements, when she began
program” and “Ms. Olson read and signed the acknowledgment,” which says:

(3) SCSEP is a sheterm, worktraining program usually lasting

months, not years, which helpspepare participants for

unsubsidized employmenSCSEP participants are considered to be

In temporary, training status, preparing to accept unsubsidized

employment off of the progranilhe program is not an entitlement,

nor is it designed to provide ine® maintenancel acknowledge that

the training with the Host Agency is NOT a job and if | am enrdlled

am not an employee of either the AARP Foundation or the Host
agency to which | am assigned.
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ECF No. 33 at 3 (emphasis added by Defendants).

Plaintiff is in her late60sand suffers from degenerative disc disease,
osteoarthritis, and migraine headaches. ECF No. 68af1 2, 47. Plaintiff uses
a service dog, Boomer (a German shorthaired pointer weighing approximately
to 70 pounds), for help with her disabilities. ECF No. 68 af4,0f.1.

According to Plaintiff, Boomer (1) assists Plaintiff with her mobility issues

(balancing, shifting positions, squatting, getting up and down) by using B@mer

harness as an anchor and (2) detects pending migraines and whether Plaintiff
“experiencing pain, high stress, and when [Plaintiff feels] sick.” ECF No. 68 at
6, 11 1215, 1920.

While in the program, Plaintiff “applied for jobs throudtetprograml,] . . .
attended monthly meetings with a SCSEP work specialist[,]” and “received
computer training at Spokane Community College, which AARP Foundation
funded.” ECF No. 33 at 3, 11-1I2. Ms. Olson received chesthrough AARP
Foundations Grants Payroll Account.SeeECF No. 33 at 3, 1 13.

When Plaintiff first entered the SCSEP at AARP Foundation, Plaintiff
brought Boomer with her. ECF No. 68 at 7,  26. Plaintiff recalls telling her ini
job coach, “Ardyes” of her need to use Boomer:

Upon enrolling in SCSEP, [Plaintiff] informed [her] job coach,

“Ardyes,” of [Plaintiff's] disabilities (degenerative disc disease,
osteoarthritis, migraines), and the fact that [Plaintéfled upon a
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service dog [and] ensured that it was okay that | brought Boomer to
AARP Foundatiots Spokane office [] and to my job placements.

=3

ECF No. 68 at 7, 1 25. “Between February 2015 and November 2015,” Plaintif
brought Boomer and “worked Boomer -d#ash”; during this timeframe, Plaintiff
does not recall “any issues concerning, or complaints about, Boomer.” ECF No.
68 at 9, 1 30.
4. Complaints about Boomer
Sometime in December of 2015 or January of 2016 Moore “became

bR113

concerned over Ms. Olson having Boomer off leash in the offices™aftacy
Miller, a site participant (and later a job coach) who walks with a cane, apptbach
Ms. Moore and complained that Boomer was lying in the middle of the floor.”

ECF No. 34 at 2, § 7. At her depositidds. Moore testified thaTracyMiller

“asked if there was any way that we could have [Plaintiff] put [Boomer] on a legsh

because she had almost tripped over [Boomer] because of where he was laying in

1 According to Plaintiff, “Miller clarified that Boomer might not have been
lying in the‘middle of the floor. She saw Boomer lying in the entry way of the
AARP Foundation dice while Olson was sitting in a chair, also in tmére way.”

ECF No. 73 at 3.
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the middle othe floor, and she didhwant the dog or herself to get hurt.” ECF
No. 781 at 36. According tiMs. Moore at this time “Diane Smith [the front desk
receptionist], who also is a little unsteady on her feet and has arthritis, had [als
mentioned that Bamer did roam in the office on a regular basis.” ECF Nel 78
at 37, 40.

According toMs. Moore up until this point in timelVls. Moore(1) did not
have any problem with Plaintiff bringing Boomer (including-lefsh) and (2) was
not even aware that Bowr was a service dog fbts. Olson because Boomer was
never identified as a service ddgq. Mooretestified that she never saw Boomer
with anything designating him as a service animal until November of 2018, aftg
the suit was filed). ECF No. 7Bat 37 At a staff meeting without Ms. Olson
presentMs. Moore“asked why [Plaintiff] had a dog because [Boomer] wiasn
identified as a service dog” and “three people in the staff meeting [] said she gg
migraine headaches.” ECF No.-I&t 35. Ms. Mooreresponded by saying that
she “believe([s] [she] can request [Boomer] be on a leashubedshe] knew the
ADA law stated as long as it didnnterfere with the ddg job or the handlé&s
ability to hang onto a leashld. Ms. Mooreexplained that, in her “mind [she]
couldrt figure out why it would interfere with the dog doing his job if he was
there to tell her she was getting a migraine. And sosthndtere it went.”ld. Ms.

Mooretestified that she “never heard anything different as far as why she ‘¢ould
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do it until [the day before her deposition during litigationld.
5. Alleged Discrimination / Failureto Accommodate
At Ms. Moorés direction, “[o]n or about March 2, 2016, [Plaintiff] received
a call from [her] job coach, Tori Hunter, who told [Plaintiff] that [she] would hav
to start putting Boomer on a leash in the Office.” ECF No. 68 at 9, YA31.
couple days later, on or about March 4, 2016, [Plaintiff] met with Hunter [for
Plaintiff’s] annual renewal in tHECSEP] program” where Plaintiff “explained
[her] disabilities to Hunter, the fact that [Plaintiff] relied on Boomer, and that
[Plaintiff] could not physically hold onto Boomnisrharness or short leash.” ECF
No. 68 at 9, 1 32. When Plaintiff was “talkitmHunter, Sandra Moore saw that
[Plaintiff] was not holding onto Boomex leash and loudly ordered [Plaintiff] to
hold the leash to keéper peoplefrom injury.” ECF No. 68 at 9, § 33. Plaintiff
then “toldMs. Moorethat Boomer was a service dog, under [her] control, and th
[Boomer] was an accommodation for [her] disabilities” but still “reluctantly held
Boomets short leash for 480 minutes until [Plaintifs] renewal meeting with
Hunter was over.” ECF No. 68 at 10, $38. According to Plainft, “[h]olding
onto the leash in this position caused [] three days of physical pain, a migraine
affected [Plaintiffs] ability to walk, shower and cook.” ECF No. 68 at 10, { 35.
In a letter to Plaintiff dated April 1, 201B1s. Mooreclarified her position

regarding the leash policy and the basis for her opinion, stating:
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Per your conversation with your Employment Specialist Fonter

on your rights as an owner of a service animal, | would like to make
my decision clear. Under tiDA, “service animals must be
harnessed, leashed, or tethered, unless the devices interfere with the
service animalswork or the individudk disability prevents using

these devices.” Being within my rights according to the ADA
requirements, | have alssked you to maintain control of Boomer for
the safety of other participants in our office who may not be sturdy on
their feet or may not see a “wandering” animal. This is a small
crowded office and there is not enough free space to allow this to
continte to happen. | respegbur need to have a service animal
however there are responsibilities that come with that right.

If you have any questions dot hesitate to contact me directly or you
may also refer tavww.ada.gov/service animals

ECF No. 684. Plaintiff received the letter on April 4, 2016. According to
Plaintiff, “[u]pon receiving this letter [she] became overwhelmed with stress,
anxiety, and experienced nausea and vomiting.” ECF No 68 at 10, § 36. In tui
Plaintiff sent an email to Ms. Hunter with “a copy of RCW 9.91.170, concerning
service dogs.” ECF Nos. 68 at 10, 1 37~%68

Plaintiff “was scheduled to attend a job club meeting at the Office on or
about April 6, 2016[,]” but “[gliverMooré€ s treatment [of Plaintiff], [Plaintiff] did
not feel comfortable returning to the Office[,]” Plaintiff sent amail to “Hunter
requesting that that [her] next IEP meeting take place over the phone.” ECF N
68 at 10, 1 38. Plaintiff did not explain the reason for her request irntiad.e

SeeECF No. 686. Ms. Hunterdeclined the request, citing the rule “that phone
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IEP meetings were only allowed for participants who live outside Spokane
County[.]” ECF No. 68 at 10,  38.

On April 28, 2016 Ms. Huntersent an amail to Plaintiff to confirm the IEP
appointment set for April 29, 2016. In themail, Ms. Huntereminded Plaintiff:
“If you bring Boomer he does have to be on a leash!” ECF N@. 68

Plaintiff “attended a job club meeting at the Office on or about May 4,
2016.” At the meeting, Plaintiff “commanded Boomer to rest under the table af
waited for the meeting to begin.” ECF No. 68 at 11, § 40. Plaintiff was not
holding Boomels leash.ld. According to Plaintiff: “Within ten minutes,
[Plaintiff] was approached by Moore, who slammed some papers orblaéénta
front of [Plaintiff]. The papers turned out to be printouts of the ADA law/DOJ
regulations with some portions underlined (“leashed” and “tethered”).”
ECF No. 68 at 11,  41. According to Plaintiff, “[a]fter Moore left, [Plaintofflt
Karen Johson, the Offices Assistant Project Director, that | had degenerative di
disease and arthritis, which prevented me from holding Bdsrteash at all
times.” ECF No. 68 at 11, 1 42. “Johnson then asked [Plaintiff] to leave, sayin
that [Plaintiff] would be paid for the meeting time, and that [Plaintiff] was
welcome to file a complaint with the Human Rights Commission.” ECF No. 68
11, 7 43.

I
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After the May 2016 job club meeting, Ms. Johnson reported to Ms. Moore

that Ms. Olson said she had degenerative discs and rheumatoid adheitied
something wrong with her hand&CF No. 64 at 2930, 69 (Ms. Moorés
depaition). Ms. Moore never asked Ms. Olson whether her disability preventeq
her from holding onto Booméex leash.ld. at 34.

On May 9, 2016, Ms. Huntermailed Plaintiff asking her to call so they can
reschedule Plaintifé IEP. SeeECF No. 688. The same day, Plaintiff emailed
Ms. Hunterback, responding: “Because of what happened [in] job club last wee
and I'm always goindgo work Boomer off leash[,] how do you think we should dg
this[?].” ECF No. 68 at 112, 1 44. Ms. Huntaesponded to Ms. Olson in a May
11, 2016 email, stating:

Hi Cher, | talked to Karen and Sandy and they said that if you are

unwilling to put Boomer on keash it violates the safety rules for this

office which could lead to possibly exiting you from our program. If

you want to discuss this further please call and talk to Karen (not me)

at 509 325-7712. Thanks.

SeeECF No. 689.

According to Plaintiff shecontactediracy Miller and asked if she could
conduct the next IEP meeting by phone. Plaintiff states that she “made this rec
because [she] was outtown, but also because [she] did not want to return to th

Office on account of the discrimination [she] experienced th&t€F No. 68 at

12, 1 46. Plaintiff does not claim to have actually fiacy Miller the basis for
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her request. “Miller did ngbermit [Plaintiff] to participate by telephone, and she
rescheduled [Plaintif§] IEP meeting for June 9, 201&l.

“On June 9, 2016, [Plaintiff] attended an IEP meeting at the Office and s4
a sign posted on the front door that read: “DOGS MB&ION A LEASH AT
ALL TIMES WHILE IN THIS OFFICE. Thank you for your cooperationECF
No. 68 at 12, 1 4%&eeECF No. 6810. Plaintiff attended the IEP meeting and helg
onto Boome's leash, which “was extremely painful” and caused Bf&in be
“bedridden for the weekend following the interview.” ECF No. 68 at 12, | 48.

On July 22, 2016, Plaintiff méker job coachTracyMiller) at theoffice.
ECF No. 68 at 13,  49. Plaintiff “had to drop the leash briefly to put my keys it
my purse” when “Denise Ward, a receptionist, immediately demanded that
Plaintiff[] hold the leash.”ld. Before Plaintiff left the office, Plairfi“was
summoned to Assistant Director Karen Johnsarffice[,]” who told Plaintiff she
“was being unreasonable by not complying with the current office policy of
keeping Boomer on a leash.” ECF No. 68 at 13, 1 50. Plaintiff told Johnson th
she “was in compliance with the ADA protocol regarding service dogs and
training.” 1d. However, “Johnson tolfPlaintiff] that she was giving [her] a
sanction (pursuant to AARP policy) for being unreasonalbk.”

Over the following months, Johnson and/or a réoast would follow

Plaintiff around at theffice to make sure Boomer remained on his leash. ECF N
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68 at 14, 11 5%8. In response, Plaintiff either left Boomer home or held him on
the leashn theoffice. Id. Plaintiff took medical leave from the program in
January 2017 and withdrew in March 2017. ECF No. 68 at 15,-§9.52laintiff
explains that she “could no longer work at the Office due [to] my fear of Moore
and Johnsads repeated verbal attacks and threatening behavior, as well as the
acton of AARP Foundatios staff, and AARFs policy requiring that | hold
Boometfs leash at all times.” ECF No. 68 at 15,  60.
6. Procedural history

Plaintiff filed suit on November 17, 2017 in the Spokane County Superior
Court. ECF No. 41 at 4. In the Complaint, Plaintiff asselltefendants are liable
for the tort of intentional onegligentinfliction of emotionaldistress, ECF No.-1
at 13, and for discrimination under the Washington Law Against Discrimination
(WLAD) and the Americars With Disabilites Act (ADA), ECF No. 11 at 12.
Defendants removed the action to this Court on December 20, 2017. ECF No.

After securing new counsel, Plaintiff filed an Amended Complaint (ECF N
55) dropping the claim for negligent infliction of emotional distress, separating 1
ADA claims into a claim under Title | and under Title IIl, and adding a claim

under theRehabilitationAct. ECF No. 55 at 17.
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Defendants now seek summary judgment on all of Plaintiffs claims. ECH
Nos. 32, 77 Plaintiff seeks partisdummary judgment oherclaims contending
that causation and damages are all that remain far #@F N@. 66, 87 at 1

STANDARD OF REVIEW

A movant is entitled to summary judgment if “there is no genuine dispute
to any material fact and that the movant is entitled to judgment as a matter of I
Fed. R. Civ. P. 56(a). A fact is “material” if it might affect the outcome of the su
underthe governing lawAnderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986). Anissue is “genuine” where the evidence is such that a reasonable juf
could find in favor of the nomoving party.ld. The moving party bears the
“burden of establishingie nonexistence of‘genuine issu&. Celotex Corp. v.
Catrett 477 U.S. 317, 330 (1986). “This burden has two distinct components: :
initial burden of production, which shifts to the nonmoving party if satisfied by tl
moving party; and an ultimate burden of persuasion, which always remains on
moving party.” Id.

Only admissible evidence may be consider®d: v. Bank of America, NT
& SA 285 F.3d 764 (9th Cir. 2002). As such, the nonmoving party may not def
a properly supported motion with mere allegations or denials in the pleadings.
Liberty Lobby 477 U.Sat 248. The “evidence of the nomovant is to be

believed, and all justifiable inferences are to be drawn in [themmrants]
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favor.” Id. at 255. However, the “mere existence of a scintilla of evidence” will
not defeat summary judgment. at252.
DISCUSSION
A. Intentional Infliction of Emotional Distress

Defendants request summary judgment on Plaistdfaim for intentional
infliction of emotional distresdIED), arguing the complained of conduct does ng
establish an IIED claim as a mattd law. Plaintiff argues her IIED claim should
survive because “Defendants engaged in an almosigegicourse of
discriminatory conduct against [Plaintiff and her service animal], insisting that s
hold [the service animd] leash wheffPlaintiff’s] disability prevented her from
doing so and when the leash interfered with [the service dsitasks.” ECF No.
72 at 12. Plaintiff concedes that this conduct might not rise to the level of
“outrageous” in some cases, but argues thisisatiferent because Defendants
were in a position of authority; Plaintiff was particularly susceptible to
discrimination; and Defendants controlled her schedule and could “sanction”
Plaintiff for noncompliance. ECF No. 72 at 13. The Court agrees with
Defendants.

“T'he tort of outrage requires the proof of three elements: (1) extreme ang
outrageous conduct, (2) intentional or reckless infliction of emotional distress, @

(3) actual result to plaintiff of severe emotiodadtress.” Kloepfel v. Bokor149
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Wash.2d 192195(2003) Lyons v. U.S. Bank Nat. Ass181 Wash.2d 775, 792
(2014). As explained by the Washington Supreme Court, “any claim for
intentional infliction of emotional distress must be predicated on behaaor
outrageous in character, and so extreme in degree, as to go beyond all possibl
bounds of decency, and to be regarded as atrocious, and utterly intolerable in

civilizedcommuity.” Kloepfel 149 Wash. 2d at 196 (internal quotation marks
omitted; emphasis in original) (quotitgrimsby v. Samsei85 Wash.2d 52, 59
(1975) (quotingRestatement (Second) of Tdgt46 cmt. d)). “Consequently, the
tort of outragedoes not extend to mere insults, indignities, threats, annoyanceg
petty oppressions, or other trivialitiedn this area plaintiffs must necessarily be
hardened to a certain degree of rough languagendness and lack of
consideration.”ld. (internal qiotation marks omitted) (quotingrimsby,85
Wash.2d at 59 (quotingestatement (Second) of Tcgt46 cmt. d)).

While the Court recognizes Defendants actions caused Plaintiff distress,
complainedf conduct does not rise to the level necessary to supptatm of
intentional infliction of emotional distress. Requiring Plaintiff to hold onto
Boometfs leash may have caused pbysicalpain and Defendants may have beef
overly-diligent and rude in how they attempted to maintain compliancehéut

Defendantsactionsdo not“go beyond all possible bounds of decénayd the

conduct cannatightly be called“atrocious. Defendants are entitled to summary
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judgment on thiglaim.
B. Titlel of the ADA does not apply

Plaintiff asserts a claim under Title | of the ADA. Title | prohibits
discrimination in the worplace by an employer. Plaintiff argues she is entitled |
relief under Title | as an “employee” of AARP Foundation. Defendants argue
AARP Foundation is ndteremployer. The Court finds that Title | does not apply
because AARP Foundation is not Plaingfemployer.See Daniels v. Browne63
F.3d 906(9th Cir. 1995)finding similar program did not establish an employer
relationship sufficient to trigger waiver of sovereign immunity because Congres
“was clear that [the] participants are not fedéeahployees. . . .").

As with all legislative causes of action, the Court must first attempt to
discern the intent of Congress. The Court finds that Comglidsnot intend to
apply Title I liability in the SCSEP program. First, Congress expressly limited t
reach of Title | to employeegl2 U.S.C. § 1211%ee Tennessee v. Labdl U.S.
509, 536 (2004)Second, the plain language of the legislation @izhng the
SCSEP program suggests there is no empleyggloyee relationspibecause (1)
the legislation authorizes the provision of “supportive services” to participants li
Plaintiff and (2) the provision of services to an individual is much differemt

hiring an individual tqorovide services to otherg2 U.S.C. § 3026Third, the
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legislative history demonstrates Congrégsnot intend to create such a
relationship. As the Senate Appropriations Committee Report states:

The Committee reaffirms that participants in the Senior Community
Service Employment Program are enrollees in a work experience
program. They are not employees of the U.S. Department of Labor or
State and national sponsors administering the Senior Community
Service Empyment Program.

S.Rep. No. 10397 at 15 (1992) (cited iHenderson v. YMCANo. 053179, 2006
WL 752792*2 (C.D. Ill. March 21, 2006)

Even if the Court were to look further, the Court could not find an
employeeemployer relationship exists. Unless a federal “statute otherwise
dictates,” courts apply the common law definition of employ&eeNationwide
Mut. Ins. Co. v. Darderb03 U.S.318, 32223 (1992).

In determining whether a hired party is an employee under the general
common law of agency, we consider the hiring partight to control

the manner and means by which the product is accomplished. Among
the other factorselevant to this inquiry are the skill required; the

source of the instrumentalities and tools; the location of the work; the
duration of the relationship between the parties; whether the hiring
party has the right to assign additional projects to thel ipiagty; the

extent of the hired party discretion over when and how long to work;
the method of payment; the hired pastyole in hiring and paying
assistants; whether the work is part of the regular business of the
hiring party; whether the hiring party is in business; the provision of
employee benefits; and the tax treatment of the hired party.

Nationwide Mut. Ins. Co. v. Dardef03 U.S. 318, 3234 (1992) (quotingCcmty.

for Creative NorViolence v. Reidd90 U.S. 730, 751 (1989)). The Court finds
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AARP Foundation is not Plaintif employer. Ciritically, Plaintiff does not
perform any work for AARP Foundatioms such, Plaintiff is not working for the
benefit of AARP—AARP is working for the benefit of Plaintiff. That s, itis
AARP Foundation thas providing a service to Plaint#Hraining andpass
throughgrant money. As such, AARP Foundation has no real control over
Plaintiff other than requiring she attend monthly meetings to stay in the prograr
Any other factors thanhayweigh in favor offinding otherwise do not overcome
the fact that Plaintiff does not perform any work for AARP Foundation.

For these reasons, the Court finds Plaintiff does not have a claim under 1
| of the ADA. Othercourts have reached this conclusion under similar reasonin
seeHenderson v. YMCANo. 053179, 2006 WL 75279 olina-Olivo v.
Experience Works, IncdNo. 091331, 2009 WL 1767552 (D. P.R. June 17, 2009)
and Plaintiff has not cited any law to the canyt seeECF Nos. 72 at-3; 66 at
30-31.

C. Titlelll of the ADA; Rehabilitation Act; WLAD

Because the AARP Foundatioffice fits under the “social service center
establishment” category for places of public accommodateed2 U.S.C. §
12181(7)(K), and because the AARP Foundation receives federal financial
assistance in running the SCSER\jMIff’s claims of discrimination implicate the

protections provided under Title Il of the ADA, Section 504 of the Rehabilitatio
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Act, and theVLAD. See Spector v. Norwegian Cruise Line 5d5 U.S. 119,

128 (2005) (“Title 11l of the ADA prohibits discrimination against the disabled in
the full and equal enjoyment of public accommodationg(cjting 42 U.S.C. §
12182(a))29 U.S.C. § 794(a) (Ston 504 of the Rehabilitation Act provides that
“[n]o otherwise qualified individual with a disability . . . shall, solely by reason o
her or his disability, be excluded from the participation in, be denied the benefit
of, or be subjected to discrimimat under any program or activity receiving
Federal financial assistance.Washington State ComincAccess Project v. Regal
Cinemas, In¢.173Wash. App. 174, 18@7 (2013)(“The WLAD bans
discrimination because athe presence of arsensorymental, or physical
disability[,] which includes the righto the full enjoyment of any of the
accommodations, advantages, facilities, or privilefesy place of public resort,

acconmodation, assemblage, or amusenieiémphasis removed; quoting RCW

49.60.030)).
Under Title Ill, “[e]ntities that provide public accommodations . .. must
make‘reasonable modifications in polices, practices, or procedures, when such

modificationsare necessaryo provide disabled individuals full and equal
enjoyment . .” Spector 545 U.S. at 128 (quoting 42 U.S.C1Z&182(b)(2)(A)(ii)).
The same is true under the Rehabilitation A&te Coosv. Sey of U.S. Deft of

Treasury 383 F.3d 879, 884 (9th Cir. 20047 fie standards used to determine

ORDER ON CROSS$/0TIONS FOR SUMMARY JUDGMENT- 20

—t

S




1C

11

12

13

14

15

16

17

18

18

20

whether an act of discrimation violated he RehabilitationAct are the same
standards applied under the Americans with Disabilities Act”). The WLAD also
requires places of public accommodation to provide the same services to the
disabled or otherwise provida@asonable accommodatiovhere provision of the
“same serice will defeat the purposes of the law against discriminationasiy
Admin. Code8162-26-060; Regal Cinemas, Inc173 Wash. Appat 187.
“Washington courts may look to Title 11l of the Americans with Disabilities Act
(ADA) and interpretation of thgrovision as one soce of guidance in
adjudicating WLADcases.”Id. “That source of law is helpful, though it is not
necessarily dispositive.id.

Under Title Ill,“[p]olicies, practices, and procedures need not be modifiec
. . .iIf doing so would‘fundamentally altérthe services or accommodations being
offered.” Spectoy 545 U.Sat 129 (quoting 42 U.S.C. 88 12182(b)(2)(A)ii))).
“Additionally, Title Ill does not impose nondiscrimination or accommodation
requirements if, as a result, disabled individuals would f@segnificant risk to
the health or safety of others that cannot be eliminated by a modification of
policies, practices, or procedures or by the provision of auxiliary aids or
services[.]” Id. (quoting 42 U.S.C. § 12182(b)(3)). Under the WLAD, entities
need only provide accommodations “reasonably possible in the circumstances

Wash. Admin. Codé& 162-26-040, and, as under Title Ill, need mpobvide an
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accommodation that would result in an undue burden or fundamentally alter thg
nature of the goods or services providétartleben v. Univ. of Washingtph94
Wash. App. 877 (2016)ohnston v. AC JV, LLMo. C1811-MJP, 2018 WL
3769799, at *3 (W.D. Wash. Aug. 9, 2018

To establish a defendant’s duty to provide a reasonable accommodation,
plaintiff must have requested an accommodation due to a disability or prove
defendant knew or had reason to know plaintiff had a disalibtlyrteeded
accommodationSee Vinson v. Thoma88 F.3d 1145, 1154 (9th Cir. 2002) (onc
the need for accommodation has been established, there is a mandatory obligg
to engage in an informal interactive process). This interactive process isatigge
upon notification of the disability and the desire for accommodatubn.
However, he ADA does not require an employer to be clairvoyaee 3.S.
E.E.O.C. v. UPS Supply Chain Solutipf20 F.3d 1103, 1112 (9th Cir. 2010
Vinson the Ninth Cirait held the provider of public accommodation has the
mandatory obligation to engage in an informal interactive process to clarify wha
the individual needs and identify the appropriate accommoda¥imson 288
F.3d at 1154 (expressly applying doymert case lawto claims undefitle Il of
the ADA and section 504 of the Rehabilitation Ad¥joreover, the provider’s
duty to accommodate is a continuing duty that is not exhausted by one effort, if

reasonable accommodation turns out to be ineffective, the provider must consi
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whether there would be an alternative reasonable accommodation that would 1
pose an undue hardshifee Humphrey v. Memorial Hospitals As289 F.3d
1128, 1137 (9th Cir. 2001).

Plaintiff also has a good faith duty[t]he interactive process requires
communication and goefdith exploration of possible accommodations between
[providers] and [recipients], and neither side can delay or obstruct the gfoltes
(citations omitted).

While Plaintiff frames the discrimination as one of excluding her service
dog, Defendants respond that the dog was never excluded. Both parties conce
thattheonly two questions that may be asked concerning allowing a service do
are: (1) whether the animal is required because of a disability, and (2) what wo
or task is the animal trained to perforrB2e28 C.F.R. § 36.302(c)(6). Asking
these two questions would not get to the heart of the alleggdi for an
accommodatiom this case Plaintiff presents with a disability that Boonumes
not address. Plaintiff's disability for which she seeks accommodation is the
inability to hold the leash of her service dog. This type of disability must be
expressed to the place of public accommodation in order to receive any $eleef.
28 C.F.R. § 36.302(c)(4). Plaintiff's contention that isheot required to

communicate her need to work Boomerletish is rejectedThe Ninth Circuit in
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Vinsonrequires that the need for an accommodation be communicated, thereby
triggering the mandatory informal interactive process. 288 F.3d at 1154.
Plaintiff seekssummary judgment for discrimination basediefendants
failure to modifyits leash policy.See ECF No. 66 at 15Although it is not crystal
clearwhat was saidnd Plaintiff's deposition testimony could be perceived to
contradict some of Plaintiff's later statemerigintiff recalledtelling her job
coacles Ardyesand Tori Hunter, about her pical disabilities and that sleeuld
not physically hold onto Boomexr harness or short leasim May 2016 Plaintiff
told Karen Johnson, the OfficeAssistant Project Directdhat shenad
degenerative disc disease and arthritis which prevémddom holding Boomeéss
leash at all timesIln some form, this information was communicated directly to
Ms. Moore as evidenced by Ms. Moore’s admissuringher deposition
testimony:“she lad degenerative discs and rheumatottiritis’ and“Cheryl]

said she had something wrong with her han®CF No. 694 at 2930, 692 Yet,

2 Given Ms. Moore’sadmissionsthe Court declines to strike Plaintiff's
declarations that she told three people why she could not hold Boomer’syktash
earlier n her depositiosheseemingly contradicted this by testifyititat she did

not provide an explanatiomhy she could not hold Boomer’s leash
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there is no evidence presented to the Courtthieddefendants ever eagal in the
mandatoryinteractive process

The Ninth Circuit leldsthat if an employer receives notice and fails to

engage in the interactive process in good faith, the employer will face lialikity
reasonable accommodation would have been possiBlieapp v. United
Transportation Union889 F.3d 1088, 1095 (9th Cir. 20X8mphasis original)
(citing Barnett v. U.S. Air, In¢228 F.3d 1105, 151(9th Cir. 2000)€n bang,
vacated on other grounds sub nods, Airways, Inc. v. Barnetb35 U.S. 391, 406
(2002). In othe words, there exists no staatbne claim for failing to engage in
the interactive procesdd. Rather, discrimination results from denying an
available and reasonable accommodatiaoh.

Thus, &cording to the Ninth Circuit, the failure to engage mthteractive
process often prevents summary judgment for the defense:

Recognizing the importance of the interactive process, the Ninth
Circuit also held that if an employer fails to engage in good faith in
the interactive process, the burden at the suyyoaigment phase

shifts to the employer to prove the unavailability of a reasonable
accommodationSee Morton v. United Parcel Serv., |72 F.3d

1249, 1256 (9th Cir. 20019yverruled on other ground8ates v.

United Parcel Serv., Inc511 F.3d 974, 995 (9th Cir. 2008n(

bang; Barnett 228 F.3d at 1116 (“We hold that employers, who fail
to engage in the interactive process in good faith, face liability for the
remedies imposed by the statute if a reasonable accommodation
would have been pos$th We further hold that an employer cannot
prevail at the summary judgment stage if there is a genuine dispute as
to whether the employer engaged in good faith in the interactive
process.”). The rationale for shifting this burden arises from EEOC
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reguldions and the ADAs legislative history that characterize the
interactive process as at the heart of the accommodation pr&mss.
Barnett 228 F.3d at 111€16.
Snapp 889 F.3cht 1095
The Court finds theraregenuine issueof material fact preventm
summary judgmerfor either party These issues includ&) whether Defendants

were adequately put on notice that Plaintiff needed-l@ash accommodation

because of her disability2) whether modification of the leash policy would be

reasonable (or otherwise pose a significant risk to the health or safety of others)

under the circumstangeand(3) whether ay other accommodation was
reasonabléi.e., whether Plaintiff could have complied with the leash policy by
using a longer leashather than the shorter, restrictive, leash thiatedPlaintiff

to lean over to hold)ut not offered Defendants argue Plaintiff could have used

longer leash and avoided the discomfort caused by holding onto Boomer with a

short leash.Despite thathere is no evidence that a longer leash option was offe

a

red

to Plaintiff, sheargues that using a longer leash would create a hazard for her and

also mentioned that it is difficult to hold even a pen on some days. ECF Nbs. 78

at 21, 2326; 67 at 1213, 47.
Plaintiff also seeksummary judgment for discrimination based on AARP
Foundations failure to allow Plaintiff to attend the IEP meetings via ph@ee

ECF No. 66 at 15. However, Plaintiff did not explain the basis for her first requ
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to attend the IEP meeting via phone and Plaintiff has not presented evidence she

did so the second time. As such, Plaintiff is not entitled to summary judgment t

the failure to allow Plaintiff to attend the IEP meetings via phd»efendants are
entitled to summary judgment on this claim of failure to accommodate.

Finally, Plaintiff argues DefendaMs. Mooreis personally liable as an
“operator” of the programECF No. 66 at 17Title Il of the ADA prohibits
discrimination “by any person who . . . operatgdagee of public accommodation.”
42 U.S.C § 12182(a).” [T]o operaté meansto put or keep in operatior, to
control or direct the functioning 6fQr ‘to conduct the affairs of; manage.

Lentini v. Cal. Ctr. For the Arts, Escondid®/0 F3d 837, 849 (9th Cir. 2004).
Indeed, the Ninth Circuit Lentinifound the director of sales and event services
“had the requisite authority to qualify as ‘@perator under Title Ill [because] he
was in a position of authority, having the ability to instruct the [] staff on who
could or could not be admitted to the theatdd”

Defendants arguieentiniis distinguishable because that case dealt with th
exclusion otthe plaintiff s service animal. ECF No. 77 all®. However, the
Court inLentinidid not couch its holding in such terms and, in any event, having
policy that has the practical effect of excluding a service animal is tantamount t
direct exclusion.GivenMs. Moorewas clearly in charge of the operations for the

SCSEP program at the AARP Foundatidfice and becauskls. Moorewas the
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directing force behind all of the alleged discriminatory acts, including forming a
enforcing the leash policy, the Court finds. Moorewas an “operator” of the
SCEP program at AARP Foundation. Ms. Moore also qualifies as a manager
agent of AARP Foundation subject to liability for her actions under RCW
49.60.040(19).
ACCORDINGLY, IT ISHEREBY ORDERED:
1. Defendants AARP Inc., AARP Foundation, and Sandra Medviotion
for Summary Judgment (ECF No. 32pranted in part:
a. Defendant AARP Inc. iBISMISSED.
b. Plaintiff's Intentioral Infliction of Emotional Distress claim is
DISMISSED.
c. Plaintiff's Title | of the ADA claim isDISMISSED.
d. Plaintiff's claim of discrimination for not allowingttenénceof

the IEP meetingby teleplone isDISMISSED.

2. Plaintiff Cheryl Olsons Motion for Partial Summary Judgment (ECF Ng.

66) isgranted in part.
a. DefendantAARP Foundatiofs administration of the SCSEP
constitutes an entity providinmublic accommodatioandis thus

subject to liability undeTitle 11l of the ADA and the WLAD. It
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alsoreceiwesfederal financial assistane@&d thugs subject to
liability underSection 504 of the Rehabilitation Act
b. Defendant Sandra Moore was an “operator” of the SCSEP progt
at AARP Foundatiomand is thereby subject to liabilitpnderTitle
[l of the ADA and theNLAD.
c. Plaintiff is a person with a disability and Boomer is her service
animal assisting her with sometbbsedisabilities.
The District Court Executive is herebyefited to enter this Ordderminate
AARP, Inc., from the etion,and providecopies to counsel
DATED May 2, 2019
2

~ THOMAS O. RICE
Chief United States District Judge
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