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Jommissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Mar 01, 2019
UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON
TAMMY ANN A .,
Plaintiff, No. 2:18-cv-00013-RHW
V. ORDER DENYING
PLAINTIFF'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT;
SECURITY ADMINISTRATION, GRANTING DEFENDANT'S
MOTION FOR SUMMARY
Defendant. JUDGMENT

Before the Court are Plaintiff's Motion for Summary Judgment, ECF N
14, and Defendant'€rossMotion for Summary Judgment, ECF Nib. The
motions were heard without oral argument. Plaimifiepresented bpana
MadsenDefendant is represented by Assistant United States Attdineythy
Durkin and Special Assistant United States Attorney Justin L. Martin

For the reasons set forth below, the CaolertiesPlaintiff's motion grants
Defendant motion and affirms the administrative law judge (“ALJ) decision
denying disability benefits.

Jurisdiction

OnFebruary 19, 2014, Plaintified a Title XVI application for

supplemental security incom@laintiff allegel an onset date d¥ebruary 12014,

Plaintiff's application was denied initially and on reconsiderat{om
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May 19 2016 Plaintiff appeared and testified at a hearing helfpokane
Washington beforanALJ. Jos@h A. Moisanalso participated as a vocational
expert as wél as H.C. Alexander Ill, M.D., who participated amadical expert
Plaintiff was represented [yana C. Madsen

The ALJ issued a decision on June 20, 2016, finding that Plaintiff was
disabled Plaintiff timely requested review by the Appeals Council, which der
the requesbn November 13, 2017. The Appeals Council’'s denial of review
makes the ALJ’s decision the final decision of the Commissioner.

Plaintiff filed an appeal with the United States District Court for the
Eastern District of Washington danuaryl2, 2018 ECFNo. 3.The matter is
before this Court under 42 U.S.C. § 405(qg).

Sequential Evaluation Proess

The Social Security Act defines disability as the “inability to engage in
substantial gainful activity by reason of any medically determinable physica
mental impairment which can be expected to result in death or which has la
or can be expected to last for a continuous period of not less than twelve
months.” 42 U.S.C. § 1382c(a)(3)). A claimant shall be determined to be
under a disability only iherimpairments are of such severity that the claiman
not only unable to dhis previouswork, but cannot, considering claimant’'s ag¢
educationand work experiences, engage in any other substantial gainful wg
which exists in the national economy W.S.C. §81382c(a)(3)(B).

The Commissioner has established a-Btep sequential evaluation
process for determining whether a person is disabled. 20 C.E1R.%2@a)(4);
Bowen v. Yuckerd82 U.S. 137, 14@2 (1987).

Step 1: Is the claimant engaged in substantial gainful activities? 20 C
8416.92@b). Substantiabainful activity is work done for pay and requires
compensation above tisgatutory minimumild.; Keyes v. Sullivars94 F.2d

1053, 1057 (9th Cir. 1990). If the claimant is engaged in substantial activity
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benefits are denied. 20 CR.8416.92@b). If sheis not, the ALJroceeds to
step two.

Step 2: Does the claimant have a mediea#lyere impairment or
combination of impairments20 C.F.R. §816.92@c). If the claimant does not
have a severe impairment or combination of impairments, the disability clair
denied. A severe impairment is one that lasted or must be expected to last
least 12 months and must be proven through objective medical evidence. 2
C.F.R. 8416.909. If the impairment is severe, the evaluation proceeds to the
step.

Step 3: Does the claimant’s impairment meet or equal one of the liste
impairments acknowledged by t@®mmissioner to be so severe as to precluc
substantial gainful activity? 20 C.F.R486.920(d); 20 C.F.R. § 404 Subpt. P.
App. 1. If the impairment meets or equals one of the listed impairments, the
claimant is conclusively presumed to be disablédlIf the impairment is not
one conclusively presumed to be disabling, the evaluation proceeds to the 1
step.

Before considering Step 4, the ALJ must first determine the claimant’s
residual functional capacity. 20 C.F.R486.920(e). An individual’'s regdual
functional capacity isdr ability to do physical and mental work activities on a
sustained basis despite limitations frberimpairments.

Step 4: Does the impairment prevent the claimant from performing wo
he has performenh the past? 20 C.F.R.46.92((f). If the claimant is able to
perform ler previous workshe is not disabledd. If the claimant cannot perforn
this work, the evaluation proceeds to the fifth and final step.

Step 5: Is the claimant able to perform other work imttgnal economy
in view of herage, education, and work experience? 20K 8416.920(g).

The initial burden of proof rests upon the claimant to establish a prima

facie case of entitlement to disability benefitackett v. Apfel180 F.3d 1094,
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1098 (9th Cir. 1999). This burden is met once a claimant establishes that a
physical or mental impairment preverttisn from engaging irhis previous
occupationld. At step five, the burden shifts to the Commissioner to show th
the claimant can perform other substantial gainful actildty.
Standard of Review

The Commissioner’s determination will be set aside only when the AL
findings are based on legal error or are not supported by substantial eviden
the record as a wholMatney v. Sdivan, 981 F.2d 1016, 1018 (9th Cir. 1992)

at

J’s

cein

(citing 42U.S.C. § 405(g)). Substantial evidence is “more than a mere scintilla,”

Richardson v. Perale€02 U.S. 389, 401 (1971), but “less than a
preponderance 3orenson v. Weinberges14 F.2d 1112, 111910 (9th Cir.
1975). Substantial evidence is “such relevant evidence as a reasonable mir
might accept as adequate to support a conclusiintiardson402 U.S. at 401.
The Court must uphold the ALJ’s denial of benefits if the evidence is susce]
to morethan one rational interpretation, one of which supports the decision
administraive law judgeBatson v. Barnhart359 F.3d 1190, 1193 (9th Cir.
2004).The Court reviews the entire recoddnes v. Heckle760 F.2d 993, 995
(9th Cir. 1985):1f the evidence can support either outcome, the court may n
substitute its judgment for that of the ALMatney 981 F.2d at 1019.

A decision supported by substantial evidence will be set aside if the p
legal standards were not applied in weighingathielence and making the
decisionBrawner v. Secr’y of Health & Human Sen&39 F.2d432, 433 (9th
Cir. 1988). An ALJ is allowed “inconsequential” errors as long as they are
immaterial to the ultimate nondisability determinati8tout v. Comin, Soc. $c.
Admin, 454 F.3d 1050, 1055 (9th Cir. 2006).

Statement of Facts
The facts havbeeen presented in the administrative transdigt ALJ’s

decision and the briefs to this Court; only the most relevant factswarenarized
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here.At the time of théheaing, Plaintiff was50 years old Shewas a hommaker
and took care of her four kids. She does not have any work history.

In 2013, she had surgeoy her back due to associated low back pain a
radicular pain/numbness in her lower extremitAd$hough itwas a long
recoverythe pain in hefeft leg improvedin 2015, she had acute episode
causing her pain on thight sideand leg Due to a moderate disk bulge, steal
emerg@acy surgerywhich alleviated the sharp shooting pain down her leg
Plaintiff declined to engage in physical therapy following her stueg.

She ontinues to complain of legain She also experiences heart
palpitations, fatigue, and migraiheadachesand she complains of hearing los
The ALJ’s Findings

At step one, the ALJ founithat Plaintiffhas not engaged inlsstantial
gainful activitysince Fehuary19, 2014, which is the application da& 54.

At step two, the ALJ found Plaintiff has the following severe impairme
lumbar degenerative disc disease, stats two surgeriefAR 56.

At step three, the ALJ found that Plaintiff's impairments or combinatio
impairments do not meet or medically equal any Listifg 58. Specifcally, the
ALJ considered Listing 1.04 (Disorders of thane).

The ALJ concluded that Plaintiff has the residual functional capacity t

perform:

mediumwork as defined in 20 C.F.R16.967¢) except: she is limited to
walking 30 minutes at a time; she cannot climb ladders, ropes, or sca|
and caronly occasionally perform all other postuaativities; she can
have only occasional exposuoeextreme cold/heat andbration, and can
have no exposure to hazards such as unprotected heights and movin
mechanical parts

AR 58. At step four, the ALJ founthatPlaintiff has ngpast relevant work. AR
61.
I
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Because Plaintifé ability to perform all or substantiali/l the

requirements of medium wotlkasbeen impeded by additional limitations, the

AL J asked the vocational expert whether jobs existéteinational economy for

an individual with Faintiff’s age, education, work experience, and residual
functional capacity. The vocationexpert identified the following representatiy
ocaupations(1) airplare cleaer; (2 advertising material distributor; (3) floor
waxer; and(4) grocery bagger. The vocational expert also testified that
representativeccupations existed e national economy even Hlaintiff was
limited to light level work: (1) parking lot attendant; (2) maid, housekeapdr;
(3) maiker.
Issues fo Review

1. Whether the ALJ properly assessed Plaintiff's subjective symptom clg

An ALJ engages in a twetep analysis to determine whether to discoun
claimant’s testimony regarding subjective symptoms. SSBp1@016 WL
1119029, at *2'First, the ALJ mustletermine whether there is objective
medical evidence of an underlying impairment which could reasonably be
expected to produce the pain or other symptoms alletygalina v. Astrue674
F.3d 1104, 11129th Cir. 2012)(quotations marks omitted)The clamant is not
required to show that her impairment could reasonably be expected to caug
severity of the symptom she has alleged; she need only show that it could
reasonably have caused some degree of the sympi@asguez v. Astrué72
F.3d 586, 591 (9th Cir. 2009).

Second, “[i]f the claimant meets the first test and tier® evidence of
malingering, the ALJ can only reject the claimant’s testimony about the sev¢
of the symptoms if [the ALJ] gives ‘specific, clear, and convincing regagon
the rejection."Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (tas

omitted).General findings are insufficient; rather, the ALJ must identify what

symptom claims are being discounted and what evidence undermines thesg
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claims.Id. (quotingLeder v. Chatey 81 E3d 821, 834 (9th Cir. 1995)Thomas
v. Barnhart 278 F.3d 947, 958 (9th Cir. 2002) (requiring the ALJ to sufficien
explain why it discounted claimant’s symptom claims). “The clear and
convincing [evidence] standard is the mdsmarling required in Social
Security casessarrison, 759 F3dat 1015 (quotingMoore v. Comm’r of Soc. S¢
Admin, 278 F.3d 920, 924 (9th Cir. 2002)).

Factors to be considered in evalagtihe intensity, persistence, and
limiting effects of a claimant’s symptoms includg:daily activities;?2) the
location, duration, frequency, and intensity of pain or other sympt®nfiactors
that precipitate and aggravate the symptofpthe type, dosage, effectiveness,
and side effects of any medication an vndiial takes or has taken to alleviate
pain or other symptoms®) treatment, othethan medication, an individual
receives or has received for relief of pain or other symptoms; 6) any measu
other than treatment an individual uses or has used to relieve pmreor
symptoms (e.g., lying flat on his or her back, standing for 15 toi@Qtes every
hour, or sleeping on a board); andany other factors concerning an indival’'s
functional limitations and restrictions due to pain or other sympt8®8R.163p,
2016 WL 1119029, at *7; 20 C.F.R. 88 404.1529(c)&3)6.929(c)(3).

Daily adivities may be grounds for an adverse credibility finding if (1)
Plaintiff’'s activities contradicherother testimony, or (2) Plaintiff “is able to
spend a substantial parfthisday engaged in pursuits involving the performar
of physical functions that are transferable to a work sett@m, 495 F.3d at
639 (citingFair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989))

Maintiff argues the AJ improperly discredited her symptom clainise
ALJ identifiedthe following reasons for concluding that Plaingfstatements

concening the intesity, persistence, and limiting effects of her symptoms are

not entirely consistemith the medical evidence and other evidencthéecord:

(1) the objective evidence does sappot the level oflimitation claimed (2)
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herallegations of ongoinggmn are contradicted by her repsto the pain clinic
that her functional level is-8/10 much of the timg3) Plaintiff has reasonably
high functioning activities of daily living that are inconsistent with her
allegations of disabling pain; (4) Plaintiff haswork history;(5) Plaintiff failed
to engage in treatment commensurate with her alleged disamitity6) no
medicalproviderhas impoed significant workrelatedlimitations

The ALJs conclusions regardingdntiff’s symptom testimongre
reasonablandsupported by substantial evidence in theord. The ALJ
provided specific, clear and convincing reasons to find Plaintiff isabted.
Notabl, Plaintiff reported thathe“medication regiment is working well dn
enables heto live a productie life.” The record indicates that her surgenese
successful in reducing her leg pain. Her reports of fatigue are not supported
any objective findings and/or diagnosé3daintiff was able to prepare a full
Thanksgving dinner in 20%. She hasiever attempted to workuggesting that

Is not her medical conditiatat isthe reason for herurrentunemployment.

Finally, Plaintiff hasnot provided an adequate justification for failing to attempt

or complete pysial therap.

Plaintiff has notargued or shown, that the ALJ erred mot giving proper
weight to the medical opinions in the recdvtbreover,becausehe hypothetical
poseal by the ALJ contained all éflaintiff’s limitationsthatthe ALJ found tde
supporedby therecord, the ALFeasonablyelied on the vocatial experts
testimony to find that Plaintiff was not disled.

Accordingly, IT IS HEREBY ORDERED:

1. Plaintiff’'s Motion for Summary JudgmerECF No.14,is DENIED.

2. Defendans Motion for Summary Judgment, ECF N, is
GRANTED.

3. The decision of the Commissioner denying benefigdfismed.

I
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4. The District Court Executive is directed to enter judgment in favor ¢
Defendantnd againsPlaintiff.

IT IS SO ORDERED. The District Court Executive is hereby directed {
file this Order provide copies to counlseand close the file

DATED this 1stday ofMarch2019.

s/Robert H. Whaley
'ROBERT H. WHALEY
SeniorUnited States District Judge
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