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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES DISTRICT cOurRTSEpP 04, 2018
EASTERN DISTRICT OF WASHINGTON "~ " =7

DANIEL R., No. 2:18-cv-00016-SAB

Plaintiff,

V.
COMMISSIONER OF SOCIAL ORDER GRANTING
SECURITY ADMINISTRATION, PLAINTIFF'S MOTION FOR

Defendant. SUMMARY JUDGMENT;
DENYING DEFENDANT'’S
MOTION FOR SUMMARY
JUDGMENT

Doc. 14

Before the Court are Plaintiff D&l R. Ross’ Motion for Summary
Judgment, ECF No. 12, and Defendantr@assioner of the Social Security
Administration’s Cross-Motion for Sumamy Judgment, ECF No. 13. The motic
were heard without oral argument. Ptdfns represented by D. James Tree, ar
Defendant is represented by Assistant Whiates Attorney Timothy Durkin ar
Special Assistant United States Attorrdichael Howard. For the reasons set
forth below, the Courgrants Plaintiff's motion,deniesDefendant’s motion,
reversesthe decision of the administrative law judge (“ALJ”), archandsfor a
determination of Social Security paymentish an onset date of January 1, 201

Jurisdiction

On January 31, 2014, Plaintiff filed application for supplemental secur
income disability insurance benefits. Pl#if alleges a disability onset date of
January 1, 2012.

I
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Plaintiff's application was denied initially and on reconsideration. On
February 18, 2016, Plaintiff appeared aestified at a hearing held in Seattle,
Washington before an ALJ. The ALJ issba decision on October 4, 2016, fing
Plaintiff was not disabled. Plaintifimely requested review by the Appeals
Council, which denied the request ooMe¢mber 20, 2017. The Appeals Counci
denial of review makes the ALJ’s decisithre final decision of the Commission

Plaintiff filed a timely appeal with #thUnited States District Court for the
Eastern District of Washington on Janua6, 2018. The matter is before this
Court under 42 U.S.C. § 405(g).

Sequential Evaluation Process
The Social Security Act defines disability as the “inability to engage in
substantial gainful activity by reason of any medically determinable physical
mental impairment which cdre expected to result in death or which has lastg
can be expected to last for a continupasod of not less than twelve months.”
U.S.C. § 1382c(a)(3)(A). A claiant shall be determined to be under a disabili

only if his impairments are of such sevetityt the claimant isot only unable to
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do his previous work, but cannot, considgrclaimant’s age, education, and work

experiences, engage inyaother substantial gainful work which exists in the
national economy. 42 U.S. § 1382c(a)(3)(B).

The Commissioner has establishedvafstep sequential evaluation process

for determining whether a persordisabled. 20 C.F.R. § 416.920(a)(Bpwen v.
Yuckert 482 U.S. 137, 140-42 (1987).

Step 1: Is the claimant engagedsubstantial gainfuhctivities? 20 C.F.R.
8 416.920(b). Substantial gainful activisywork done for pay and requires

compensation above the statutory minimiehy. Keyes v. Sullivar894 F.2d 1053,

1057 (9th Cir. 1990). If the claimant is eggal in substantial activity, benefits are

denied. 20 C.F.R. § 416.971. If henist, the ALJ proceeds to step two.
I
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Step 2: Does the claimant haaenedically-severe impairment or
combination of impairments? 20 C.F.R4$6.920(c). If the claimant does not hiave
a severe impairment or combination oparments, the disability claim is deniad.
A severe impairment is one that lastedrrst be expected to last for at least
twelve months and must be proveroiigh objective medical evidence. 20 C.F|R.
8 416.908-.909. If the impairmeis severe, the evaluation proceeds to the third
step.

Step 3: Does the claimant’s impaimteneet or equal one of the listed
impairments acknowledged by the Commissidondye so severe as to preclude
substantial gainful activity? 20 C.F.R486.920(d); 20 C.F.R. § 404 Subpt. P.
App. 1. If the impairmenteets or equals one of the listed impairments, the
claimant is conclusivelpresumed to be disabldd. If the impairment is not ong
conclusively presumed to be disablitige evaluation proceeds to the fourth step.

Before considering Step 4, the ALJ sadirst determine the claimant’s
residual functional capacity. 20 C.F.R. § 416.920(e). An individual's residua
functional capacity is their ability to duhysical and mental work activities on g
sustained basis despite limitationsnfréhe individual’'s impairments.

Step 4: Does the impairment prevéme claimant from performing work
they have performed in the past? 20 C.RR16.920(f). If the claimant is able tp
perform their previous work, they are not disablddlIf the claimant cannot
perform this work, the evaluation proceeds to the fifth and final step.

Step 5: Is the claimant able torfoem other work in the national economy
in view of their age, education, anark experience? 20 C.F.R. § 416.920(qg).

The initial burden of proof rests upon ttlaimant to establish a prima fagie
case of entitlement to disability benefitackett v. Apfell08 F.3d 1094, 1098 (9th
Cir. 1999). This burden is metce a claimant establishist a physical or mental
impairment prevents them from engaging in their previous occupé&diofit step

five, the burden shifts to the Commissioteshow that the claimant can perform
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other substantial gainful activitid.
Standard of Review
The Commissioner’s determinationlivbe set aside only when the ALJ’s
findings are based on legal error or areswgiported by substantial evidence in
record as a wholélatney v. Sullivan981 F.2d 1016, 1018 (9th Cir. 1992) (citi
42 U.S.C. § 405(g)). Substantial evidemcémore than a mere scintilla,”

Richardson v. Perale€02 U.S. 389, 401 (1971), buefs than a preponderance.

Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9@wr. 1975). Substantial
evidence is “such relevant evidenceaagasonable mind mightcept as adequa
to support a conclusionRichardson402 U.S. at 401. hCourt must uphold th
ALJ’s denial of benefits if the evidencesusceptible to more than one rational
interpretation, one of which supports the decision of the administrative law |t
Batson v. Barnhart359 F.3d 1190, 1193 (9th C004). The Court reviews the
entire recordJones v. Heckler760 F.2d 993, 995 (9th Cir. 1985). “If the evide
can support either outcome, tbeurt may not substitute its judgment for that o
ALJ.” Matney 981 F.2d at 1019.

A decision supported by substantial ende will be set aside if the prope

legal standards were not applied in weighing the evidence and making the ¢

Brawner v. Secr'y of Health & Human Sen&39 F.2d 432, 433 (9th Cir. 1988).

An ALJ is allowed “inconsequmial”’ errors as long as they are immaterial to th
ultimate nondisabilit determinationStout v. Comm’r, Soc. Sec. Adm#b4 F.3d
1050, 1055 (9th Cir. 2006).
Statement of Facts

The facts have been presented madministrative transcript, the ALJ’s
decision, and the briefs to this Courtjyothe most relevant facts are summariz
here. At the time of the hearing, Plafihwas forty-five-years old. Plaintiff has
completed school through the eleventads, and is abl® communicate in

English.
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Since 2004, Plaintiff has held one job as a tow truck driver and mecha
For eight years, Plaintiff worked inighcapacity and was responsible for hooki
up cars to be towed, unloading cars, disdissembling damaged cars. Plaintiff
discharged from this job because of a steuinjury that prevented him from fu
performing his duties.

Plaintiff testified that his injuries, pnarily degenerative joint disease of {
right shoulder, cause sevgrain and have rendsd him unable to work. Plaintiff
pain began during his prior employmemd he takes prescribed opioid pain
medication daily to manage. Due to pdthaintiff has limited use of his arm ang
must rest for an hour after fifteen minutes of use.

Plaintiff also experiences chronioner-back pain, whiclprevents him fron
standing for more than twenty minutesaagtme. On multiple occasions, he has
sought emergency medical treatment f@ ¢ontinuing severity of his pain. Ong
doctor recommended treatment consisting [@aysherapy, prescription opioids,
and nerve blocking injections. However, Btdf's pain persists and he requires
cane to walk. Plaintiff is unable to wadlshes, cook meals, and walk his dog @
to pain and requires a break after ttyeminutes of activity. Showering and
personal grooming are difficult and Plaintiff occasionally needs his son’s
assistance to get dressed. Plaintiff's paiaggravated by obesity, which furthel
limits his ability to perform daily activities.

In addition to chronic shoulder and bgukin, Plaintiff has coronary artery
disease (“CAD”) and suffers from &k palpitations. Tése episodes occur
multiple times throughout the week andeaff Plaintiff's sleep. When an episod
occurs, Plaintiff experiences shortness®ath, dizziness, and needs to rest fg
several hours before ergiag in any activity.

The ALJ’'s Findings

At step one, the ALJ found Plaintiff 8@ot engaged in substantial gainfu

activity since January 1, 2012. AR 22.
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At step two, the ALJ found Plaintiffas the following severe impairments:

status post rotator cuff repair in the right shoulder; bursitis of the right hip; C
and obesity. AR 22. He also has thkdwing non-severe impairments: lumbar
radiculopathy; hypertension; gastrophageal reflux disease (“GERD”); and
Vitamin D deficiency. AR 22.

At step three, the ALJ found thataliitiff's impairments or combination of

impairments do not meet or medlgaequal any Listing. AR 23.
The ALJ concluded that Plaintiff bahe residual functional capacity to

perform

[lJight work as defined in 20 CFR 404.1567(b) and 416.967(b) except
lift or carry up to 20 pounds occasionally and up to 10 pounds
frequently, stand or walk forpproximately 6 hours and sit for
approximately 6 hours per 8 hour wat&y with normal breaks; never
climb ladders ropes or scaffolds;casionally stoop, kneel, crouch, and
crawl; occasional overhead reaching; avoid concentrated exposure t
excessive vibration and no wonkj at unprotected heights.

AR 24. At step four, the ALJ found th&taintiff is incapable of performing any
past relevant work. AR 29.

At step five, the ALJ found Plaintiff was not disabled on the basis that
could perform other work which exists significant numbers in the national
economy, including positions such as cashred escort vehicle driver. AR 30-3

Issues for Review
1. Whether the ALJ properly evaluatee timedical opinion adence of both Lisa
Alexander, A.R.N.P, and Myrna Palasi, M.D.; and
2. Whether the ALJ provided specific, aleand convincingeasons for rejecting
Plaintiff’'s subjective symptom testimony.
I
I
I
I
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Discussion
1. Whether the ALJ properly evaluated the medical omion evidence of Lisa
Alexander, A.R.N.P. and Myrna Palasi, M.D.

The ALJ is tasked with resolvirgpnflicts in themedical evidenceAndrews
v. Shalala53 F.3d 1035, 1039 (9th Cir. 1995).r@eally speaking, three types of

doctors provide medical evidencesdting doctors, examining doctors, and
reviewing (non-examining) doctors. “Byleuthe Social Security Administration
favors the opinion of a treating physiciawer non-treating physans.” 20 C.F.R,
§ 416.92% Orn v. Astrue495 F.3d 625, 631 (9th Cir. 2007). “If a treating

physician’s opinion is well-supported byedically acceptable clinical and

laboratory diagnostic techniques and isinobnsistent with the other substantial

evidence in the casecord, it will be given controlling weightOrn, 495 F.3d at
631 If a treating physician’s opinion is ngtven “controlling weight” because it

does not meet these requirements, thd slhould consider (i) the length of the

treatment relationship and the frequencgxémination by the treating physician;

and (ii) the nature and extent of theatment relationship between the patient and

the treating physician in determmg the weight it will be giverid. “[A]n ALJ errs
when he rejects a medical opinion or assigns it little weight while doing noth
more than ignoring it, asserting withouipdanation that another medical opinio

more persuasive, or criticizing it with beiplate language that fails to offer a

120 C.F.R. 8 416.927(c)(2) states: Generallg,give more weight to opinions

from your treating sources, since thesarses are likely to be the medical

professionals most able to provide a deth longitudinal picture of your medical

impairment(s) and may bring a unique padive to the medical evidence that
cannot be obtained fromelobjective medical findings alone or from reports o
individual examinations, such asrsultative examinations or brief

hospitalizations.
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substantive basis for his conclusio@arrison v. Colvin 759 F.3d 995, 1012-13
(9th Cir. 2014) (citingNguyen v. Chaterl00 F.3d 1462, 1468th Cir. 1996)).

The ALJ will first look at and pmarily rest upon “objective medical
evidence” from an “eceptable medical source” whesviewing a claimant’s
symptoms and correspondingpdication for social security benefits. SSR 16-3
2017 WL 5180304, at *5. If the ALJ “cannotake a disability determination or
decision that is fully favorable basededg on objective medical evidence, then
[the ALJ] carefully onsider[s] other evidex in the record.ld. Opinions from
“other sources” alone will not be enough'‘éstablish the existence of a medicg
determinable impairment.” SSR @3P, 2006 WL 2329939, at *2 (rescinded
effective March 27, 2017Y.he evidence supplied by “other sources” should b
used to supplement the opinions of aocgptable medical source” to “provide
insight into the severity of the impaient(s) and how it affects the individual's
ability to function.”ld. Rather than disregard opin®of “other sources” entirely
the ALJ should attribute them appropriateight and give them consideration.

A. Lisa Alexander, A.R.N.P.

A.R.N.P. Alexander is Plaintiff's primary treating soufda.January 2014
A.R.N.P. Alexander opined that Ri#iff was suffering from a shoulder

impairment, which began approximatebuf years prior to the rendered opinion.

Within this evaluation, A.R.N.P. Al@nder noted that Plaintiff's impending
shoulder surgery would result in severe tations expected to last approximats
six months following the surgery. R.N.P. Alexander noted Plaintiff was
“[s]everely limited” and waSunable to meet the demandtsedentary work.” AR

403, 584. The impairment would limit Plaiffits ability to lift, carry, handle, pust

2 The Court notes that opinions of A.RENs are now considered acceptable
medical sources in determining aichant’s eligibility for benefitsSee20 C.F.R.
8 404.1502(a)(7).
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pull, and reach. On March 2014, Plaintiff underwent an arthroscopic rotator
repair. During two separafst-operative examinationsne in May and anothet
in June of 2014, A.R.N.P. Alexander repdrtaintiff made “some progress wit
motion” but had not yet recovered fullxR 495. In 2015, A.R.N.P. Alexander
reported the Plaintiff was suffering frongaificant shoulder pain. At that time,
Plaintiff continued his opioid pain mediaati for his unstable right shoulder joir

The ALJ gave A.R.N.P. Alexanderdpinion “little weight.” The ALJ
interpreted A.R.N.P. Alexander’s opinion @se that determined Plaintiff could
perform sedentary work and that higarments resulting from right shoulder
surgery were expected to only last signths. AR 28. The ALJ determined that
A.R.N.P Alexander’s opinion would not eblizh a claim for disability, and shot
therefore be attributed little weight.

However, the ALJ misstated and nhiacacterized A.R.N.P. Alexander’s
opinion. The record does not show tAaR.N.P. Alexander opined Plaintiff cou
perform sedentary work, as the ALJ has d¢ated. In fact, the record shows thg
A.R.N.P. Alexander indicated Plaintiff wdseverely limited” and was “unable t
meet the demands of sedentary wokR 403, 584. Because the ALJ misstate
A.R.N.P. Alexander’s opinion, the weighiven thereto is unsupported by the
record.

Furthermore, the ALJ attributdittle weight to A.R.N.P Alexander’s
opinion because the ALJ believed the reaticinot show a long-term limitation
sedentary work. A.R.N.P. Alexander estimated Plaintiff's limitations resulting
surgery to persist for six months; howesdre also opined that the impairment
been ongoing for four years. AR 403B- If the reason for underweighting
A.R.N.P. Alexander’s medical opinion whecause it did not show the Plaintiff
meets the twelve-month impairment reqment for a disability claim, then the
ALJ was incorrect. Cumulatively, the impaent duration would be approximat

four and a half years, which would méle¢ impairment duration requirement fc
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disability claim. The ALJ failed to corer that Plaintiff’'s impairment was
disabling for the four years prior tod#tiff's March 2014 surgery. Had the ALJ
considered this time-period, then the Ridd would meet the impairment duratiq
requirement.

Moreover, A.R.N.P. Alexander’s apon is “well-supported by medically
acceptable clinical and laboratory diagimo$sechniques and is not inconsistent
with the other substantial evidence ie ttase record,” thus, it should have bee
given controlling weightOrn, 495 F.3d at 631. For instance, A.R.N.P.
Alexander’s conclusion that Plaintiff was lted in his ability to lift, carry, handl
push, pull, and reach sipported by several evaluations wherein A.R.N.P.
Alexander noted significant pain and lintitans in Plaintiff’'s shoulder, treatmen
consisting of medication and physical th@raand Plaintiff's lack of success at
physical therapy. A.R.N.P. Alexander’s evaluation is bolstered by Plaintiff's
reported pain levels and R&if's testimony that his right shoulder pain is the
primary reason he cannot work. Plaintiff shewonsistently take pain medication
to manage his pain. Accordingly, the Afailed to provide clear and convincing
reasons for giving the medical omni of treating A.R.N.P. Alexander little
weight.

Because A.R.N.P. Alexander’s opinion was not given controlling weigl
ALJ was required to consider (i) thentgth of the treatment relationship and
frequency of examination by the treating phigic and (ii) thenature and extent
of the treatment relationship betwede patient and the treating source in
determining the weight it will be giveid. at 31. The ALJ spent no time
discussing the length, nature, or extent of the treating relationship between
and A.R.N.P. Alexander. Indeed, therengsindication that the ALJ considered
A.R.N.P. Alexander’s lengthy treatment notizing back two years prior to the
February 2016 hearing. During the tiag relationship, A.R.N.P. Alexander

treated Plaintiff on a regular basis and diagnosed him with supraspinatus arn
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infraspinatus tendinosis, as well as degatiee changes and an insertional tear

the AC joint, located in the Plaintiff's right shoulder. AR 371, 404. A.R.N.P.
Alexander had been treating Plaintiff for several yearsaasdfamiliar with
Plaintiff's medical history and limitation3he ALJ’s failure taconsider the natut

of this treating relationship was error.

of

e

For the reasons stated above, the atudhmitted a reversible error by failing

to attribute the opinion of Plaintiff's pnary treating sourcé.R.N.P. Alexander,
controlling weight.

B. Myrna Palasi, M .D.

In addition to not giving A.R.N.P. Alexander’s medical opinion controll
weight, the ALJ erroneously failed to agsiweight to the opinion of Dr. Palasi.
Dr. Palasi served as a reviewing phigic In reviewing Plaintiff's medical
records, Dr. Pasai found that Plaintiffdhaarked and sevemeedical limitations
that met the durational requirement, dindted Plaintiff to sedentary work. The
ALJ mentions nothing of the weight attuifed to Dr. Palasi’s opinion. The Cour
infers that where the ALJ mistakenlyffeeences the “opinion of Dr. Walker"—ar
opinion that does not exist in this record—and purports to attribute this opini
“partial weight,” that the ALJ intendkto refer to DrPalasi’s opinionld.

The Court concludes thA_J mischaracterized Dr. Palasi’'s medical opin

and failed to provide cleand convincing reasons for attributing the opinion o

“partial weight.” The ALJ cites to onevaluation done by Dr. Palasi wherein Dr.

Palasi opined Plaintiff is limited to dentary work. AR 28, 365. While the
exertional tables show limitation to sedentary work, the evaluation demonsti
that Plaintiff’'s impairments, consideredasvhole, demonstrate that Plaintiff is
severely limited in his ability to worlAR 583. Dr. Palasi reviewed the medical
evidence and concurred with A.R.N.Pefander that Plaintiff was severely
limited because of his shoulder impairmehiR 28, 364-66, 581Similarly, Dr.

Palasi notes Plaintiff's onset date was fgpears prior to surgery. The fact that t
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Dr. Palasi and A.R.N.P. Alexander’s ofns are consistent with one another
bolsters both treating sources’ opinioiBe opinions of both A.R.N.P. Alexander
and Dr. Palasi demonstrate a cumulative immpant duration of four and a half to
five years. This meethe minimum impairment dational requirement for a
disability claim.

Because the ALJ did not find that Pralasi’'s opinion was contradicted, the

ALJ may only reject it for clear and comeing reasons. In the opinion, the ALJ

did not lay out the standard for discounting the opinion of a medical source;|nor

does the ALJ explain why Dr. Palasi’'s ojpn was purportedly given only partia
weight. Dr. Palasi’s opinion is consiatavith medical evidnce in the record,
including Plaintiff's continued pain aftsurgery, failure at physical therapy, and
the requirement of opioid pain manageméwmcordingly, the ALJ’s rejection of
Dr. Palasi’s opinion was unfounded.

In conclusion, the ALJ committaeversible error by discounting the
medical opinions of A.R.N.P. AlexandandaDr. Palasi without giving clear and
convincing reasons for doing so.

2. Whether the ALJ properly rejected Plaintiff’s testimony.

An ALJ will no longer perform “créibility findings” when reviewing a
claimant’s subjective symptom evatiom. SSR 16-3P, 2017 WL 5180304, at *1.
The subjective sympin evaluation no longer examinas individual’'s character
and is instead replaced with a two-stepleation process. First, the ALJ will use
objective medical evidence from an adedye medical source to determine
“whether the individual has a medicatlgterminable impament (“MDI”) that
could reasonably be expected to proglthe individual’s alleged symptomsd’ at
*3. Test results that are consistent wother evidence in the record will be given
greater weight than test results thag exconsistent with other evidence in the
record.ld at *1. The ALJ will not consider theeverity of an individual’s alleged

symptoms when determining whether there is an underlying MDBit *3. If the

ORDER GRANTING PLAINTIFF'S MOTION ...+ 12
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ALJ determines that there are MDIs béiselely on the medal evidence in the
record, then Plaintiff's sympio testimony is not considered.

If the ALJ cannot establish an MDI “thi fully favorable based solely or
objective medical evidence,” then the nstdp is to “carefully consider other
evidence in the recordld. at *6. The examination of béer evidence in the recof
“includes statements from the individualedical sources, and any other sourc
that might have information about thelimidual’'s symptoms . . . as well as the
factors set forth in our regulationsdd. When considering an individual’s
statements about the intensity, persiseée and effects of symptoms the ALJ

should “evaluate whether the statemeartsconsistent with objective medical

evidence and other evidencé&d” When there is no evidence of malingering, the

ALJ must give “specific, clear and coneing reasons” for rejecting a claimant’
subjective symptom testimonilolina v. Astrue674 F.3d 1104, 1112 (9th Cir.
2012) (citation omitted).

In recognition of the fact that amdividual’s symptoms can sometimes
suggest a greater level of severityimpairment than can be shown by the
objective medical evidence alone, 26-®R. 88 404.1529(c)(3) and 416.929(c)(
describe the kinds of evidence, incluglithe factors below, that the ALJ must
consider in addition to the objectivmedical evidence when assessing the
individual’s subjective symptom testimony:

1. The individual’s daily activitie; 2. The location, duration,

frequency, and intensity of the indilial’s pain or other symptoms; 3.
Factors that precipitate and aggate the symptoms; 4. The type,
dosage, effectiveness, and seftects of any medication the

individual takes or haskan to alleviate paior other symptoms; 5.
Treatment, other than medicatidghe individual receives or has
received for relief of pain or otheymptoms; 6. Any measures other
than treatment the individual useshas used to relieve pain or other
symptoms €.g, lying flat on his or her back, standing for 15 to 20
minutes every hour, or sleeping on a board); and 7. Any other factors

ORDER GRANTING PLAINTIFF'S MOTION ...+ 13
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concerning the individual’s functional limitations and restrictions due
to pain or other symptoms.

SSR 16-3p.

The ALJ found Plaintiff's MDIs “couldeasonably be expected to cause|the

alleged symptoms; howevfrlaintiff's] statements concerning the intensity,
persistence and limiting effects of thesengpyoms are not entirely consistent with
the medical evidence andhet evidence in the recorddR 25. The ALJ gave twp
reasons for this finding: (1) Plaintiffignited daily activities wee not “objectively
verified with a high degree of certainfydnd (2) assuming Plaintiff's disabilities
are severe as alleged, it is difficultascribe these limitations to his medical
condition.ld. For the reasons discussed below, Ab.J erroneously found that the
Plaintiff's testimony regarding the intatys persistence, and limitations were
inconsistent with the record.

First, the ALJ mistakenly concludehat the Plaintiff's limited daily
activities could not be “objectively verifiagith a high degree of certainty” by the
evidence in the record. TiAd_J determined the evidenae the record fails to
establish Plaintiff's disability is due fhysical impairments attributable to his
obese state. AR 26. Howevéne ALJ also notes theig evidence that Plaintiff

“was obese throughout the recortl” Plaintiff asserts that his obese state has

affected his mobility and abilitio sleep. Both Plaintiff's sleep apnea and assisted

ambulation are documented throughout the receed, e.g.AR 439 (Plaintiff is
diagnosed with sleep apnea); AR 756 (mptPlaintiff's “back problems” and use
of a cane make “walking down thellnaay” a difficult task). The ALJ found
Plaintiff's limitations related to obesitsannot be verified with a high degree of
certainty, and therefore discounts Plairgifestimony. However, the record is
replete with sources documenting Ptdfis limitations in relation thereto.

Additionally, the ALJ mischaracterizeas MRI of Plaintiff's right shoulder

that supports Plaintiff's alleged limitations. The ALJ noted the “X-rays of his [right

ORDER GRANTING PLAINTIFF'S MOTION ...+ 14
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shoulder showed a normal shouldethwo evidence of degenerative joint
disease.” AR 26. To theoatrary, the X-ray shows evidence of a degenerative
disease of the AC joint and greatebérosity spurring. AR 368. An MRI

conducted by A.R.N.P. Alexander showed degenerative changes and an ing

tear in Plaintiff's shoulder; Dr. Palasbncurred in thisssessment. AR 371, 404,

Plaintiff testified that he stopped wonky because of his right shoulder pain an
the medical evidence substantially sapp Plaintiff's symptom allegations.

The Ninth Circuit has “warned that ALJs must be especially cautious i
concluding that daily activities are incastent with testimony about pain, beca
Impairments that would unquestionablepiude work and all the pressures of §
workplace environment will often be costent with doing more than merely
resting in bed all day.Garrison, 759 F.3d at 1016. Recognizing that claimantg
should not be penalized for attempthogead their normal lives, “only if
Plaintiff's level of activity is inconsisteith his claimed limitations” should thi
have any bearing on Plaintiff's testimongt.

Plaintiff's testimony regarding his diaactivities is consistent with his
limitations. Plaintiff takes all day to congpe daily chores because of his pain,
takes frequent breaks, arejuires assistance walkj and occasionally getting
dressed. AR 207. Plaintiff's testimony tle cannot work due to his shoulder
Is consistent with Plaintiff's limitationsf standing for twenty minutes at a time
the necessity of alternating positiorngpeoximately every fifteen minutes, and
requiring a rest break while walking down the hial. The ALJ’s conclusory
finding that Plaintiff’'s testimony is not entirely consistent with the evidence if
record is erroneous. Moreover, Plaintifflaily activities are not inconsistent wit
his described limitationsna the ALJ improperly discredited Plaintiff in this
respect.

Second, the ALJ concluded that if Pl#if’'s symptoms are “truly as limite

as alleged, it would be difficult to attriluthat degree of limitation the claimant
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medical condition, as opposed to othexrs@ns, in view of the relatively weak

medical evidence.” AR 27. EhALJ should only consider Plaintiff's testimony if it

cannot be determined, bdssolely on the objective medical evidence in the
record, that Plaintiff has MDIs that amasonably expected tause the symptor
alleged. SSR 16-3P, 2017 WL 5180304:3atPlaintiff need not show with
absolute certainty, or a high degree ataaty, as the ALJ suggests, that his
symptoms are directly caused by his imments. The ALJ noted that Plaintiff's
MDIs “could reasonably be expecteddause the allegesymptoms.” AR 25.
Accordingly, the ALJ should only discount a claimant’s subjective testimony

“could not reasonably be expected togurce the individual's symptoms.” SSR

16-3p at *4. The ALJ failed to follow therocedure outlined in the regulations for

discounting Plaintiff's symptom testimony and therefore erred.

Overall, the record substantiatesiRtiff's testimony and does not suppor

the ALJ’s findings. Plaintiff’'s testimony regding his daily activities is consiste
with his testimony about his functional litations and objective medical eviden
in the record. Accordingly, th&LJ committed reversible error.
Conclusion

The ALJ erroneously gavmproper weight to medical opinion evidence
rejected Plaintiff's symptom testimonl.this evidence had been properly
credited, Plaintiff would have been foudi$abled. A review ofhe record as a
whole, including Plaintiff's testimony inomcert with the properly-credited opin
of A.R.N.P. Alexander and Dr. Palasi, ce=aho legitimate doubt that Plaintiff i
disabled within the meaning of the Salctecurity Act. Further administrative
proceedings will not be useful and teere no outstanding issues to consider.
Treichler v. Comm’r of Soc. Sec. Admiriz5 F.3d 1090, 1105 (9th Cir. 2014).
Consequently, the proper remedy is¢émand for a calculation and award of
appropriate benefits, with a dightty onset date of January 1, 20Xzarrison, 759
F.3d at 1019-20.
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Accordingly, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No. 1Z5RANTED.

2. Defendant’s Motion for SummaJudgment, ECF No. 13, BENIED.

3. The decision of the Commsisner denying benefits isversedand
remanded for an award of benefits, with asdibility onset date of January 1, 2C

4. The District Court Executive isrdicted to enter judgment in favor of
Plaintiff and against Defendant.

IT IS SO ORDERED. The District Court Executivis hereby directed to
file this Order, provide copies t@ansel, enter judgment, and close the file.

DATED this 4th day of September, 2018.

Sty S n

Stanley A. Bastian
United States District Judge
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