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s of America v. Approximately 24 Firearms from V...proximately 3138 Rounds of Ammunition

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA
NO. 2:18CV-0142TOR
Plaintiff,
ORDER DENYING CLAIMANT’S
V. MOTION TO DISMISS

24 FIREARMS FROM VARIOUS
MANUFACTURERS, MAKES,
MODELS AND ASSORTED
CALIBERS,and APPROXIMATELY
3,138 ROUNDSOF ASSORTED
AMMUNITION,

Defendanh

Doc. 17

BEFORE THE COURT i€laimantRichard Johnson’Motion to Dismiss

Verified Claim (ECF No. 11) This matter waseardwithoutoralargument The

For the reasons discussed beldve Motion to Dismiss(ECF No. 11)s DENIED.

I

I

ORDER DENYING CLAIMANT'S MOTION TO DISMISS~ 1

Court has reviewed the motion, the record and files herein, and is fully informed.
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BACKGROUND

This caseconcernsacivil forfeiture action brought by Plaintiftnited
States of Americaagainst numerous firearms and ammunition seized from the
home of Richard JohnsdgfClaimant”). The Defendant property consists @f 2
firearms and approximately 3,138 rounds of ammunition, which sesred
pursuant to a federal search warrant on December 13, 2017, and two subsequ
acquired firearmsECF No. 3 at 2 14 The United Stateseds to forfeit the
Defendant propertgursuant to 18 U.S.C.®4(d)(1) because the property
constitutes firearms and ammunition involved in or used in a knowing violation
18 U.S.C. § 922(9)(3), i.e., a person who is an unlawful usecaftrolled
subgancein possession of firearms and ammunitidd. at 78, § 19.

In the instant motion, Claimant, proceedprg se, moves this Court to
dismissPlaintiff’s forfeiture action with prejudice. ECF No. 11 at 1. For the
reasons discussed belothe Courdenies Claimant’s motion tasmiiss.

FACTS

In the fall of 2016, the United StatBrug Enforcement Administration
(DEA) and the Bureau of Alcohol, Tobacco, FirearmExXplosives (ATF) were
conducting independent investigations into controlled substance violaEGHs.
No. 3 at 4, { 9Basedoninformation discovered during the investigation, agents

determined that one of the targets of the investigation livedSmkane residence
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with theClaimant Id. at  10.The investigation also revealed that another targe

of the investigation had delivered methamphetamine t§plo&anaesidence

and the residence had been used to store methamphetamine and fitdarms.
On December 13, 2017, tAGF, DEA, and the Spokane Police

Department (SPD), executed a federal search warrtime &pokaneesidence.

Id. at  11. ATF agents seized 24 firearms and approximately 3,138 rounds of

ammunition. Id. at  12.DEA agents ao seized 49 gross grams of suspected

methamphetaminand 240 gross grams of suspected marijudthaDuring the

—

search, Claimant was interviewed by an ATF agent and admitted that he routinely

used marijuanald.

On December 22, 2017, ATF agents contacted Claimahe&pokane
residence and conducted a consensual conversation with Claimant in the agen
vehicle. Id. at { 13.The agents asked Claimant about the methamphetamine
found in his residence and informed Claimant thatagents were awaod
communications on Claimanttelephone regarding methamphetamird.
According toPlaintiff, Claimant then alluded to using methamphetamide.

On January 22, 2018, the Governmegit Claimant a Notice of Seizure of
Property and Initiation of Administrative Forfeiture ProceedirfgSF No. 141
at 1-4 (Attach A). Claimant responded to the notice by filing an Asset Claim

Form on February 8, 201&CF No. 142 (Attach B). On May 9, 2018, the

ORDER DENYING CLAIMANT'S MOTION TO DISMISS~ 3
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Governmentnitiated judicial forfeture proceedingBy filing the Verified

Complaintfor Forfeitureagainst théefendant propertgt issue ECF No. 1

Claimant filedthis Motion to Dismisson July 17, 2018ECF No. 11.
DISCUSSION

In his Motion to Dismiss, Claimant asserts that Plaintiff's forfeitatea is
untimely under 18 U.S.C. § 924(d)(1iCF No. 11 at 3Section 924(d)(1) states,
in pertinent part, “[a]ny action or proceeding for the forfeiture of firearms or
ammunition shall be commenced within one hundred and twenty days of such
seizure.” 18 U.S.C. § 924(d)(1)Claimantargueghat the Defendant property was
seized on December 13, 2047d onehundred and twentgays from that date is
April 12, 2018 however, [tlhe Government did not bring any administrative
proceeding” andhe Verified Complaint was not filed until May 8, 2018, almost
one month after the April2, 2018deadline ECF No. 11 aB. Because “no
administrative or judicial proceeding was filed within the 120 day window,”
Claimant contends that the forfeiture action must be dismissed as untlohely.

In responseRlaintiff argueghatthis civil forfeiture action was timely
commenced ECF No. 14 at 2. To support this positiorRlaintiff points outhat
the Government sent Claimant a Notice of Seizure @&ty and Initiation of
Administrative Forfeiture Proceedings on January 22, 2018, Claiimamiiled an

Asset Claim Form on February 8, 2018, and the Government subsequiatsd

ORDER DENYING CLAIMANT'S MOTION TO DISMISS~ 4
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this civil forfeiture action on May 8, 2018d. Based on this timime, Plaintiff
maintainghatthe Governmentomplied with the statutory time requirements: the
Governmentnitiated administrative forfeiture proceedsgithin onehundred and
twenty-days of seizure, as required under 18 U.S.C. § 924(&)idl) the
Governmentnitiated this civil forfeiture action within ninetglaysof receiving
Claimant’s administrative claim, as required under 18 U.S.C. § 983 ({3t 2.

In his replybrief, Claimant appears &gree thathe Governmendid in fact
Initiate administrative forfeiture proceedinga January 22, 2018. ECF No. 16 at
1. Claimant argues, however, that “the Court should not consider the initiation
date of January 22, 2018” because the Governfagadl to comply with the
requisite noticeequirements for administrative forfeiturendering the
administrative forfeiture proceeding voitd. at 2. Claimantontendghatthe
Government'siotice of administrative forfeiture was constitutionally deficient
becausehe noticefailed to disclos the specific statutory provisions allegedly
violated. Id. at 3.

Beginning with the timelinedssue the Court finds that Plaintiff's civil
forfeiture action is timely under 18 U.S.C. 88 924(d)(1) and 983(a}{8hoted,
section 924(d)(1)nmandateshat “[a]ny action or proceeding for the forfeiture of
firearms or ammunition” be commenced within dnendred and twewtdays of

seizure.18 U.S.C. § 924(d)(1)Based on the plain language of the statime, t

ORDER DENYING CLAIMANT'S MOTION TO DISMISS~ 5
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Court finds that the phrase “any actiorpooceeding” does naeferonly to
judicial forfeitureactions, but also contemplates administrafinréeiture
proceedings Section 924(d)(1)’s time limitation simply requires that the
Government initiate either an administrative forfeiture proceedirguulicial
forfeiture action withironehundred and twentglays ofthe seizureof the property
at issue Herethe Governmenitiatedanadministrativeforfeiture proceeding
when it sent Claimant a Notice of Seizure of Property and Initiation of
Administrative Forfeiture Proceedinga January 22, 201@hich was well within
theonehundred and twentglay statutory periad

Plaintiff also complied witli8 U.S.C. €83(a)(3)'stime requiremert.
Section 983(a)(3) addresses what happens aft&dliernment receives a claim
for seized property in an administrative forfeiture proceeding. The general rulg
that the filing of an administrativaaim triggers the running of a ninedhay tolling

period in which the Government must file a civil forfeiture complaint. 18 U.S.C

S

§

983(a)(3) (“Not later than ninety days after a claim has been filed, the government

shall file a complaint for forfeiturg United States v. Real Property Located at

475 Martin Lane, 545 F.3d 1134, 1141 (9th Cir. 2008). Hdémintiff received

ORDER DENYING CLAIMANT’'S MOTION TO DISMISS~ 6
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Claimant’s administrative claim on February 8, 26182¢ ECF No. 142 at 5
(Attach. B). On May 9, 2018, less thamnety-days after receiving Claimant’s
administrative claimPlaintiff initiatedjudicial forfeitureproceedings by filing the
Verified Complaint against the property in question. ECF N&Adcordingly,
Plaintiff initiated this civil forfeiture action within the statutorityandated
timelines.

Regarding Claimant’s notice argumethig {Court finds thizthe
Government'siotice of administrative forfeiture wasnstitutionallysufficient.
“Due process requires noticeeasonably calculated, under all the circumstances
to apprise interested parties of the pendency of the action and afford them an
opporunity to present their objections.United Sudent Aid Funds, Inc. v.
Espinosa, 559 U.S. 260272(2010) (quotingviullane v. Cent. Hanover Bank &
Trust Co., 339 U.S. 306, 314 (1950)}. Due process iflexible and calls for such

procedural protections as the particular situation deméan@slbert v. Homar,

L A claim is deemed filednthe date the claim is received by the seizing
agency.United States v. Real Property Located at 475 Martin Lane, 545F.3d
1134, 1141 (9th Cir. 2008)If a claim is filed, the government then has ninety
days from the date the claim was received by the seizing agency to file a civil

complaint”).

ORDER DENYING CLAIMANT'S MOTION TO DISMISS~ 7
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520U.S. 924, 930 (1997) (quotiridorrissey v. Brewer, 408 U.S. 471, 481

(1972). In the context of administrative seizures, due process requires that the
Government “give sufficient notice concerning the factual and legal bases for it
seizures” angbrovidean opportunity to respondsetev. INS, 121 F.3d 1285,
128791 (9th Cir. 1997).

Here,the GovernmengentClaimant personal written notice of the
administrative forfeiture, and the notice provided “the date, statutory basis, and
place of seizure,” as required under 28 C.F.R. 8§ 8.9(b). The Notice of Seizure
specified that the Defendant Property was seized “on December 13, 2017 by th
ATF at SPOKANE, Washington,” and that the forfeiture wagiéted pursuant to
18 U.S.C. § 924(d) and the following additional federal laws: 19 U.S.C. 88 160
1619, 18 U.S.C. § 983, and 28 C.F.R. Parts 8 and 9.” ECF Nbat 3 (Attach.

A).

Claimantassertshat theGovernment’s notices constitutionally deficient
because¢he Verified Complaint states that the Defendant property is subject to
forfeiture pursuant to 18 U.S.C. § 924(d)(1) for violations of 18 U.S.C. § 922(g)
(i.e., drug user in possession of firearms and ammunition), but the Nbtice
Seizuredoes not contain a singleferencdo 8§ 922(g)(3). ECF No. 16 at 3.
Claimant is correct that the Government’s notice of administrative forfeloge

not explicitly mention8 922(g)(3). However, the notice does &@24(d), which

ORDER DENYING CLAIMANT'S MOTION TO DISMISS~ 8
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specificallyincorporates § 922 by referencgee 18 U.S.C. § 924(d){(1(“Any
firearm or ammunition involved in or used in any knowing violation of subsectig
(@)(4), (a)(6), (), (9), (h), (i), (j), or (k) of section 922 . . . shall be subject to
seizure and forfeit@”). Though theGovernmentertainlycould have been more
specific in explaining the legal basis for its seiztine Court finds that thabsence
of an explicit reference ©922(g)(3) does not render the notemstitutionally
deficient. The Government’s notice of administrative seizidentified the
relevant facts and statutes violated, and provided Claimant an opportunity to
respond (which Claimant exercised by filing the Asset Claim Form and the
pending Motion to Dismiss).

In sum the Court finds tha®laintiff’s forfeiture action was timely arttie
notice of administrative forfeiture proceedings was constitutionally sufficient.
ACCORDINGLY, IT ISHEREBY ORDERED:

1. Claimant'sMotion to DismissVerified Claim(ECF No.11) is DENIED.

The District Court Executivis directed to enter thiSrder andurnish
copies to counsel

DATED October 11, 2018

AT e
= M Q /@

THOMAS O. RICE
ChiefUnited States District Judge
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