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Oct 10, 2019
UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON
No. 2:19-cv-00017%SAB
MATTHEW S.,

Plaintiff,

V. ORDER GRANTING
COMMISSIONER OF SOCIAL PLAINTIFF 'S MOTION FOR
SECURITY ADMINISTRATION, SUMMARY JUDGMENT;

Defendant. DENYING DEFENDANT’S

MOTIO N FOR SUMMARY
JUDGMENT
Before the Court are Plaintif Motion for Summary Judgment, ECF No.
11, and Defendaid CrossMotion for Summary JudgmérECFNo. 12. The

motions were heard without oral argument. Plaimiflepresnied by David L.
Lybbert Defendant is repreaged by Assistant hited States Attorneyimothy
Durkin and Speciahfssistant United States Attorn&yanTa Lu.
Jurisdiction
On April 30, 2015, Plaintiff filed anapplication forTitle Il disability
insurarce berefits as well as a Title XVI applicatiofor supplemental security
income Plaintiff alleges an onset datele¢ébruary 7, 203.

Plaintiff's application was denied initiallgnd on reconsideratio®n July
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12, 2017 Plaintiff appeared and testifieda videohearingin which he
partidpated inWenathee, Washingtobefore an ALJ presiding in Seattle
Washington. Wliam H. Weiss, vocational expeftrovided testimongs well as
Plaintiff’s mother Joan $hauermanThe ALJ issued a decision on March 5, &/
finding that Plaintiff was not disabled. Plaintiff timely requested review by thg
Appeals Council, which denieddhlrequest olNovember 15, 2018The Appeals
Council’s denial of review makes the ALJ’s decisibe final decision of the
Commissioner.

Plairtiff filed a timely appeal with th&nited State®istrict Court for the
Eastern District of Washington on January 11, 201@& matter is before this
Courtunder42 U.S.C. § 405(g).

Sequential Evaluation Piocess

The Social Security Act defines disatyilas the “inability to engaga any
substantial gainful activity by reason of any medically determinable physical
mental impairment which can be expected to result in death or which has la
can be gpected to last for a continuous period of texs than twelve onths.”

42 U.S.C. 8§ 1382c(a)(3X). A claimant shall be determined to be under a

disability only if hisimpairments are of such severity that the claimant is not ¢
unable to ddnis previouswork, but cannot, considering claimant’s agducation
and work experiences, engage in any other substantial gainful work which €
in the national economy. 42 U.S.C1882c(a)(3)(B).

The Commissiner has established a frggep sequential evaltidgn process
for determining whether a person is disabled. 20 C.FA/R632(a)(4);Bowen v.
Yuckert 482 U.S. 137, 14@2 (1987).

Step 1: Is the claimant engaged in substantial gainful activities? 20 C.
8404.1520(b)Substantibgainful activity is work done for pay amdquires
compensation above tisgatutory minimumld.; Keyes v. Sullivar894 F.2d 1053

1057 (9th Cir. 1990). If the claimant is engaged in substantial activity, benef
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denied20 CF.R. 8404.1520(b)If heis not, the ALJroceeds to step two.
Step 2: Does the claimant have a mediea#lyere impairment or

combination of impairments20 C.F.R. 804.152@c). If the claimant does not

have a severe impairmemtcombination of impairments, the disabiltlaim is

denied. A severe impainent is one that lasted or must be expected to last for

least 12 months and must be proven through objective medical evi@dércd-.R.

§404.1509 If theimpairment is severe, the evaluation proceeds to the third s

Step 3:Does the claimant’'s impairment meet or equal one of the listed
impairments acknowledged by the Commissioner to be so severerasltme
substantial gainful activity? 20 C.F.8404.152@d); 20 C.F.R 8§ 404 Subpt. P.
App. 1. If the impairment meets or equals one of the listed impairments, the
claimant is conclusively presumed to be disabligd!f the impaiment is not ong
conclusively presumed to besdlding, the evaluation proceeds to the fowstép.
Before considering Step 4, the ALJ must first determine the claimant’s resid
functional capacity. 20 C.F.R.494.152@Qe). An individual’s resdual functonal
capacity is Is ability to do physical ashmental work activities on a sustained
basis @spite limitations fronmisimpairments.

Step 4: Does the impairment prevent the claimant from performing wo
has performed in the past? 20 C.F.R08.152@f). If the claimant is able to
performhis previous work, he is not disableldl. If the claimant cannot perform
this work the evaluation proceeds to the fifth and final step.

Step 5: Is the claimant able to perform other work imt@nal economy
in view of hisage, education, and work expere? 20 C.F.R. 804.1520g).

The initial burda of proof rests upon the claimant to establish a prima facie ¢
of entitlement to disability benefit¥ackett v. Apfell80 F.3d 1094, 1098 (9th Ci

1999). Thisburden is met once a claimant establishasa physical o mental
impairment preventsim from engaging irhis previousoccupationld. At step

five, the burden shifts to the Commissioner to show that the claimant can pe
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other substantial gainfutavity. Id.
Standard of Review

The Comnmsdoner’s determination will be set aside only when the ALJ
findings are basedn legal error or are not supported by substantial evidence
the record as a whol®latney v. Suivan, 981 F.2d 1016, 1018 (9th Cir. 1992)
(citing 42U.S.C. 8§ 405(g)). Sudtential evidence is “more than a mere scintilla,
Richardson v. Peralegl02 U.S 389, 401 (1971), but “less than a preponderar
Sorenson v. Weinberges14 F.2d 1112, 111910 (9th Cir. 1975). Substantial
evidence is “such relevant evidence as aamdte mind might accept as
adequate to supportcanclusion.”Richardson402 US. at 401. The Court must
uphold the ALJ’s denial of benefits if the evidence is susceptible to timameone
rational interpretation, one of which supports the decisionecédiministrative
law judge.Batson v. Barnhart35 F.3d 1190, 1193 (9th Cir. 20D The Court
reviews the entire recordones v. Heckler760 F.2d 993, 995 (9th Cir. 1985lf.
theevidence can support either outcome, the court may not substitutegitsauid
for that of the ALJ."Matney 981 F.2d at 118.

A decision supported bybstantial evidence will be set aside if the prog
legal standards were not applied in weighingaWidence and making the
decisionBrawner v. Secr’y of Health & Human Sen839 F.2d 432, 433 (9th
Cir. 1988). An ALJ is Bowed “inconsequential” erroras long as they are
immaterial to the ultimi@ nondisability determinatioistout v. Comin, Soc. Se.
Admin, 454 F.3d 1050, 1055 (9th Cir. 2006).

Statement of Facts

At thetime of the heang, Plaintiff was38 years oldHe has not worked
since 2013whenhe was involved in a single caccidentin which he lost
consciousness and dislocated his hip. Heduageryon his hipand wageleased
to a rehabilitation facilitfor a periad of time Plaintiff is morbidly olese. He

gained significant weight soe his accident. He weighs over 300 He.asserts
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he is unable to work due to thenstanpain in hiship and backHe has trouble
standing and sitting.

Prior to his acciént, he worked as carpet cleaerandforklift driver, as
well as a few temgraryjobswith a temp agencyHe has hadive or sixserious
car accidents-four of them rdlovers—in which he lost consciousnegs. the
hearing, he denied having any head injyrdoes he indicateche hasdifficulty
focusingand corcentratingoecaus®f the pain. When quasnedhedenied
geting upsetandyelling at his mom.

Plaintiff lives alone His mothe& purchasedhe house fohim, and famiy
members h@ with the bills. Heestified that hean gpend only five minutes at
time on houseworland hecanno longerdo yardwork. He admitted that trash an

garbage hae accumulatedn hishouse an@dmitted togoingfor days without a

bath because dhe candition of thehouse butstatel he ties b ta&ke regular baths|.

He testified he candrive, but has trouble getting in amdit of his car. He
would like to use &@ane but he had to returthe onehe hado the charity that ha
loaned it to him afterib accident. He spels most bhis day inbed. He ca only
sit for five minutesHe canmicrowavefood, but not much moriaan that.

His mother testied at the hearingutsidethe presence of PlaintifAR 50.
She stated that she sees Plaintiff ewexyto threeweeks,or two to three months
when sherawvels.She statethat Plantiff is not welcome irmost places and he
neve goes tosee anyneso she alaysgoes to se him. She téified that

sometimegPlaintiff showers and then there atienes when he goes two to three

weeks wihout showeang. She tstified thathedid nothave hotwater in hishouse.

She explained that when he does laundry, it is usually abtwb itens & a time,
since the unitg small. Shentroducedpictures that showeRlaintiff's bed, which
conssted @ two mattresses and two bospringson thefloor. While the ALJ
characterize the pictures a&ind of a poor housekeepiyigPlaintiff’s mother

characerized it as dlandfill” and explained that thre wererecluse spides, black
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widows, and black flies in thbouse AR 55.Shehired someone to go into the
house to empty it of all the trash. So far, thegaccumulateahealy 50 yards of
trash, along with foutrailer loads.Shetestifiedthat Plantiff reacts ladlyto
criticism. He ydls, screams, ages ard battles, and makes accusations that it
always his mothés faudt. He toldher shevas not welcome in his house. She
finally demanded that she be letanshe was going to evict him. Wiehe got in
shetook the jictures and then took action tkean thehouseout.

She stated thaPlaintiff's statemets to Dr. Genthe thdte was taking care
of himsdf were not accurate, especially given that thetyres she took were in
Decembef016, and Dr. Genthe examinetintiff in November2016. She statk
thatin order to get out of bed, hmaustget on his hands drknees and cravib the
wall.

She explained that while Phiff has alvays had trouble stagg ontask
and problems socializg his entire lifetheseproblems became ahworse after
his lakest carmccdent Shetried to take him to thdoctorfor mental health
treatmenbn numerous occasignbut when they start askimpgrsonal questions,
he getaup ard leavesShe has been trying to get him to seek taldmealth
treatment foyears but he refusesShedoes not Blieve Plaintiff to behonest with
his treatment providersegarding his mental health struggles.

Shedescribed that can be difficult to have a conversation with Pldfnti
because he is interactimgth someoneén his headvith whomhe is té&ing and b
whom he listens. Plaintiff has described it to her as having a stoofla&V
showin his head irwhich he believes he was raped when he was a child and
ever since then, he hasdn fimed24/7.Plaintiff has told her thate camot do
thingsbeausaeit is not in the sapt.

Maintiff’s mother explained to th_J that she was &r. Genhe’s
examinatiorandthat Plaintiffwas not upfront with the doctor regarding his

depression and other issues, includingrthmning TVsaipt in his hed. He des
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not divulgethistype of iformationto others She specificallyastified that
Plaintiff’'s stateanens toDr. Genthe that he was taking good care of his hygier
taking regular baths and showers, brushing leth t@abk to prepag his own
meak and fed himself, independenthyashing dishes, doing laundry, vaoing,
and dustingverenot true. AR 57-58.

The ALJ’s Findings

TheALJ found that Rdintiff met the insugd statusequiremets of the
Social SecurityAct though Deember 312017.AR 17. At step one, the ALJ
found Plaintiff has not engaged in substantial gainful actsiitgeFebruary?,
2013 AR 17.

At step two, the ALJ found Plaintiff has the following severe impairmel
obesity, status post moteehicleaccicents withleft hip degenerative joint disea
and left lower extremity fracture with open reductioternalfixation, status post
cerebral trauma, and degenerative disc diseasd.7AR

At step thiee, the ALJ foundhiat Plaintiff's impairmets orcombinaton of
impairmens do not meet or medically equaly Listing AR 22.

The ALJ concludedhat Plaintiff has the residual functional capacity to
performsedentary work, as defined in 268§ 4567(a)and 8416.967(a)with

some exceptiongle can freqently balanceand stooppccasionally climb ramps

€,

nts:

kneel, crouchand crawl, and cannot climb ladders, ropes or scaffolds. He must

avoid corentiated exposure to extreme heat and caidito vibrations ad
hazards. AR2. Atstep four, the ALJ fond that Plainff isincapable of
performingany past relevant worldR 29.

At step five, the ALJ found Plaintiff was not disabled on the basis that
could perform other work which exists in significant numbeithe national
ecahomy, including positins suchasproduction assembleg)ectronics worker,
and packing line wdeer. AR 30.

I
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Discussion
In denying benefits, the ALJ religmimarily the following conclusiong1)
Plaintiff’ s mostseriousmental heah synptoms were observed thecontext @
his effoits to ob&in and maintain state benefits or shortly after the motor vehi
accident; (2) a Mrch 2015 orthopediexaminationwasgenerally unremarkable

(3) lack of treatmentecordsand (4)Dr. Genthés mental health examination thd

indicatesPlaintiff functionsin the average or low average range in most of the

testingwith mild limitations

The ALJ found that the testimomyd statements &flaintiff’ s mother were
inconsistent with thevidencan therecord This was in errorThe ALJ dos not
address the pbtographs that were taken of the condition ofrRitii s house that
suggest that Plaintiff is unable to live independemlgintiff's mother stated tha
Plaintiff will yell, scream and curse in response to criticism. Thsupportd by

the reeord. Dr.Gente reported that durintipe examinationPlaintiff addressed

his mother with profamt AR 619.There are other instances in the record whe

it wasrepoted thatPlaintiff cursedat his motherAR 353.Also,in 2015Plaintiff
abryotly left treatmeneven thoughhe wassuffering from bronchitis. ARA4.
Plaintiff’s moher s testimony imdequatehsugorted by the reord andhe ALJ
shoud havetakenit into account Seel_.ewis v. Apfel236 F.3d 503, 510t Cir.
2007 (“L ay testimony as to a claimas ymptomsis competent evidence that 4
ALJ must take int@ccountunless he or she pressly determines to disregard
such testimony and gives reasons germamadhb witness for doingp.’).
The ALJ did not address the apparent latksight on the part of Plaiiff.

For instanceDr. Genhe reported that Platiff told him that hedoesnot have any

mental health problemaR 615.Yet the record is replete with specific instances

where Plainff was mumblinghad circuar reasoning, angarioushealth
providersexpressed concern for his mantealthAR 411, 414 Dr. Genhe noted

thatPlantiff frequently talked abowtubjecs that had nothing to do with ¢h
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guestionasked omade up answerAR 619.Dr. Genhe believed Rintiff was
actingimmatureand was argumentativAR 619.The ALJ failed tcaddress
whetherthese behavierwouldbe acepted inthe workplace

Notably, he ALJ indicated he wouldrdera consulitive examination in
which Plaintiff’ s impulsivity and immaturity his ability to deal with distractian
and his ability to focus and coentratevould be evaluadd.AR 66. This was
never ane.

At the minimum, the ALJ should have followed thgbwvith aconsulative
examinatiorto evaluag Plaintiff's ability to dal with distractionas well as his
ability to focuts and concentratgiven the inconsisteres and ambiguitieis the
recad and to determine whethPtaintiff suffers from a pesonality disorderAn
ALJ has the duty “to fully and fairly develop the record anddsure that the
claimant’s interests are consideretidhapetyan v. Haltei242 F.3d 1144, 1150
(9th Cir. 2001) (citations omitted). “Ambiguous evidence, or the Abwa

finding that he reard is inadequate to allow for proper evaluation of the evidence

triggers the ALJ’s duty to conduct an appropriate inquilg.{citations omitted).
Hereg given Plaintiff stendency toot be forthright with hisreatmem providers
his impulsivity, andhis histay of walking out of eaminations whepersonal
guestons are astd effort must be taken tensure that the record is complete.

Thus, it is necessary temand this cas&o aconsultativeexaminatiorncan
take placdo address Plainti§ menta condition, including evaluation of
Plaintiff's ability to dealwith distraction his abilityto focus and concentrate
whetherhe is hearing voices in his heandd whether Plaintiff suffers from a
personality disordetn remandinggcare should be given to evaledaintiff’s
statements due to lack iofsight or hisrefusal to be forthright withis evaluators.
The consultativexaminershouldconsiderPlaintiff’ s mothers statement arior
consultwith Plaintiff s mother outside the presence of Plaintiff.

I
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Accordingly, IT IS HEREBY ORDE RED:

1. Plaintiff’s Motion forSummary Judgment, ECFoNL1, iSGRANTED.

2. Defendants Motion for Summary Judgment, ECF No. 12DENIED.

3. Thedecision of the Commissionernsversedandremandedfor
furtheradministrativeproceedings consisit with thisOrde. On
remand the ALJ $all offer Plaintiff an opportunity for aew
consulative examiation further develop the record, and issue a ne\
decision.This remand is made pursuant to sentence four of 42 U.S
405(9).

4. The District Cout Executiveis directed tcenter judgment in favor of
Plaintiff and againsbDefendant

IT IS SO ORDERED. The DistrictCourt Executive is hereby directed tc

file this Order, provide copies to counsel, and close the file
DATED this 10th day ofOctober 2019

 Sthdey# e

Stanley A. Bastian
United States District Judge
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