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Nov 18, 2019
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
DONALD, B.,* No. 2:19-cv-00063MKD
Plaintiff,
ORDERDENYING PLAINTIFF'S
VS. MOTION FORSUMMARY
JUDGMENTAND GRANTING
ANDREW M. SAUL, DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,?
Before the Courarethe partiescrossmotions for summary judgment. E
Nos.14, 15. The parties consented to proceed before a magistrate judge. E|CF No.

! To protect the privacy of plaintiffs in social security cases, the undersigned

identifies them bynly their first names and the initial of their last names.

2 Andrew M. Saul is now the Commissioner of the Social Security Administration.

Accordingly, the Court substitutes Andrew M. Saul as the Defendant and directs

the Clerk to update the docket shegeeFed. R. Civ. P. 25(d).
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8. The Court, having reviewed the administrative record and the parties’ brig

is fully informed. For the reasons discussed below, the CaemtesPlaintiff's
motion, ECF No.14, and grant®efendant’anotion, ECF No.15.
JURISDICTION
The Court has jurisdiction over this case pursuant to 42 U.SL833c)(3)
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s decision will be disturbed “only if it is not suppo
by substantial evidence or is based on legal erddill’v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevant evidence that

reasonable mind might accept as adequate to support a conclusicat1159

pfing,

al
D5(Q) is

rted

a

(quotation and citation omitted). Stated differently, substantial evidence equates to

“more than a mere scintilla[,] but less than a preponderande(fjuotation and

citation omitted). In determining whether the standard has been satisfied, a

reviewing court must consider the entire record as a whole rather than searching

for supporting evidence in isolatiomd.
In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdlund v. Massanari253 F.3d 1152,

1156 (9th Cir. 2001). If the evidence in the record “is susceptible to more th
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rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the rectdlina v. Astrue,674
F.3d 1104, 1111 (9th Cir. 2012). Further, a district court “may not reverse a
ALJ’s decision on account of amnrer that is harmless.1d. An error is harmless
“where it is inconsequential to the [ALJ’s] ultimate nondisability determindtio
Id. at 1115 (quotation and citation omitted). The party appealing the ALJ’s
decision generally bears the burden of dsthing that it was harmedShirseki v.
Sanders556 U.S. 396, 4620 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” wit

the meaning of the Social Security Act. First, the claimant must bélaita

n.

nin

engage in any substantial gainful activity by reason of any medically determjnable

physical or mental impairment which can be expected to result in death or w
has lasted or can be expected to last for a continuous period of not less thai
months.” 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment nj
“of such severity that he is not only unable to do his previous work],] but can
considering his age, education, and work experience, engage in any other K
substantibgainful work which exists in the national economy.” 42 U.S.C. §

1382¢(a)(3)(B).
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The Commissioner has established a-Btep sequential analysis to
determine whether a claimant satisfies the above crit€ea?20 C.F.R. 8§
416.920(a)(4)(v). Atstep one, the Commissioner considers the claimant’s
activity. 20 C.F.R. 8 416.920(a)(4)(i). If the claimant is engaged in “substar
gainful activity,” the Commissioner must find that the claimant is not disable
C.F.R. 8§ 416.920(b).

If the claimant is not engaged in substantial gainétivaty, the analysis
proceeds to step two. At this step, the Commissioner considers the severity
claimant’'s impairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant suffers
“any impairmenir combination of impairments which significantly limits [his
her] physical or mental ability to do basic work activities,” the analysis proce
step three. 20 C.F.R. 8 416.920(c). If the claimant’s impairment does not s
this severity threstid, however, the Commissioner must find that the claiman
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Commissioner compares the claimant’s impairment
severe impairments recognized by the Commissioner to be so severe as to

aperson from engaging in substantial gainful activity. 20 C.F.R. §

416.920(a)(4)(iii). If the impairment is as severe or more severe than one of

enumerated impairments, the Commissioner must find the claimant disableq

award benefits. 20 C.F.R.48.6.920(d).

ORDER- 4
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If the severity of the claimant’s impairment does not meet or exceed th
severity of the enumerated impairments, the Commissioner must pause to g
the claimant’s “residual functional capacity.” Residual functional capacity (R
definedgenerally as the claimant’s ability to perform physical and mental wo
activities on a sustained basis despite his or her limitations, 20 C.F.R. §
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissien considers whether, in view of the claimat
RFC, the claimant is capable of performing work that he or she has perform
the past (past relevant work). 20 C.F.R. 8 416.920(a)(4)(iv). If the claimant
capable of performing past relevant work, @@mmissioner must find that the
claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant is incapabls
performing such work, the analysis proceeds to step five.

At step five, the Commissioner considers whether, in view of the claim
RFC,the claimant is capable of performing other work in the national econor
20 C.F.R. § 416.920(a)(4)(v). In making this determination, the Commissior
must also consider vocational factors such as the claimant’s age, education
past work experience20 C.F.R. § 416.920(a)(4)(v)f the claimant is capable o

adjusting to other work, the Commissioner must find that the claimant is not

e
ISSESS

FC),

nt's

ed in

S

D
o
-

ant’s

ny.

ner
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—h

disabled. 20 C.F.R. § 416.920(g)(1). If the claimant is not capable of adjusting to
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other work, analysis concludesth a finding that the claimant is disabled and
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of proof at steps one through four aboy
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysbceeds to
step five, the burden shifts to the Commissioner to establish that (1) the clai
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20 C.F.R. § 41H®&62); Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012)

ALJ'S FINDINGS

OnAugust 24, 2016, Plaintiff applied for Title XVI supplemental securi
income benefits alleging a disability onset datAwfust 1, 2012 Tr. 163-73.
The application wsdenied initially, Tr.93-96, and on reconsideration, B8-100.
Plaintiff appeared before an administrative law judge (ALJ) on December 6,
Tr. 29-65. OnMarch 7, 2018the ALJ denied Plaintiff’s claim. TL2-28.

At step one of the sequential evaluation process, the ALJ found Plaint
not engaged in substantial gainful activity sidcsgust 24, 2016 Tr.17. At step
two, the ALJ found that Plaintiff has the following severe impairmdiaderline
personality disorder with anxiety and morbid obesity. 17.

At step three, the ALJ found Plaintiff does not have an impairment or

combination of impairments that meets or medically equals the severity of a
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impairment. Trl17-18. The ALJ then concluded that Plaintiff has the RFC to
performa full range ofwork at all exertional levelwith the following limitations:

[H]e can never climb ladders, ropes, or scaffolds; he should avoid all

exposure to unprotected heights; he must have a low stress

environment, defined as only occasional job related decision making
and only occasional changes in the work setting; work thatves

only occasional and superficial interaction withworkers and the

public, with no tandem tasks; and work that does not involve crowds.

His work should also be isolated with only occasional

supervision/interaction with supervisors.
Tr. 18-19.

At step four, the ALJ found Plaintiff is unable to perform aagt relevant
work. Tr.23. At step five, the ALJ found that, considering Plaintiff's age,
education, work experience, RFC, and testimony from the vocational expert
were jobs that existad significant numbers in the national economy that Plai
could perform, such aBeld crop/farm worker, kitchen helper, and
housekeeper/cleaneir.24. Therefore, the ALJ concluded Plaintiff was not
under a disability, as defined in the Social Security Act, frond#te of the
applicationthough the date of the decision. Z4.

OnDecember 28, 2018, the Appeals Council denied review of the ALJ

decision, Tr1-6, making the ALJ’s decision the Commissioner’s final decisio

purposes of judial review. See42 U.S.C. § 1383(c)(3).

ORDER- 7
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Act. Plaintiff raises the following issues faview:
1. Whether the ALJ properly evaluated Plaintiff's symptom claiamst
2. Whether the ALJ properly evaluated the medical opinion evidence
ECF No.14atl13.
DISCUSSION

A. Plaintiff's Symptom Claims

Plaintiff faults the ALJ for failing to rely on clear and convincing reasons in

discrediting hisymptom claims. ECF Nd4at13-15. An ALJ engages in a twjo

step analysis to determine whether to discount a claimant’s testimony regargding

subjective symmms. SSR 1&p, 2016 WL 1119029, at *2. “First, the ALJ myst
determine whether there is objective medical evidence of an underlying
impairment which could reasonably be expected to produce the pain or other

symptoms alleged.Molina, 674 F.3d at 1112 (quotation marks omitted). “The

claimant is not required to show that [the claimant’s] impairment could reasanably
be expected to cause the severity of the symptom [the claimant] has alleged; [the

claimant] need only show that it could reasonably have caused some degree of the

symptom.” Vasquez v. Astry&72 F.3d 586, 591 (9th Cir. 2009).

ORDER- 8
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Second, “[i]f the claimant meets the first test and there is no evidence
malingering, the ALJ can only reject the claimant’s testimony about the seve
the symptans if [the ALJ] gives ‘specific, clear and convincing reasons’ for th
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (citations
omitted). General findings are insufficient; rather, the ALJ must identify wha
symptom claims are being discounted and what evidence undermines thesg
Id. (quotingLesterv. Chater 81 F.3d821, 834(9th Cir. 1995) Thomas v.
Barnhart 278 F.3d 947, 958 (9th Cir. 2002) (requiring the ALJ to sufficiently
explain why it discounted claimant’s symptomigiga)). “The clear and
convincing [evidence] standard is the most demanding required in Social S¢
cases.”Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 201(4uotingMoore v.
Comm’r of Soc. Sec. Admji278 F.3d 920, 924 (9th Cir. 2002)).

Factos to be considered in evaluating the intensity, persistence, and li
effects of a claimant’s symptoms includg) daily activitiesy(2) the location,
duration, frequency, and intensity of pain or other sympté&)gactors that
precipitate and aggvate the symptomg4) the type, dosage, effectiveness, an

side effects of any medication an individual takes or has taken to alleviate p

of
erity of

e

It

claims.

curity

miting

0

ain or

other symptomg5) treatment, other than medication, an individual receives or has

received for relief of pain or other symptor{) any measures other than

treatment an individual uses or has used to relieve pain or other symptor(s),

ORDER- 9
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any other factors concerning an individual’s functional limitations and restric
due to pain or other symptoms. SSR3}% 2016 WL 111902%t *7; 20 C.F.R.
88 416.929 (c). The ALJ is instructed to “consider all of the evidence in an

individual's record,” “to determine how symptoms limit ability to perform wor
related activities.” SSR 18p, 2016 WL 1119029, at *2.

The ALJ found that Plaintiff's medically determinable impairments cou
cause Plaintiff's alleged symptoms, but that Plaintiff's statements concerning
intensity, persistence, and limiting effects of his symptoms were not entirely
credible. Tr. 19.

1. Daily Activities

The ALJ found thaPlaintiff's claims of debilitating impairmentsere
inconsistent with his daily activitieslt. 19. A claimant’s daily activities may
support an adverse credibility finding if (1) the claimant’s activities contrfusg]
other testinny, or (2) the claimant “is able to spend a substantial panispiday
engaged in pursuits involving performance of physical functions that are

transferable to a work settingOrn v. Astrue495 F.3d 625, 639 (9th Cir. 2007

(citing Fair v. Bowen88& F.2d 597, 603 (9th Cir. 1989)). It is reasonable for

tions

Id

y the

an

ALJ to consider a claimant’s activities which undermine claims of totally disabling

pain in making the credibility determinatio®eeRollins v. Massanayi261 F.3d
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853, 857 (9th Cir. 2001)However, it is weltestablished that claimant need no
be “utterly incapacitated” to be eligible for benefitzair, 885 F.2d at 603.
Here, theALJ notedthatPlaintiff “prepares meals, does household chor
drives, shops, takes [his] son and wife to school and work, plays video gam;
listens to music, watches television, and has reported being a stay at hdme
Tr. 19. He noted thaPlaintiff indicated that recently he had been “playing his
guitar while watching television.” Tr. 18The ALJ faund these activities to be
inconsistent with Plaintiff's allegations that he had “difficulty interacting and
around people in general (with an almost paranoia element), dealing with st

and difficulty focusing on more than one thing at a timer” IB. On balancehe

ALJ found that these activities, performed on a consistent basis, demothsttat

Plaintiff “has more than just a minimal capacity to adapt to changes in his
environment or to demands not already pafhi daily life,” and thathe is able
to “be aware of normal hazards and take precautions, maintain his hygiene,
make plans independent of others.” Tr. 18.

The ALJ did not base his finding of nondisability exclusively on Plaintif
daily activities. Instead, the ALJ perrmiisly relied on this evidence, in part, to
reject Plaintiff’'s contention that his reported symptoms of borderline persond
disorder, clinical depression, bipolar disorder, generalized anxiety order, an(

blood pressure (which included, for examgle,202, difficulty dealing witrany

ORDER- 11

being

(€SS

and

f's

lity

i high




10

11

12

13

14

15

16

17

18

18

20

stress or pressurencontrollable angeand intense depressiorr, 207, difficulty
focusing when agitated, making it impossible to remember, concentrate,
understand, follow instructions, and get along with othErs208, difficulty
handling stress and/or changes in roytifre43, agoraphobidr. 49, nervousnes
paranoia, and panic attaglsibstantially limithis functioning to the point of
“debilitat[lion].” Tr. 20, seeValentine v. Comm’r Soc. Sec. Admbv4F.3d 685,
693 (9th Cir. 2009)Molina, 674 F.3d at 1113[e]ven where [Plaintiff’s]
activities suggest some difficulty functioning, they may be grounds for discrg
the claimant’s testimony to the extent that they contradict claims of a totally
debilitating impairment.”)Burchv. Barnhart 400 F.3d676, 6799th Cir. 2005)
(holding that the ALJ did not err in finding that the claimant’s ability to care f
her own personal needs, cook, clean, shop, interact with family, and manag
finances suggested that the claimant “was quite functional” and undermined
alleged severity of her impairments). AdMiolina, Plaintiff's daily activities are
relevant to the alleged degree of severithiespecific symptoms including
allegedly debilitating panic attacks, anxiety affectmgability to engagevith
others and debilitating depression. Although the evidence of Plaintiff’'s daily
activities could form the basis of an interpretation more fdler® Plaintiff, the

ALJ’s interpretation was rational, and the Court must uphold the ALJ’s decis

ORDER- 12
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where the evidence is susceptible to more than one rational interpret&ism.”
Burch, 400 F.3d at 6881 (internal quotation marks and alterations tedit

In addition,the ALJ found thathe RFCwould sufficientlyaccommodate
Plaintiff's assertedimitations Tr. 19. The RFC mandates a “low stress
environment,” with only occasional jaielated decision making and changes if
work setting. Tr. 8. It requires only occasional and superficial interaction wi
co-workers and the public and prohibits Plaintiff from working with crowds.
19. It allows for only occasional supervision and interaction with supervisor:
ensuring that Plaintiff is tatively isolated from interacting with others at work.
Tr. 19. In these ways, the RFC addresses the complaints reported by Plaint
reducing the likelihood of workplace stress or performdrased pressure, by
limiting workplace changes to allow fetability and routine, and by insulating
Plaintiff to a reasonable extent from interaction. As such, Plaintiff’'s reportec
limitations do not call for a more restrictive RFC than set forth by the ALJ.

2. Positive Response faeatment

The ALJ found Plaintiff's allegations were inconsistent with his record
positive responses to treatment. 19. The effectiveness of medication and
treatment is a relevant factor in determining the severity of a claimant’'s sym
20 C.F.R. 8 41829(c)(3);seeWarre v. Comm’r of Soc. Sec. Adm#i39 F.3d

1001, 1006 (9th Cir. 2006) (conditions effectively controlled with medication

ORDER- 13
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not disabling for purposes of determining eligibility for benefits) (internal citations

omitted);see alsarommastti v. Astrue533 F.3d 1035, 1040 (9th Cir. 2008) (a
favorable response to treatment can undermine a claimant’s complaints of
debilitating pain or other severe limitation$ih his opening brief, Plaintiff failed
to present argument dhisreasonthus waiving any challengeSeeECF No. 14
at13-15; Carmickle v. Comm’r, Soc. Sec. Admb83 F.3d 1155, 1161 n.2 (9th
Cir. 2008) (determining Court may decline to address on the merits issues n
argued with specificity)Kim v. Kang 154 F.3d 996, 1000 (9th Cir. 1998) (the

Court may not consider on appeal issues not “specifically and distinctly argy

the party’s opening brief)However,the Court conducted an independent revi¢

of the ALJ’s decisiorand determines the reason is supported by substantial
evidence in the record

The ALJ noted that “after finally beginning treatment in August 2016,
[Plaintiff] has continued to be noted to be doing well and improving.” Tr. 19
(citing Tr.293-347, 357404, 41862). The recorccontains numerous reports
indicating improvemendf Plaintiff s mental impairments witlneatment SeeTr.
298 (Plaintiff reports doingfairly well overall;” is able toaccomplishitasks, has
increased focugxperiencesnore transient and less severe-balfm thoughts, af

has some anxiety which “appears to be situatjpfialeds are helping, depressi

and anxiety don't last as lonyyTr. 358 (describes helpfulness of anxiety diaryj

ORDER- 14
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describes being able lmld a conversation with strangesinglearned
technique}l Tr. 420 (reports that duration and intensity of depression and an
has changedhathe is more frequently able to successfully go out in pudnhd
that his anger is “much more under [his] control now”); Tr. 426 (reports abilit
stay out in a plolic setting on eight of the last nine days); Tr. 432 (reports sp€

10 hours outsidéhe house last week); Tr. 437 (reports ability to remaia public

Xiety

y to

nding

space for four hours on July 4th and reduced “overall emotion misery”); Tr. 439

(Plaintiff reportshe is progressing).

In reply, Plaintiff argues that the records indicate regression rather thaln

improvementpointingto reportsnotingthat anincreased dosage of medication
wasprescribedselfreportedncreased hypervigilance and anxiety, aetf
reportedncreased depressioseeECF No. 16 at & (citing Tr. 361-63, 37577,
38789, 41921, 427-30,44952). However,even acknowledging the presence
these reports, the ALJ reasonably interpreted the record as aashole
demonstratingmprovement of symptoms with treatmemi/here the ALJ’s
interpretation of the record is reasonable as it is here, it should not be-secor
guessedRollins 261 F.3cat857. This wasa clear and convincingnd

unchallengedeason tdind Plaintiff's symptom claimdess credible

ORDER- 15
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3. Inconsistency with Objective Medical Evidence

The ALJ found that Plaintiff assertionsegarding the magnitude of his
suicidal thoughtsat the hearing were inconsistent with the treatment notes in
record. Tr. 19.An ALJ may not discredit a claimant’'s symptom testimony an
deny benefits solely because the degree of the symptoms alleged is not sug
by objective medical evidenc&®ollins 261 F.3dat857;Bunnell v. Sullivan947
F.2d 341, 34617 (9th Cir. 1991)Fair, 885 F.2cat601 The medical evidence i
relevant factor in determining the severity of a claimant’s pain and its disabli
effects. Rolling 261 F.3d at 857; 20 C.F.R. 88 416.929(c)(2). Minimal object
evidence is a factor which may be relied upon in discrediting a claimant’s
testimony, although it may not be the only factSee Burch400 F.3dat 680.

At the hearing, Plaintiff described having suicidal thoughts “everyday 4
time,” but explained that the thoughts do not go to the level of intention. Tr.
The ALJ found that Plaintiff's assertions were “undermined by his treatment
which show that he was doing well and benefitting from treatrhelr. 19.
Plaintiff merely repeats the finding of the Abhdtdoes nobtherwiserefute it.
ECF No. 14 at 14The record igepletewith reports concerning Plaintiff's
suicidal/homicidal/sefnjurious thoughts and behavior lack thereof; reports
consistentlystate Plaintiff “denies any plan or intent to harm self of otheggé

e.g, Tr. 297, 304, 306, 309, 312, 3168owever, other reports document suicid

ORDER- 16
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ideation and homicidal ideation. Tr. 300 (Plaintiff has a passive without plar
intentful suicidal ideation); Tr. 313 (Plaintiff reports he has “constant thought
suicide,” but does not have “plans or intent” to carry out those thoughts); Tr.
(Plaintiff states that he has tried to kill himself “more tintesnt| can count”); Tr

376 (Plaintiff reports homicidal ideation regarding an eygdrold neighbor).

| Or

s of

330

The ambiguity in the record is furthered by Plaintiff's documented unwillingness

to disclose suicidal/homicidal thoughts to his doctors. Tr-GB86372-75.

Based on the recorthe ALJ’s conclusion that the treatment notese
inconsistentvith Plaintiff's testimony regarding suicidal ideatimnot supported
by substantial evidencéNevertheless, this error is harmless where, as discus
supra the ALJ lists additional reasons, supported by substantial evidence, fq
discrediting Plaintiff's symptom complaint§ee Carmickles33 F.3dat116263;
Molina, 674 F.3d at 1115 (“[S]everal of our cases have held that an ALJ’s er
was harmless wheredlALJ provided one or more invalid reasons for disbelie
a claimant’s testimony, but also provided valid reasons that were supported

record.”);Batson v. Comm’r of Soc. Sec. Adm8%9 F.3d 1190, 1197 (9th Cir.

2004) (holding that any error tiAd.J committed in asserting one impermissible

reason for claimant’s lack of credibility did not negate the validity of the ALJ’

ultimate conclusion that the claimant’s testimony was not credible).
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Here, the ALJ provided clear and convincing reasons supported by
substantial evidence to discount Plaintiff's symptom complaints.
B. Medical Opinion Evidence

Plaintiff contends the ALJ improperly weighed the medical opinions of

DennisDyck, Ph.D, NancyWinfrey, Ph.D, Joe Anderson, Ph.D., Michael Regets,

Ph.D., and Howard Platter, M.DECF No. 14 at 147.

There are three types of physicians: “(1) those wat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the cla
but who review the claimant’s file (honexamining or reviewing physicians).”
Holohan v. Massanari246 F.3d 1195, 12602 (9th Cir. 2001) (brackets omitte
“Generally, a treating physician’s opinion carries more weight than an exam
physician’s, and an examining physician’s opinion carries more weight than
reviewing physician’s Id. “In addition, the regulations give more weight to
opinions that are explained than to those that are not, and to the opinions of
specialists concerning matters relating to their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physician’s opinion is uncontradicted, an AL

reject it only by offering “clear and convincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

ORDER- 18
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“However, the ALJ med not accept the opinion of any physician, including a
treating physician, if that opinion is brief, conclusory and inadequately supp(
by clinical findings.” Bray v. Comm’r Soc. Sec. Admi&54 F.3d 1219, 1228 (9
Cir. 2009) (internal quotation marks and brackets omitted). “If a treating or
examining doctor’s opinion is contradicted by another doctor’s opinion, an A
may only reject it by providing specific and legitimate reasons that are suppf
by substantial evidence Bayliss 427 F.3d at 121&iting Lester 81 F.3d at 830
31).

1. Dr. Dyck

OnDecember 9, 2016, Dr. Dyck conducted a consultative mental eval
after reviewing Frontier Behavioral Health progress nfvtea August 1, 2015
throughOctober 4, 201Ganda Community HealttAssociate of Spokane
encounter notdatedJuly 27, 2016. Tr. 2885. Dr. Dyck diagnosed Plaintiff wi

Borderline Personality Disordand noted that Plaintiff has “long standing

problems in regulating his emotions and limited social skillg.”291. In terms of

functional abilities, Dr. Dyckound*“claimant has some impairment in his abilit
to reason and understghohild impairmensin concentration angdersistence
moderate impairmesin his abiliiesto interact with ceworkers and the public

andto maintain regular attendemin the workplaceandmarked impairmeistin
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his abilitesto complete a normal day or work week without interruption from
symptomsandto deal with the usual stresses of thekptace. Tr. 291.

The ALJ gave partial weight to Dr. Dyckipinion Tr. 22. As Dr. Dyck’s
opinionwascontradicted by Dr. Winfrey’'s opinion, the ALJ was required to
provide specific and legitimate reasons for rejecting Dr. Dyck’s opirsayliss
427F.3d at 1216.

First, he ALJ found Dr. Dyck’s opiniowas “not supported by his

unremarkable examination with the claimantr. 22. A medical opinion may be

rejected if it is unsupported by medical findinBsay, 554 F.3d at 122&8atson
359 F.3d at 1195fhomas 278 F.3d at 957fonapetyan v. Halte42 F.3d 1144
1149 (9th Cir. 2001)Matney v. Sullivan981 F.2d 1016, 1019 (9th Cir. 1992), ¢
by the physician’s own treatment not&3onnett v. Barnhart340 F.3d 871, 875
(9th Cir. 2003).Plaintiff failed tochallengehis issue in his opening brief and tl
waived any challenge to the ALJ’s findin§eeCarmickle 533 F.3dat 1161 n2.
However, theCourt conducted an independent review of the ALJ’s decaion
finds that this was specific and legitimate reason to reject the opinion.

Dr. Dyck’s examination notes indicate Plaintiff's general appearance v
normal, he was reasonably well groomed, there was no evidence of psycho
agitation or retardation, he was cooperative, he had normal speech and go§g

oriented thought processing, he was vegiented, he had a good memory and
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of knowledge, he “generally had little difficulty in following the conversation,’
and he is aware of his emotional dysregulation problems and is learning coy
skills and benefitting from treatment. Tr. 290. Thesexamination notes,
coupled with the relatively mild limitations identified by Dr. Dygle( mild
Impairment in concentrating based on concentration test and moderate imp:
in working with others)werereasonably interpreted to beconsistent witlDr.

Dyck’s conclusionthat Plaintiff would have moderate to marked impairments

)iNg

hirment

in

his ability to regularly attend work, complete a normal workday, and deal with the

usual stress of working with or being around othéwscordingly,the ALJ’s
finding constitutes a specific atehitimate reason to give only partial weight tq
Dr. Dyck’s opinion.

Second, the ALJ discounted Dr. Dyck’s opinions as being based on

Plaintiff's unreliable symptom complaints. Tr. 22.pAysician’s opinion may bé

rejected if it is too heavily based on a claimant’s properly discounted compla
Tonapetyan242 F.3cat 1149 While Dr. Dyck was able to examine Plaintiff, tf

ALJ found that his functional assessment and ultimate ogmvere founded on

Plaintiff's selfreports, rather than on personal observations during the axaior

objective evidence. Tr. 22. Dr. Dyck’s prognosis and functional assessmern
appear to corroborate this, particularly where his own examination notes we

relatively unremarkableas discussesupra For example, in stating that Plainti
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will need reminders to complete tasks, Dr. Dyck writes, “claimant does desc

ribe

[sic] his ability to follow through on tasks in his home but will require reminders to

do so.” Tr. 291. Dr. Dyck refers to Plaintdfselfreport that his mood regulatian

problems caused “significant interpersonal challenges in his personal life an
work environments,” to conclude that such mood symptoms would result in
moderate to marked impairment in his ability to maintagular attendance at
work. Tr. 291. While Plaintiff may disagree with the ALJ’s interpretation of
evidencethe ALJ'sdetermination that Dr. Dyck’s findingserebased on
Plaintiff's properlydiscredited selfeportswasreasonable and supported by
substantial evidencelhe ALJ’s finding constitute aspecific and legitimate
reason to give only partial weight to Dr. Dyck’s assessment.

Third, the ALJ found that Dr. Dyck’s extreme limitations were inconsis
with Plaintiff's daily activities. Tr22. An ALJ may discount a medical source
opinion to the extent it conflicts with the claimant’s daily activitidorgan v.
Comm’r of Soc. Sec. Admii69 F.3d 595, 6602 (9th Cir. 1999) Specifically,
the ALJconcludedhat Dr. Dyck’sopinionthat Paintiff had a marked impairme

in his ability to complete a normal day/work week without interruptions from

symptoms was inconsistent with “claimant’s reported activities of daily living,

Tr. 22. The ALJ noted that Plaintiff reportehbtiving his wife and son to work and

school regularly andompletingdaily chores. Tr. 22ZeeTr. 203, 21117. The
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ALJ’s determination that Dr. Dyck’s finding of a marked impairment was

inconsistent with Plaintiff's reported daily activities is supported by substantial

evidence and constitutes a specific and legitimate reason to reject the finding.

2. Dr. Winfrey

Dr. Winfreyreviewed Plaintiff's medical records ardrved as an impartig
medical expert at Plaintiff's hearing on December 6, 2(B&€Tr. 29-65. Dr.
Winfrey testified that Plaintiff's recordadicatedtiwo diagnosesorderline

personality disorder and major depressive disoidmrever, she determined the

it

there was not “enough symptomatology to confirm,” the major depressive diL‘order

diagnosis as a severe impairment. Tr. 22. Dr. Winfrey opined the following
limitations: moderate limitation in interacting with others; mild limitagon
concentrating, persisting, or maintaining pace; and moderate limitation for
adapting/managing self. Tr. 22. As to Plaintiff's functional abilities, Dr. Win{
noted he should not have constant supervision or interaction with superviso
he should not engage in teamwork or tandem tasks with coworkers, that he
not work in settings involving crowds or a dense number of people in the sa
space, and that he should only work in a low stress environment. Tr. 22.
Ultimately, Dr. Winfrey conalded that Plaintiff was not limiteggardingskill

level of employment. Tr. 22.
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The ALJ gave significant weight to Dr. Winfrey’s testimony. Tr. 22.
Generally, an ALJ should accord more weight to the opinion of an examining
physician than to that of a nonexamining physici@ee Andrews v. Shalala3
F.3d 1035, 104@1 (9th Cir. 1995).However,an ALJ may credit the opinion of
nonexamining expert who testifiesthe hearing and is subject to cress
examination.ld. at 1042(citing Torres v. Sec’y of H.H.S870 F.2d 742, 744 (1s
Cir. 1989)). The opinion of a nonexamining physician may serve as substar
evidence if it is supported by other evidence in the recordsarmhsistent with it,
Id. at 1041. Plaintiff's argument in his opening brief consists of the following,

“[tihe ALJ has committed reversible error ... by giving ‘significant weight’ to

testimony of the no®xamining norreating doctor that testified as a ME at the

hearing. As noted, the ME erroneously thought that [Plaintiff] went tegml’
ECF No. 14 at 1.7Because Plaintiff failed to develop this argument with any
specificity, it is waived.See Carmickleés33 F.3dat1161 n.2 (9th Cir. 2008)
(determining Court may decline to address on the merits issues not argued
specificity); Kang, 154 F.3dat 1000 (the Court may not consider on appeal isS
not “specifically and distinctly argued” in the party’s opening Dridihe Court
has independently reviewed the issue and concludes that the ALJ’s decisior

sufficiently supported.
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Dr. Winfrey testified at the hearing and was subject to cross examination by

Plaintiff's counsel Tr. 22. The ALJ provided several reasons for giving more
weightDr. Winfrey’s opinions. Tr. 22. First, the ALJ noted that Dr. Winfrey |
considerable expertise and familiarity with Social Security disability evaluati

criteria. Tr. 22. Becausethe ALJ may consider a medical provide@siliarity

nad

with “disability programs and their evidentiary requirements” when evaluating a

medical opinionOrn, 495 F.3d at 631this was a permissible reason to credit [
Winfrey’s testimony.Secongthe ALJ noted that Dr. Winfrey had thentire
record for review.”Tr. 22. The extent to which a medical source is “familiar v
the other information in [the claimant’s] case record” is relevant in assessing
weight of that source’s medical opinioBee20 C.F.R. 816.927(c)(6).Dr.
Winfrey testified to having reviewed all relevant medical records before reag

her opinion®

3 In comparison, Dr. Dyck reported that he reviewed “Frontier Behavioral Hel
progress notes inclusive of 8/1/15 through 10/4/16,” and only one examinati
note from CHAS dated 7/27/16. Tr. 288. CHAS saw Plaintiff from 7/27/201

through 7/25/2017 SeeTr. 27987, 34855, 40517.
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On reply, Plaintiff argues that Dr. Winfrey did not testify that “she had
high level of understanding of Social Security disability programs,” and thai
because [a] regulation states that the agency’s medical and psychological
consultants are highly qualified...does not mean that they are aware of the ¢
of a disability claimant’'s medical condition and psychological condition.” EQ
No. 16 at 910. However, Dr. Winfrey testified that she reviewed Plaintiff's
medical records in full, Tr. 33, and demonstrated knowledge of the record
throughout her testimony. Tr. 3®2. Moreover, Plaintiff did not object to havir
Dr. Winfrey testify as a medical expattthe hearingr otherwise question her

gualifications Tr. 34, which are documented in the record. Tr.-863licensure,

education, and professional activities). Based on Dr. Winfrey’s familiarity with

the recorcand qualificationsthe ALJ affordedsignificantweight to her opinion
Finally, the ALJ found that Dr. Winfrey’'assessment of Plaintiff's

limitationswassubstantiallysupported bynd consistent witthe record.Tr. 22.

jus
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An ALJ may choose to give more weight togpinion that is more consistent wjith

the evidence in the record. 20 C.F.R. § 416.927(c)(4) (“[T]he more consiste
opinion is with the record as a whole, the more weight we will give to that
opinion.”); Nguyenv. Chater 100 F.3dl462,1464(9th Cir. 996) Relevant

factors when evaluating a medical opinion include the amount of relevant ev

that supports the opinion, the quality of the explanation provided in the opini
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and the consistency of the medical opinion with the record as a whole.
Lingenfelter v. Astrues04 F.3d 1028, 1042 (9th Cir. 2000xn, 495 F.3dat631;
20 C.F.R. § 416.927(c)(6) (assessing the extent to which a medical source i
“familiar with the other information in [the claimant’s] case record”).

Dr. Winfrey’s assessment of Plaintiff's limitatiom&counted for particulan
limitations (interacting with others, concentrating, persisting, or maintainirey
and adapting and managing oneself), explained the source of those limitatig
(borderline personality disorder, anxiety around crowds, anger managemen|
homicidal ideation), explained the functional liatibnsresulting from those
limitations (eed forlimited supervision, inability to work closely with agorkers
public, or in crowds, need for a low stress work environment), and conclude
Plaintiff could do any levelfowvork so long as it wais alow stressenvironment
SeeTlr. 22, 3542. These limitationsnd their sourcesre consistent with the
record as a whojehe record shows limitations dte Plaintiff’'s mental
impairments while also demonstratiRgaintiff can interact with others in smalle
groups,see e.g.Tr. 294 (Plaintiff states “he really likes” his anger manageme
class because he met other individuals dealing with similar strugipasiPlaintiff
can focus on and complete tasks in the right environment, Tr. 33c@9®leted

AA in general studies, Baelor degree in psychology, andabter’s degree in

organizational psychology); Tr. 194 (worked at Integrated Personnel for ning
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months);Tr. 293-347, 356404, 41862 (routinely completechomework for
treatment including cognitive coping worksheets andydiards) Tr. 20217, 291
(performs daily activities including driving son and wife to school and work,
feeding and caring for petand household choresnd engages in hobbies
including playing videogamesyriting science fictionpuilding models,
communcating with friends online, and playing bass guitand that Plaintiff
benefits from treatmends discussesupra

Plaintiff argues that Dr. Winfrey’s testimony is not consistent with the
record and points out erroneous facts and impressions relied upon by Dr. W
ECF No. 16 at B. For example, Plaintiff asserts that Dr. Winfrey’s assessm
was based on misimpressions that Plaintiff attended college in person, that
did not have severe depression, and that Plaintiff “does activitisgle of his
home with his son.” ECF No. 16 ai32 Except to the extent Plaintiff argues th
misimpressions impacted Dr. Winfrey’s view of Dr. Dyck’s credibility, he doe
explain how they impact the limitatio. Winfreyidentified. Plaintiff further

argues that the treatment records are at odds with Dr. Winfrey’s opingbn

infrey.
Nt

Plaintiff

ese

S not

highlights several records that he asserts indicate worsening symptoms. ECF No.

16 at 23. The record does contaself-reportsindicating increased symptoras
times depression (Tr. 30393,425); desire to engage in sélrm (Tr. 309, 386

hypervigilance/anxiety (Tr. 376, 397, 418). However, the ALJ discredited
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Plaintiff’'s subjective symptom testimoifigr clear and convincing reasqras
discussedupra Moreover, the Court may not reverse the ALJ’'s decision baj
on Plaintiff's disagreement with the ALJ’s interpretation of the rec&ek
Tommasetfi533 F.3d at 1038.

The ALJidentifiedspecific and legitimate reasosgpported by substanti
evidene for crediting Dr. Winfrey’s opinion.

3. Remaining Nonexamining Doctors

The ALJ gave partial weight to the opinionsStdite agency psychologica
consultants Jon Anderson, PhdhdMichael Regets, Ph.D., ana medical
examinerHoward Platter, M.D. Tr. 21Each doctor determined that Plaintiff d
not have disabling impairment&eeTlr. 6677, 7981. In particular, Dr. Andersc
and Dr. Regets found that Plaintiff's alleged mental impairments did not equ
a disability. T. 70, 87. Dr. Platter found that Plaintiff did not have a severe
medical impairment. Tr. 84In giving partial weight to the opinions, tiAd¢.J
reasoned the assessments “continued to be an accurate reflection of the clg
record and functional capidy,” and were supported by Plaintiff's daily activitig
ability to adapt, and independenck. 21.

Plaintiff summarilyasserts that the opinions of the nonexaminingtors ar

“not consistent with the treatment records at Frontier Behavioral Health and

is no evidence of any significant improvement,” in Plaintiff's symptoms. ECF
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16 at 7#8. Despite Plaintiff's belief that “the ALJ committed reversible error b
giving partial weight to the opinion of the State Agency psychological
consultarg,” he does not provide any substantive argument or explariatitms
Court to review SeeECF No. 14 at 14.7. Accordingly,any challenge to those
findings is waived.See Carmickles33 F.3dat 1161 n.2 (determining Court may
decline to address on the merits issues not argued with specik@tyy; 154 F.3(
at 1000 (the Court may not consider on appeal issues not “specifically and
distinctly argued” in the party’s opening brigficPherson v. Klsey 125 F.3d
989, 99596 (6th Cir. 1997) (“[l]ssues adverted to in a perfunctory manner,
unaccompanied by some effort at developed argumentation, are deemed wx
Is not sufficient for a party to mention a possible argument in a most skeleta
leaving the court to ... put flesh on its bones.”).
CONCLUSION

Having reviewed the record and the ALJ’s findings, @urt concludes th
ALJ’s decision issupportedy substantial evidence and free of harmful legal ¢
Accordingly,IT IS HEREBY ORD ERED:

1. The District Court Executive is directed to substitute Andrew M. SaJ
the Defendant and update the docket sheet.

2. Plaintiff's Motion for Summary JudgmerECF No. 14, isDENIED.
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3. Defendant’s Motion for Summary JudgmdbGF No. 15, is
GRANTED.
4. TheClerk’s Office shallenterJUDGMENT in favor of Defendant
The District Court Executive is directed to file this Order, provide copig
counsel, an€CLOSE THE FILE .
DATED November 18, 2019
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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