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of America et al v. CH2M Hill Plateau Remediation Company et al

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Apr 24, 2019

UNITED STATES DISTRICT COURT  seaur weavoy, cierc
EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA ex | No. 4:14-cv-05002-SMJ
rel. SALINA SAVAGE, qui tam as
Relator; and SAVAGE LOGISTICS | ORDER DENYING MOTIONTO
LLC, qui tam as Relator, DISMISSTHIRD AMENDED
COMPLAINT

Plaintiffs,

V.

CH2M HILL PLATEAU
REMEDIATION COMPANY;
PHOENIX ENTERPRISES
NORTHWEST LLC (PENW);,
PHOENIX-ABC A JOINT VENTURE
ACQUISITION BUSINESS
CONSULTANTS; JONETTA
EVERANO; JESSICA MORALES;
DOES I-IX; INDIAN EYES LLC; and
ROXIE SCHESCKE,

Defendants.

Relators Salina Savage and Sgdogistics LLC bring thisjui tamactiont

on behalf of the United States of Ameriaprosecute alleged violations of {

L“A qui tamaction is one in which a private party (the relator) brings a lawsl|
behalf of the United States governmeiegihg fraud in return for a portion of a
damages awardedAmphastar Pharm. Ina:z. Aventis Pharma S/A856 F.3d 696
700 (9th Cir. 2017) (citing 31 U.S.C. § 3730(b)).
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False Claims Act, 31 U.S.@.3729(a)(1)(A), (B), and (GECF No. 206. Relator

UJ

Third Amended Complaint alleges thatclaims for payment submitted to the U.S.

Department of Energy, and in recordsdastatements material to those clai

Defendants Indian Eyéd C and Roxie Schesckéraudulently misrepresented t

entity’s status as a Historically Undéhzed Business Zone (“HUBZone”) small

businessld. Before the Court is those Defemisi motion to dismiss the Third

Amended Complaint’s allegations agdinkem, ECF No. 208. They argue

he

Court must dismiss Relators’ complainthase it fails to state a claim upon which

relief can be granted and fails to stawith particularity the circumstance

constituting fraudld. Because oral argument is unnecessary, the Court decig

motion without it.Seel CivR 7(i)(3)(B)(iii). Having revewed the file in this matter,

the Court is fully informed and denies the motion.
BACKGROUND?

The Third Amended Complaint alleges flollowing facts. On June 19, 20(

the energy department awarded Defendaid2M Plateau Remediation Compa

(“CH2M") a contract to continue envinmental cleanup at the Hanford Site. E

No. 206 at 3—4. As a condition of beingawaed the contract, CH2M establisk

2 Schescke owns and contrtislian Eyes. ECF No. 206 at 11.
3 The parties have presedtmatters outside the pleadings. Because those m
are unnecessary to decide the motidhe Court excludes them from
consideration and instead confines italgsis to the Third Amended Complai
Seefed. R. Civ. P. 12(d).
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and implemented a Small Business Sub@mtitng Plan, which set goals for varig

subcontracting programs, inciad HUBZone small businesselsl. at 23. The

contract incorporated the subcontractpign by referenceral required CH2M g

)us

L

D

implement it, use good faith efforts to méstgoals, and regularly report HUBZone

small business participatida the energy departmend.

The subcontracting plan required CH2d/verify the HUBZone status of its

subcontractorsld. at 41-42. If CH2M had objected to this covenant, the er
department would not hawewvarded it the contrackd. The subcontracting pla
“require[d] each prospectcontractor to submit a Representation and Certific
form denoting their business size, classifion, and status [as HUBZone or sg
other designation].td. at 53. Additionally, the sulomitracting plan “must conta
assurances that each offeror or bidddl submit period[ic] rgorts in order t(
determine the extent of compliance by diferor or bidder with the subcontracti
plan.”ld. at 41-43see also idat 18.

By statute, “a prime contractor’s r@sentation that it is in compliance, &
will remain in compliance with its srilabusiness subcontracting plan, [is]
material condition of awarénd continuing performanceld. at 18. Thus, b
statute, CH2M'’s failure to carry outdhsubcontracting plawould constitute
material breach of the contract and cbusult in financibpenalties, including

nonpayment under the contralct. at 24, 50, 55.
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After the energy department awardethe contract, CH2M subcontracte
with Indian Eyes to provide certain equipmedtat 44-45. Indian Eyes is a limit
liability company that Schescke ownsdacontrols from Richland, Washingtdd.
at 11. But Indian Eyes is “mely a Pass Through” entity for CH2ML. at 45. Indian
Eyes did not own the equipment it subcontracted to prokddat 44—-45. So Indian

Eyes rented the equipment and passedouthh to CH2M so it could claim cred

for subcontracting with BlUBZone small businesid. And contrary to regulatony

and contractual requirements, Indian Eyes performed less than fifteen percent of the

work under the subcontraddl.

1”4

On September 22, 2009, the U.S.adlBusiness Administration decertified

Indian Eyes’ HUBZone statukl. at 43, 48. But CH2M knowingly misrepresented

Indian Eyes’ HUBZone status the energy departmed. at 4.

Specifically, in Revision 1 to thauscontracting plan (effective December

30, 2010 to December 27, 2012), CH2Mualently concealed the decertificatio

and affirmatively represented to the emedepartment that Indian Eyes wapg

it

d

9%
o

n

a

HUBZone subcontractor providing rental equipment and miscellaneous suggort.

at 43-44, 48. In subsequent reportinght® energy department, CH2M continued

to claim that Indian Eyes was a HUBZe entity despite knowing it had bgen

decertifiedd. at 43, 48.

Then, in Revision 2 to the subcontiag plan (effectivedDecember 28, 2012

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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to October 28, 2013), CH2Neported to the energy department that Indian

was no longer a HUBZone entityut still provided servicedd. at 43-44, 48.

-yes

Elsewhere in Revision 2, CH2M represeniethe energy department that “several

local companies previously identified ld&/BZone suppliers have recently lost

HUBZone status due to information published in the 2010 Cenlslist 44. This

same representation appears in Revidoto the subcontracting plan (effect
October 29, 2013 to December 29, 2014)).

In this process, Indian Eyes “knowingly misrepresented itself as a HUE
contractor when it knew that it was natnd knowingly claimed to have be

performing the required amounts and tyevork to qualify as a woman own

small business when it knewathit was not doing so.fd. at 42. Further, Indian

Eyes “knew that it was decertified adHUBZone entity prior to the 2010 Cen:
and withheld that informationId.
Indian Eyes submitted monthly invoices to CH2M in order to rec
payment for providing rental equipmeamnd miscellaneous support, and CH
included those invoices in its own requegsr payment from the energy departm
Id. at 62. But CH2M’s monthly invoices were
knowingly false because they inclublamounts for the subcontracts to
... Indian Eyes, as the DEFENDAR knowingly misrepresented . . .
the HUBZone status of . . . Indian Eyes on those subcontracts, an

because [CH2M] was in materinbncompliance with the terms and
conditions of the . . . Contract by:

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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a. Knowingly misrepresenting. .. the HUBZone status of . . .
Indian Eyes;

b. Falsely claiming . . . HUBZoneredit of . . . Indian Eyes;
and/or

c. Falsely claiming that it waomplying in good faith with its
Small Business Subcontracting Plan under the . . . Contract.

Id. at 65-66. Critically, “these [CH2M] amthly invoices from and including Ju
19, 2008 to July 22014, were . .caused to be submitted by. Indian Eyes.Id.

at 66 (emphasis added).

As a result of CH2M’s monthly invoicethe United States paid money ungder

the contract that it otherse would not have paidd. And thus, as a result of thg
conduct, Indian Eyes and Schescke remgipayments to which they were
entitled.Id. at 70. Specifically, such conductopnpted the energy department

mistakenly authorize and approve paymedattndian Eyes and Schescke thro

DIr
not
to

igh

CH2M. Id. Each monthly invoice CH2M sent tbhe energy department constitutes

“a separate false claim, for whielach of the defendants is liablé&d” at 59.

Similarly, CH2M’s other documentmaterial to its monthly invoices-

namely its request for consent to awardcantracts, its semiaual small busines

subcontract reports, its balanced scards, and its quarterly fee invoices

contained similar misrepresentatidkmown to Indian Eyes and Schescdke at 60—

67. Nonetheless, Indian Eyes and Schesekised those documents to be submjtted

to the energy departmemd. at 60, 63, 65—66. As a result of those documents

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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United States paid money umdbe contract that it otineise would not have paid.

Id. at 61, 64—65, 67.

In sum, the Third Amended Complairieges that, between at least June
2008 and July 22, 2014, Indian Eyes @uhescke wrongfullycompet[ed] for,
accept[ed], and receiv[ed] payments foontracts set aside for competition 3
award to . . . HUBZone Businesselgl’at 5;see also idat 25—-26, 66. This occurre
because CH2M sent claims for paymtenthe energy department that knowin
misrepresented Indian Eyes’ HUBZoneatss and withheld the fact of
decertification.ld. at 4, 48. This also occurre@dause Indian Eyes and Sches
“falsely certified their compliance wittpalicable Federal statutes, regulations,
contract provisions in order to recepayment from the United States and/or fi
[CH2M].” Id. at 59.

“Salina Savage has persmal knowledge of the detailsf this scheme t
submit false claims.Id. at 6. Further, “Salina Savage is the original source g
information upon which s action is based.ld. Upon these facts, the Thi
Amended Complaint’s legal theory proceeds as follows:

10.2 The DEFENDANTS violated the False Claims Act, 31

U.S.C. § 3729(a)(1)(A), by knowingly presenting and causing to be

presented to the United Statesp@dgment of Energy false and/or

fraudulent claims for payment on the. HUBZone subcontracts issued
to ... Indian Eyes.

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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10.6 The DEFENDANTS violated the provisions of the False
Claims Act, 31 U.S.C. § 3729(a) (B), by knowinglymaking, using,
or causing to be made or used, ¢éatecords or statements material to
false or fraudulent claims for paymndn the United States Department
of Energy . . ..

10.7 . . . Pursuant to 31 U.S.C. 3729 (a) (1) (G) The
DEFENDANTS are liabléo the UNITED STATES for making, using,
and causing to be used a false estant or record material to an
obligation to pay or transmit omey to the UNITED STATES and
conceal, improperly avdi or decrease their obligations to pay or
transmit money to the UNITED STATES.

Id. at 67-69.
LEGAL STANDARD

A complaint must contain “a shoméa plain statement of the claim show
that the pleader is entitled to relief.” &ceR. Civ. P. 8(gR). Additionally, a
complaint must “state with particularityhe circumstances constituting fraud
mistake,” though “[m]alice, intent, knowdge, and other conditions of a persa
mind may be allegedenerally.” Fed. R. Civ. P. 9(b).

To satisfy the heightened standdod pleading fraud claims, a compla
must “identify ‘the who, what, when, vehe, and how of # misconduct chargec
as well as ‘what is falser misleading about [the purgedly fraudulent] statemer
and why it is false.”United States ex rel. Silingo v. WellPoint, |ri04 F.3d 667
677 (9th Cir. 2018) (alteration in original) (quotibgited States ex rel. Cafassg
Gen. Dynamics C4 Sys., In637 F.3d 1047, 1055 (9th Ci011)). “[A]llegations

of fraud ‘must be specific enough to gidefendants notice of the particu
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misconduct which is alleged tmnstitute the fraud charged that they can defer
against the charge and not just dengt tthey have done anything wrongld.
(quoting Bly-Magee v. California236 F.3d 1014, 1019 (9thir. 2001)). “Broac
allegations that include no particula@ supporting detail do not suffice, |
‘statements of the time, place and matof the alleged fraudulent activities «
sufficient.” United States ex rel. SwobenUnited Healthcare Ins. Cp848 F.3c
1161, 1180 (9th Cir. 2016) (citation omitted) (quotiwgol v. Tandem Compu
Inc., 818 F.2d 1433, 1439 (9th Cir. 1987Naturally, “a fraud suit again

differently situated defendatmust ‘identify the role of each defendant in

alleged fraudulent scheme Silingo, 904 F.3d at 677quoting Swartz v. KPMG

LLP, 476 F.3d 756, 765 (9th Cir. 2007)). Bat complaint need not distingui:
between defendants that had ¢éxact same role in a fraudd.

Under Federal Rule dZivil Procedure 12(b)(6), thCourt must dismiss

complaint if it “fail[s] to state a @im upon which relief carbe granted.” A

complaint is subject to dismissal under RUEb)(6) if it either fails to allege
cognizable legal theory or fails to allegefficient facts to support a cogniza
legal theoryKwan v. SanMedica Int’l854 F.3d 1088, 1093 (9th Cir. 2017).
To survive a Rule 12(b)(6) motiom, complaint must contain “sufficie
factual matter, accepted asdr to ‘state a claim to Iref that is plausible on it

face.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigell Atl. Corp. v

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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Twombly 550 U.S. 544, 570 (2007)). Facial @aility exists where a complai
pleads facts permitting a reasonable infeesthat the defendant is liable to
plaintiff for the misconduct allegettl. Plausibility does not require probability k
demands more than a megyessibility of liability. Id. While a complaint need n
contain detailed factual atiations, unadorned accusatiafsinlawful harm, nake
assertions of wrongdoing, labels and dosions, and formulaic or threadba
recitals of a cause of action’s elents, supported only by mere conclus
statements, are not enoudyh.

In deciding a Rule 12(b)(6) motiothe Court construes a complaint in
light most favorable to the plaintiff andadvs all reasonable inferences in his or
favor. Ass’'n for L.A. Deputy Sheriffis County of Los Angele648 F.3d 986, 99
(9th Cir. 2011). Thus, the Court must accaptrue all factual allegations contair
in a complaint.Ilgbal, 556 U.S. at 678. But the Court may disregard |
conclusions couched &actual allegationsSee id.

DISCUSSION
The Third Amended Complaint adequately states a claim upon which relief

can be granted and also states with particularity the circumstances
constituting fraud.

the
Jut
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Indian Eyes and Schescke argueGloeirt must dismiss Relators’ complajint

because it fails to state a claim upon whieklef can be granted and fails to state

with particularity the circumstances constituting fraud.
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A person is liable under the FedkeClaims Act if he or she

(A) knowingly presents, or causdés be presented, a false or
fraudulent claim for payment or approval,

(B) knowingly makes, uses, or cautesbe made or used, a false
record or statement materialddalse or fraudulent claim; [or]

(G) knowingly makes, uses, or casde be made or used, a false
record or statement material to @pligation to pay or transmit money
or property to the Government, or knowingly conceals or knowingly

and improperly avoids or decreases an obligation to pay or transmit

money or property to thGovernment . . . .

31 U.S.C. § 3729(a)(1).

The False Claims Act’'s focus “remai on those who present or directly

induce the submission of false or fraudulent clairmiversal Health Servs., In
v. United States ex rel. EscobaB6 S. Ct. 1989, 1996 (201@hus, “the essenti

elements of False Claims A@bility are: (1) a false statement or fraudulent co

Lrse

of conduct, (2) made with Emter, (3) that weamaterial, causing (4) the government

to pay out money or forfeit moneys duélhited States ex rel. Campie v. Gilgad

Scis., Inc. 862 F.3d 890, 902 (9th Cir. 201¢grt. denied139 S. Ct. 783 (2019).

Indian Eyes and Schescke argue Relatwmogiplaint fails to adequately plead each

of these four elements.
A claim is a request or demand for mgieat a person presents to the Un

States or its contractor, if such moneyade spent on the United States’ beha

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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to advance its programs imterests and the United States either provides a portion

of the money or reimburses its contractor theré&d@729(b)(2)(A).

In some circumstances, a person rbayliable under the False Claims A
for making an “implied false certificationUniversal Health 136 S. Ct. at 199¢
“When . . . a defendant makes repres@ona in submitting a claim but omits
violations of statutory, regulatory, oomtractual requirements, those omissions
be a basis for liability if they renderdlilefendant’s representations misleading

respect to the goods or services providédl. To adequately plead an implied fa

certification, “a complaint neeabot allege ‘a precise tinfeame,’ ‘describe in detal

a single specific transaction’ or identifyetfprecise method’ used to carry out
fraud.” Swoben 848 F.3d at 1180 (quotingooper v. Pickeft137 F.3d 616, 62
(9th Cir. 1997)). “The complaint also needt ‘identify represntative examples ¢
false claims to support every allegationd: (quotingEbeid ex rel. United Stats
v. Lungwitz 616 F.3d 993, 998 (9th Cir. 2010)). “[i§tsufficient to allege particuls
details of a scheme to submit false claimisguhwith reliable indicia that lead tg
strong inference that claimsere actually submittedfd. (alteration in original
(quotingEbeid 616 F.3d at 998-99).

“[A] misrepresentatiombout compliance with a autory, regulatory, g
contractual requirement mus¢ material to the Govement’s payment decision

order to be actionable undine False Claims ActUniversal Health136 S. Ct. a

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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2002. “The materiality sindard is demandingld. at 2003. Information is material

if it “ha[s] a natural tenderycto influence, or [is] gaable of influencing, th

payment or receipt of money.” § 378%@). “Under anyunderstanding of the

concept, materiality looks to the effeoh the likely or actual behavior of t
recipient of the alleged misrepresentatiodriiversal Health 136 S. Ct. at 200

(internal quotation marks and brackets omitted).

e

ne

2

A person acts knowingly if he oshe “has actual knowledge of the

information,” “acts in deliberate ignorancetbé truth or falsity of the information
or “acts in reckless disregard of theuth or falsity of the information.
8§ 3729(b)(1)(A). Showing a person acted knowingly “require[s] no proof of sp
intent to defraud.8 3729(b)(1)(B).

“Under the False Claim Act’s scientequirement, ‘innocent mistakes, m
negligent misrepresentations and diffexes in interpretations’ will not suffice
create liability.”United States ex reLee v. Corinthian Colls.655 F.3d 984, 99
(9th Cir. 2011) (quotingJnited States ex rel. Heow v. Univ. of Phx461 F.3c
1166, 1174 (9th Cir. 2006)). Instead, this scienter requirement del
“intentional, palpable lie[s],” made witkknowledge of the falsity and with inte

to deceive.””Campie 862 F.3d at 904 (alteration in original) (quotloigited State!

ex rel. Hopper v. Antqrdl F.3d 1261, 1265, 1267 (9th Cir. 1996)).

ecific

ere

[0

6
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Here, the complaint identifies the whehat, when, where, and how of the
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misconduct charged as follows: Indi&yes and Schescke (who) frauduler
misrepresented the entity’s HUBZone staitilndian Eyes (what) between at le
June 19, 2008 and July 22, 2014 (whemglaams for payment, and in records 4
statements material to those claimshéne), that they submitted to CH2M 1
payment and caused to be submitted teetiergy department for payment, and
the United States subsequently paid (how).

Because Schescke owasd controls Indian Eyes, a fair reading of
complaint attributes all of the latter's a@sd omissions to the former. With t
reading in mind, the complaint adequatalieges all essential elements of F:
Claims Act liability.

The complaint alleges Indian EyasdaScheske made claims for paymen

presenting requests for money to CH2M, @ef@al government contractor who th

presented those requests to the energyrtiepat. The complaint alleges the Unit

States granted those requests and padéhn Eyes and Scheske through CH4
And, the complaint permits a reasonablernafiee that such moypevas to be sper
on the United States’ behalf, or to advartsg@rograms or interests, pursuant to
contract to continue environmiahcleanup at the Hanford Site.

The complaint alleges Indian EyesdaSchescke premised these claims

payment on fraudulent mismesentations. The complaint identifies how and

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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the purportedly fraudulent statements and omissions are false, as folludian

Eyes “knowingly misrepresented itselfaslUBZone contractor when it knew that

it was not; and knowingly claimed to halkeen performing the required amounts

and type of work to qualify as a womawned small business when it knew that it

was not doing so.” ECF No. 206 at 42. lert Indian Eyes “knew that it w

AS

decertified as a HUBZone entity prito the 2010 Census and withheld that

information.” Id.

Additionally, the complaint links thesmisrepresentations to violations
statutory, regulatory, andnotractual requirements on the part of CH2M as we
Indian Eyes and Schescke. It does salyging CH2M knowingly incorporate
these misrepresentations into variousuhoents, including claims for payment g

records and statements material to ¢hokims; such conduct placed CH2M

material noncompliance but, in connectiarth its claims for payment, CH2M

nonetheless falsely stated it was in ctiemre; and IndiarEyes and Schesc
caused those claims for payment to bbmsitted. Consideringll, the complain
adequately alleges particuldetails of a scheme to subrfatse claims paired wit
reliable indicia that lead to a strong infiece those claims were actually submitt

The complaint alleges these false clainese material to the United Stats

4 These are mere exampléglditional supporting facts arset forth fully in the

Background section above.

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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payment decision because, as a resulhem, it in fact paid money under the

contract that it otherwise would not hgvad. In this way, the complaint propefly
looks to the effect the false claims hadlom United States’ likely or actual behawvior
and permits a reasonable inference that trea/a natural tendency to influence its
payment decision.
Finally, the complaint alleges Indidfyes and Schescke made these false
claims with scienter because thepad actual knowledge that their
misrepresentations were such. Additibnathe complaint permits a reasonable
inference that Indian Eyes and Schesckedit deliberate ignorance of or reckless
disregard for the truth or falsity of thefammation at issue. Thus, the complaint is
sufficient to establish intentional, palpalies made with knoledge of the falsity
and intent to deceive.
For these reasons, the complaint iscsfic enough to give Indian Eyes and

Schescke notice of the piaular misconduct alleged tmnstitute the fraud charged

9%

so they can defend against the change ot just deny theljave done anything
wrong. It accomplishes this by stating timae, place, and nate of the alleged
fraudulent activities. It adequately identfieach Defendant’s lein the alleged
fraudulent scheme, though it need nostidiguish between Indian Eyes and
Schescke because they haddkact same role in the fraud.

In sum, the complaint contains sufficidactual matter, accepted as true|, to

ORDER DENYING MOTION TO DSMISS THIRD AMENDED COMPLAINT
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state a facially plausible claim for reli¢f.does this by pleading facts permittin
reasonable inference that Indian Eya®l Schescke are liable under the F
Claims Act. Thus, it alleges both a cogniealegal theory and sufficient facts

support that theory.

Construing the Third Amended Comipiain the light most favorable to

Relators, and drawing all reasonable inferences in their favor, the Court concludes

it adequately states a claim upon which fedign be granted and also states \
particularity the circumstances constituting fraud.
Accordingly,IT ISHEREBY ORDERED:
1. Defendants Indian Eyes LLC ana¥e Schescke’s motion to disss
the Third Amended Quplaint’s allegations against the 8CF No.
208, isDENIED.
2. The notion hearing set for April 25, 2019, RICKEN.
IT ISSO ORDERED. The Clerk’s Office is direetdto enter this Order ar
provide copies to all counsel.
DATED this Zflth day of April 2019.
(.

o O et fe

“SALVADOR MENESRIZA, JR.
United States Distric-Judge
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