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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DONALD R. HUNT,
Plaintiff, No. CV-15-05042-JLQ

ORDER ADOPTING IN PART
REPORT AND RECOMMENDATION
VS.

KELLON CUNNINGHAM, et al., ))

Defendants. )

)

48

BEFORE THE COURT is the Report aRdcommendation (ECF No. 41, hereafter

‘R & R”) of Magistrate Judgélutton and Defendants’ Objgans (ECF No. 42) thereto.
The R & R was filed on December 2, 20Hnd Objections were timely filed gn

December 15, 2015. Any response to thee®ipns by Plaintiff was due no later th
January 4, 2016. No response was filed.

I. Introduction and Background

Plaintiff initially filed this action in the Franklin County Superior Court for

State of Washington on or about Februagry2015. Defendants weserved on May §,
2015. (ECF No. 2). The Complaint allegesl rights violations under 42 U.S.C. § 1943,
and was removed by Defendants to tbhaurt on May 26, 2015. A Schedulipng
Conference was held, and a Scheduling Oet¢ered on July 12015. (ECF No. 11).

The Scheduling Order set the close of discpas November 30, 2015, and the dead
for the filing of dispositive motions as DecemBB@, 2015. On July 22, 2015, five of t

[an

the

ten named Defendants filedviotion for Judgment on the Pleadings, and that Motign is

the subject of the R & R.
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[I. Discussion
The R & R recommends that Defendaiiition for Judgment on the Pleadin

be denied and Plaintiff be allowed to @mad his Complaint. The Objections seg

clarification of the R & R, sgcifically as to Defendant iKshus. The R & R states th
the “claims against defendant Kroshus heiit more, should be dismissed.” (ECF ||
41, p. 11). However, the ultimate conctusiof the R & R is that Defendants’ Motiq
be denied, and Plaintiff be given the oppoityuto amend. Defendants state they do
object to Plaintiff being granted leave to fle Amended Complainbut request that th
court screen any Amended Complaint.

not
e

The primary claim of Plaintiff's Complai(ECF No. 3-1) is that he filed numerous

grievances in the prison system, and was tbtliated against for filing those grievang

in violation of his First Amendment rights.The court agrees generally with t
conclusions of the R & R and finds: 1) Pl#inhas stated a claim as to some of
Defendants; 2) some of Plaintiff's assen are conclusory anague; and 3) some ¢
the allegations do not state Constitutiogddims. The R & R states that verl

harassment and yelling alone is generally insufficient to state a Constitutional

es
he
the
Df
pal

cla

(ECF No. 41, p. 7). The R R states that “severe or poolged” lack of access to proper

sanitation can constituteG@onstitutional violation.l¢. at 8). However, being deprivd

of hand soap for a few hours cannot be sotcned. The R & R further informs Plaintiff

that he “should clarify which Defendants &gecifically alleges directly created” tl
conditions of which he complaindd( at 41). Plaintiff has named ten Defenda
Plaintiff must specifically identify what hgpecific claims are de each Defendant, ar
not merely refer to all Defendants. Fromeaiew of the Complaint and the grievar
documents submitted by Plaintiff (ECF No. 38appears Plaintiff's allegations may
overly broad in naming ten Defendants.

[11. Conclusion

Plaintiff has filed no Objection to tlecommendation he be given the opportu
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to file an Amended Complain Defendants have sought clarification of the R & R,
have also stated no objection to allowing Rtiffito amend. The court has concerng
to the sufficiency of the Complaint as some of the claims against some of
Defendants. However, theourt concurs with the recommendation that Plaintiff
allowed leave to amend.

On January 12, 2016, just prior to theei that this Order would have issus
Plaintiff filed a “First Amended Complaint” (ECF No. 47). This First Amen
Complaint was filed prematurely, before tlogurt had granted leave for such filin]
Plaintiff did not have the benefit of this ctiardirection, set forth herein, when he fil
the First Amended Complaint. The court offers no opinion at this time as |
sufficiency of the First Amended Complgirout does observe that Plaintiff h

appropriately dismissed Defendant Kroshuksght of the R & R’s conclusion that su¢

claims should be dismissed.
ITISHEREBY ORDERED:

1. The Report and Recommendation (ECF Mb is adopted to the extent {
forth herein.

2. Defendants’ Objections (ECF No. 42¢ sustained in pasts set forth herein.

3. Plaintiff, if he chooses, may filn additional amended complaint by no Ig
thanFebruary 8, 2016. The document shall be clearly labeled as 8sednd Amended
Complaint”. If Plaintiff chooses to fila Second Amended Compig it will operate ag
a complete substitute for (rather than a supplement to) the prior Complaints.

4. Plaintiff's Second Amended Complaint must contain a short and plain stat
of the facts set forth in segzdely numbered paragraphsmitist contain specific factu
allegations against specific Defendantsthea than generically referring to 4
Defendants. It must also clearly delire#ite causes of action asserted, the fac
support of that claim, and the Defendant(s) against whom the claim is asserted.

5. Alternatively, Plaintiff may choesto proceed with the First Amend
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Complaint (ECF No. 47) that was filed danuary 12, 2016. The court notes that

Plaintiff has failed to sign the First Amend@dmplaint. If Plaintiff chooses to proce
on the First Amended Complaiiie shall file a “Notice” sting his intent to so procesq
by no later thafrebruary 8, 2016. The court will then enter an Order resetting pre
dates, including a deadline for any further dispositive motions

6. Lastly, the courtis ireceipt of a letter from Platifif dated January 4, 2016, af
received by the Clerk on Januéfy2016. The letter statespart that Plaintiff was ng
aware of his opportunity to respond to Defendants’ Objection to the R & R ur
received the court’s Order dated Decen?&r2015. The letter does not specifice
request additional time, nor is it denominatéohation”. To the extentitis a request f
additional time, it is DENIED. The rpense deadline was not set by the Orde
December 28, 2015, but was merely repeaterketh. The deadline was set in the R
R. (ECF No. 41, p. 12).

IT 1ISSO ORDERED. The Clerk shall enter this Order and provide copie
counsel and to Plaintiff.

Dated this 18 day of January, 2016.

Ju—%iss{flluNStﬂrf I"u %arglléﬁlnsb LlJJgI]—I

SENIOR UNITED STATES DISTRICT JUDGE
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