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FILED IN THE
U.S. DISTRICT COURT
1 EASTERN DISTRICT OF WASHINGTON

) Nov 07, 2016
3
4
5
6 UNITED STATES DISTRICT COURT
7 EASTERN DISTRICT OF WASHINGTON
8
JASON LEE SUTTON,
9 NO: 4:15-cv-05123-MKD
Plaintiff,
10 ORDER DENYING PLAINTIFF'S
V. MOTION FOR APPOINTMENT OF
11 COUNSEL AND GRANTING
BERNARD WARNER, DONALD DEFENDANTS’ MOTION FOR
12|| HOLBROOK, STEVEN FLEENOR, PROTECTIVE ORDER
and RACHEL SMITH,
13 ECF Nos. 49, 54
Defendants.
14
15 BEFORE THE COURT are the followingotions: (1) Plaintiff's Motion for

16|| Appointment of Counsel (ECF No. 54ndi(2) Defendants’ Motion for Protective
17| Order (ECF No. 49). These matters wembmitted for consideration without oral
18|| argument. The Court has reviewed thiefiorg, the record, and the files herein,

19|| and is fully informed.

20
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DISCUSSION
A. Plaintiff’'s Motion for Appointm ent of Counsel (ECF No. 54)

Plaintiff, who is proceedingro seandin forma pauperishas moved for
appointment of counsel pursuant tol2&.C. § 1915. ECF No. 54. Plaintiff
contends that he needs an attornegssist him in the discovery process and
drafting summary judgment pleadings. FEENo. 54 at 1-2. Section 1915(e)(1)
vests a district court with discretion to ¢pgest an attorney t@present any person
unable to afford counsel.” 28 U.S.C. 81b(e)(1). Appointment of counsel under
28 U.S.C. § 1951(e)(1) is reservied “exceptional circumstancesTerrell v.
Brewer, 935 F.2d 1015, 1017 (9th Cir. 1991). In evaluating whether “exception
circumstances” exist, the Court considé&ne likelihood of success on the merits
as well as the ability of the [pHiff] to articulate his claim$ro sein light of the
complexity of the legal issues involvedWeygandt v. Logk718 F.2d 952, 954
(9th Cir. 1983)see alsarerrell, 935 F.2d at 1017.

In his motion, Plaintiff has made effort to address the “exceptional
circumstances” requirement. Plaintiff cents, without explanation, “that this
case will become complex, if not allBacomplex.” ECF No54 at 3. Having
reviewed the file, the Court concludibsit exceptional circumstances are not
present. This is not a particularlymaplex case and Plaintiff has demonstrated

a strong ability to articulate his claimpso se Plaintiff has engaged in motion
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practice related to subpa@s and depositionsde, e.g ECF No. 33, 38, 44).
At this juncture, the Court finds thBtaintiff has demonstrated a reasonable
ability to articulate his claims.

While Plaintiff's claims have survived initial screening, it does not appear
(at least at this early stage of theqeedings) that they are exceptionally
meritorious. The Court is unpersuadbdt exceptional circumstances exist at
this time which would warrant éhappointment of counsel.

Plaintiff's Motion, ECF No. 54 isdeniedwith leave to re-file at a later
time.

Plaintiff further states “[b]Jecausgutton believes he has located an
attorney to assist him in the proseountof this case, Sutton needs an Order
from this Court, granting permission fitre below attorney to get involved in
this civil action.” ECF No. 54 at 2. PHiff contends that an attorney from the
Human Rights Defense Center, in LakenkipFlorida, may be interested in
assisting Plaintiff. If this attorney engaged by Plaintiff, either retained or
agrees to represent Plaintiff pro botte attorney needs to follow the local
court rules set forth for entering a netiof appearance. No court order is

necessary.
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B. Defendants’ Motion for Protective Order (ECF No. 49)

Defendants seek a protective ordelieving them of the obligation to
comply with Plaintiff's discovery requ¢ that Plaintiff or his designee be
allowed to video-record mailroom opemts at the prison at Walla Walla,
along with recording the process of ‘&ejing incoming/outgoing U.S. mail.”
ECF No. 49 at 2.

Defendants raise two objectionsR@intiff's request. First, the
mailroom is “outside the secured perimé{@utside prison walls), which they
allege would requiréunduly burdensome logistical planning” and consume an
inordinate amount of staff resourcesomer to have correctional officers
inspect the entire mail room and iméery and secure/remove any dangerous
items before Plaintiff could enter theear have two guards transport Plaintiff
with the requisite security measurased have two guards monitor Plaintiff
while in the mailroom. ECF No. 49 at(citing Gonzalez Dd., ECF No. 50 at
2-3).

Second, Defendants contend tbguested inspection exposes the
Washington State Penitentiary and otB©C prisons to significant security
risks, including: allowing Plaintiff to gher information regarding how mail is
inspected, the amount of time spent insipgceach piece of mail, the type of

testing (and the random nature of stes$ting) that the mailroom conducts on
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incoming/outgoing mail for contrabane.§.drugs, meth-soakiepaper, coded
messages, gang communicatiogt€.), and allowing Plaintiff to identify and
learn about the overall systems taedmine the system'’s strengths and
weaknesses. ECF No. 49 at 3 (cittagnzalez Decl., ECF No. 50 at 3-4).
Defendants are concerned this sensitiata could be spread among the other
inmates, which could lead to exphtion of the processes by inmates and
introduce contraband into the prisoldl.

Defendants further contend thaamitiff’'s request is excessive,
irrelevant, and not proportiohen the needs of this case. ECF No. 49 at 2.
Specifically, Plaintiff's claim involves taroutgoing letters that were rejected
by the mailroom in 2015, aralleged retaliation by prisastaff. ECF No. 49 at
2-4.

Federal Rule of Civil Prmedure 34 permits a party to “serve on any other
party a request within the scope of RA&b) ... to permit entry onto designated
land or other property possessed or cdletdoy the responding party, so that the
requesting party may inspect, measureyesy, photograph, test, or sample the

property or any designated object or operationt.” Fed. R. Civ. P. 34(a)(2).

However, the Court “may, for good caussue an order to protect a party
or person from annoyance, embarnasst, oppression, or undue burden or

expense,” including one or more of tlelowing: (1) prohibiting disclosure or
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discovery; (2) conditioning disclosuoe discovery on specified terms; (3)
preventing inquiry into certain matters; (@) limiting the scope of disclosure or
discovery to certain matterged. R. Civ. P. 26(c)(1see alsdrazo v. Timec Co.,
Inc., No. 15-CV-03414-MEJ, 2016 WL 1623928,*2 (N.D. Cal. Apr. 21, 2016).
Following the recent amendmentshe Federal Rules of Civil Procedure in
December 2015, Rule 26 now provideat a party may obtain discovery
“regarding any nonprivileged matter that itek@nt to any partg'claim or defense
and proportional to the needs of the casefgd. R. Civ. P. 26(lf1). Factors that
must be considered in weighing proportionality include “the importance of the
Issues at stake in the action, the amoubimtroversy, the parties’ relative access
to relevant information, the parties’s@urces, the importance of the discovery in
resolving the issues, and whether the bamleexpense of the proposed discovery
outweighs its likely benefit. " Razo v. Timec Co., IndNo. 15-CV-03414-MEJ,
2016 WL 1623938, at *2 (N.D. Cal. Apr. 21, 2016). Discovery need not be
admissible in evidence to be discoveralite; see also Salazar v. McDonald's
Corp., No. 14-CV-02096-RS (MEJ), 2016 WL 736213, at *2 (N.D. Cal. Feb. 25,

2016).

Moreover, Rule 26(c) confers “broddscretion on the trial court to decide

when a protective order is appropriatelavhat degree of protection is required.”

See Seattle Times Co. v. Rhineh4é7 U.S. 20, 36 (1984). To obtain a protective

ORDER DENYING PLAINTIFFS MOTION FOR APPOINTNENT OF COUNSEL AND
GRANTING DEFENDANTS’ MOTIONFOR A PROTECTIVE ORDER - 6

14




10

11

12

13

14

15

16

17

18

19

20

order, the party resisting discoverysareking limitations must, under Rule 26(c),
show good cause for its issuandéeyer v. Schwarzeneggéto. CIVS06-
2584LKKGGHP, 2009 WL 1020838 at *1 (E.D. CApr. 14, 2009). “For good
cause to exist, the party seeking protecbears the burden of showing specific
prejudice or harm will result if nprotective order is grantedPhillips v. Gen.
Motors Corp, 307 F.3d 1206, 1210-11 (9th Cir. 2002eyer, No. CIVS06-
2584LKKGGHP, 2009 WL 1020838 at *1. f&ad allegations of harm,
unsubstantiated by specific examplesuiculated reasoning, do not satisfy the
Rule 26(c) test.”ld. (citing Beckman Indus., Inc. v. Int’l Ins. C®66 F.2d 470,
476 (9th Cir. 1992)).

Where otherwise discoverable inforneaitiwould pose a threat to the safety
and security of the prison or infringeapa protected privacy interest, a need may
arise for the Court to balance interastsletermining whether disclosure should
occur. SeeFed. R. Civ. P. 26(cBishop v. LopeaNo. 115CV00273LJOSABPC,
2016 WL 1587080, at *1 (E.BCal. Apr. 20, 2016)econsideration deniedo.
115CV00273LIJOSABPC, 2016 2625917 (E.D. Cal. May 9, 2018&)e also
Garcia v. Clark No. 1:10-CV-00447-LJO-DLRC, 2012 WL 1232315, at *6 n.5
(E.D. Cal. Apr. 12, 2012noting inmate’s entitlement to inspect discoverable
information may be accommodated inysavhich mitigate institutional safety

concerns)Robinson v. Adam$lo. 1:08-cv-01380-AWI-BAM PC, 2012 WL
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912746, at *2-3 (E.D. Cal. Mar. 16, 201(®&suing protectig order regarding
documents containing information which ihgated the safety and security of the
prison);Orr v. HernandezNo. CV-08-0472-JLQ, 2012 WL 761355, at *1-2 (E.D.
Cal. Mar. 7, 2012) (addressing requestspimtective order and for redaction of
information asserted to risk jeopardizis@fety and security of inmates or the
institution if released).

Defendants show good cause for &ste of a protection order. The
identified security concerrere clearly articulated and support limitations on the
type of discovery that Plaintiff seeks., Plaintiff's ability to videotape and
observe the prison’s mail room procedures.

Here, the Court finds that Plaintifffroposed discovery, inspection of the
prison mail room, exceedbe proportional needs tie case, given the narrow
scope of Plaintiff's claim. Moreover, &htiff has alternatig means available to
him to obtain relevant information regamdithe handling of prison mail, including

requesting document production regagdthe mail room procedures,

interrogatories, and seeking deposition testimony of individuals who work in the

mailroom.
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Defendants’ motion for a protective ordBCF No. 49,is granted.
IT IS SO ORDERED. The Clerk of Court shall enter this Order, and
forward copies to the parties.
DATED November 7, 2016.
g/ Mary K. Dimke

Mary K. Dimke
United States Magistrate Judge
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