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mmissioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MITCHELL ANTHONY SLAUGH, No. 4:16-CV-050693JTR
Plaintiff, ORDER GRANTING
DEFENDANTS MOTION FOR
V. SUMMARY JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
No. 18, 20 AttorneyDavid L. Lybbertrepresentlitchell Anthony Slaugh
(Plaintiff); Special Assistant United States Attorrizgphne Banayepresents the
Commissioner of Social Security (Defendanthe parties have consented to
proceed before a magistrate juddeCF No.6. After reviewing the administrative
record and befs filed by the parties, theourt GRANTS Defendans Motion for
Summary Judgment a@ENIES Plaintiff's Motion for Summary Judgment.

JURISDICTION

Plaintiff filed anapplicationfor Disability Insurance BenefitdIB) on
November 14, 2012 alleging disabilginceOctober 14, 2012 and an application
for Supplemental Security Income (SSI) on December 20, 2012 alleging disabi
sinceDecember 3, 2010Tr. 106, 117, 20222 Plaintiff allegeddisability due to
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bipolar disorder, sleep apnea, insomnia, CHigpe | Malformation, and anxiety
Tr. 267. The applicatios weredenied initially and upon reconsideratiofir.
144151, 154165 Administrative Law Judge (ALJ) Jo Hoennindexlda hearing
on September 3, 201a@nd took testimony frorRlaintiff and vocational expert,
Daniel McKinney Tr. 3395. At the hearing, October 14, 2012 was identified as
the alleged date of onset for both clainis. 46. The ALJ issued@n unfavorable
decision on October 31, 2014r. 20-33. The Appeals Council denied review on
March 29, 2016 Tr. 1-7. The ALJ'sOctober 31, 201decision became the final
decision of the Commissioner, which is appealable to the district court pursuan
42 U.S.C. § 405(g)PIlaintiff filed this action for judicial review oklay 26, 2016.
ECF Na 1, 4.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parti@dey are only briefly summarized
here

Plaintiff was 28 years old as of October 14, 20T2 207. Plaintiff has
completed some collegdr. 268,396. He reported that he stopped working on
October 15, 2012 because of his conditiofis 267. His reported work history
includes work in datbaseentry, automotive maintenance, software development,
food manufacturing, car dealership, manufacturing, telemarketing, shipping,
insulation, and furnitureTr. 255, 295

STANDARD OF REVIEW

The ALJ is responsible for determining credibilitgsolving conflicts in
medical testimony, and resolving ambiguitidshdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews théLJ's determinations of law de novo,
deferringto a reasonabliaterpretation of thestatutes McNatt v. Afel, 201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
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Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is dedd as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequate to support a conclusikichardson v. Peraleg02
U.S. 389, 401 (1971) If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097If substantial evidencgupportghe administrative
findings, or if conflcting evidence suppaa finding of either disability or nen
disability, the ALJs determination is conclusivé&prague v. Bower812 F.2d
1226, 12291230 (9th Cir. 1987)Nevertheless, a decision supported by
substantial evidence will still be set asifithe proper legal standards were not
applied in weighing the evidence and making the decidBvawner v. Secretary
of Health and Human Service®39 F.2d 432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has establishétva-step sequential evaluation process
for determining whether a person is disabl@e® C.F.R. § 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14042 (1987) In steps one
through four, the burden of proof rests uplaclaimant to establish a prima facie
case of entitlement to disability benefifBacketf 180 F.3d at 1098099 This
burden is met oncie claimantestabliskesthatphysical or mental impairmest
preventhim from engaging irhis previous occupations20 C.F.R. 88
4041520(a)(4), 416.920(a)(4)f theclaimant cannot dhis past relevant work,
the ALJ proceeds to step five, and the burden shifts to the Commissioner to sh
that (1) the claimant can make an adjustment to other w&ndk(2) specific jobs
exist in the naonal economy whiclthe claimant can performBatson v. Comm’r
of Soc.Sec. Admin.359 F.3d 1190, 1198194 (9th Cir.2004) If theclaimant
cannot make an adjustment to other work in the national economy, a finding of
“disabled is made 20 C.F.R. 88104.1520(a)(4)X), 416.920(a)(4)).
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ADMINISTRATIVE DECISION

OnOctober 31, 2014he ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Security.Act

At step one, the ALfbund Plaintiff had not engaged in substantahful
activity sinceOctober 14, 2012Tr. 22.

At step twothe ALJdeterminedPlaintiff had thefollowing severe
impairments: mild Chiari | Malformation; migraindeadaches; substance
addictiondisorder; and bipolar disordefr. 22.

At step three, the ALJ found Plaintdfd not have an impairment or
combination of impairments that met medicallyequaédthe severity obne of
the listed impairmentsTr. 22.

At step four, he ALJ assessddlaintiff’s residual function capacitp perform
a full range of work at all exertional levels with the following nonexertion

limitations:

The claimant is limited to frequent climbing of ramps and stairs, and
occasional climbing of ladders, ropes, and scaffollise claimant is

also limited to frequent balancing The claimant should avoid
concentrated exposure to hazards, such as unprotected heights and
exposed moving mechanical partBhe claimant has no limitation in

his ability to understand or remembeihe claimant has sufficient
concentration, persistence, and pace to complete simple, routine tasks
for a normal workday and workweek with normal breakise claimant

would not, however, be able to maintain sufficient concentration,
persistence, and pace to complete more complesg.task

Tr. 24-25. The ALJidentified Plaintiff's past relevant work as sandwich maker,
shipping and receiving clerk, home attendant, computer programmer, material
handler, furniture mover/driver, telemarketer, and food sales. clerlB1L The
ALJ found Plaintiff would be able to perform his past relevant work as a sandw
maker Tr. 31.

In the alternative to an unfavorable determination at step ttoeitALJ found
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atstep five thatconsidering Plaintiff's age, education, work experience and
resdual functional capacityand based on the testimony of the vocational expert
there were other jobs that exist in significant numbers in the national economy
Plaintiff could perform, including the jobs small products assembler,
janitor/industrial cleaer, and hand packagefrr. 31-32. Therefore, lhie ALJ
concluded Plaintiff was not under a disability within the meaning of the Social
Security Act at any time frof@ctober 14, 2012 throughe date of the ALJ’s
decision,October 31, 2014Tr. 32
ISSUES

The question presented is whether substantial evidence supports the AL,
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends (1)he ALJfailed to properly credit Plaintiff's
symptom statemes) (2) substantial evidence supports a finding of disability, anc
(3) the ALJ erredn her stegs four andfive determination.!

DISCUSSION

A. Plaintiffs Symptom Statements

Plaintiff contestgshe ALJs determinatiorthat his symptoms statements
wereless than fully credibleECF No.18at15-17.

It is generallythe province of the ALJ to make credibility determinations
Andrews 53 F.3dat 1039 butthe ALJs findings must be supped by specific

!Plaintiff identified issues with the ALJ’s step five analysis and the ALJ’s
treatment of Plaintiff’'s bipolar disorder in his “ISSUES” section of the briefing.
ECF No. 18 at 2. However, in the text of the briefing, Plaintiff argued that the
hypothetical presented to the vocational expert was inconipgesise it was
missing limitationghatallegedy result from Plaintiff's bipolar disordend. at 18
19. Therefore, the Court presetiie issue of the hypothetical to the vocational
expertand itseffecton steps four and five assingleissue for clarity.
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cogent reason&ashad v. Sullivare03 F.2d 12291231 (9th Cir. 1990) Absent
affirmative evidence of malingering, the AkJXeasons for rejecting the claimant
testimony must béspecific, clear and convincirig.Smolen vChater, 80 F.3d
1273, 1281 (9th Cir. 1996)ester v. Chater81 F.3d 821, 83®th Cir. 1995)
“General findings are insufficient: rather the ALJ must identify what testimony
not credible and what evidence undermines the claisyanmplaints. Lester 81
F.3d at 834

The ALJ found Plaintiffless tharfully credible concermg the intensity,
persistence, and limiting effects of his symptomes 26. The ALJ reasoned that
Plaintiff was less thafully credible because (hjs “candid statements to treating
providers are not consistent with allegations of disabling functioq@irments’

(2) his “reported activities of daily living are also inconsistent with allegations of

disabling functional impairments(3) his reported limitations were inconsistent
with the medical recordTr. 26-27.

Plaintiff failed to challenge any of the ALJ’s reasons for finding him less
than fully credible Instead, Plaintiff simply asserted “None of the reasons offere
by the ALJ are clear and convincing of evidence that Mr. Slaugh is nobler&di
ECF No. 18 at 17Considering Plaintiff's failure to challenge the ALJ’s reasons
with specificity, the Court cannot consider his vague assertt®es Carmickle v.
Comm’r, Soc. Sec. Admjrh33 F.3d 1155, 1161 n.2 (9th Cir. 2008he Ninth
Circuit explained the necessity for providing specifigusment:

The art of advocacy is not one of myste@Qur adversarial system
relies on the advocates to inform the discussion and raise the issues
to the court Particularly on appeal, we have held firm against
considering arguments that are not brief8ait the term “brief” in

the appellate context does not mean opaqgue nor is it an exercise in
issue spotting However much we may importune lawyers to be
brief and to get to the point, we have never suggested that they skip
the substance of their argumémtorder to do solt is no accident

that the Federal Rules of Appellate Procedure require the opening

ORDER GRANTINGDEFENDANTS MOTION . . .- 6

S

d




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

brief to contain the “appellant’s contentions and the reasons for
them, with citations to the authorities and parts of the record on
which the appellarrelies.” Fed. R. App. P. 28(a)(9)(A)Ve require
contentions to be accompanied by reasons.

Independent Towers of Wash. v. Wa8B0 F.3d 925, 929 (9th Cir. 2003).
Moreover, the Ninth Circuit has repeatedly admonished th&dhbet will not
“manufacture arguments for an appellant” and therefore will not consider claim
that were not actually argued in appellant’s opening .b&gEenwood v. Fed.
Aviation Admin, 28 F.3d 971, 977 (9th Cir. 1994 ecause Plaintiff failed to
provide adequateriefing, the court declines to consider this issue.

B.  Substantial Evidence

Plaintiff argueghatsubstantial evidence supports a determination that
Plaintiff is disabled ECF No. 18 at 1-418. Plaintiff specifically argues that
evidence submitted to the Appeals Council must be considered by the Court at
that the statements of John Wurst, M.D., Nathan Henry, P@nBPatricia Kraft,
Ph.D.support a finding of disabilityld.

If substantial evidenceupportghe administrative findings, or if conflicting
evidence suppast finding of either disability or nedisability, the ALJs
determination is conclusiveSprague 812 F.2dat 12291230. The Court must
consider evidence #h was submitted to the Appeals Council in determining
whether the ALJ’s determination is supported by substantial evid&regves v.
Comm’r of Soc. Sec. Admis82 F.3d 1157, 1163 (9th Cir. 2012)

While there were three medical exhibits added to the record at the Apped
Council Tr. 664672,Plaintiff failed to provide any argument on how this
evidence resulted in the ALJ’s decision not being supported by substantial

2Under the current version of the Federal Rules of Appellate Procedure, the

appropriate citation would be EED. R. AppP. P. 28(a)(8)(A).
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evidence As such, the Court declines to consider thesees See Carntkle,
533 F.3dat1161 n.2
C. StepFour and Five

Plaintiff argues that the ALJ errored at stégur and five by providing a
hypotheticalwith an incomplete residual functional capacity to the vocational

expert ECF No0.18 at 1819. He asserts that his inability to deal with supervisors

co-workers, or the public would have eliminated all past relevant work at step fq
and that missing work would render him unemployable at step liive

A claimantsresidual functional capacityg “the most [a claimant] can still
do despite [Is] limitations” 20 C.F.R. § 416.945(a3pe als®0 C.F.R. Part 404,
Subpart P, Apendix 2, 8 200.00(c) (defining residual functional capaastyhe
“maximum degree to which the individual retains the capacity for sustained
performance of the physiecaiental requirements of jolik. In formulating a
residual functional capacity determination, the ALJ weighs ca¢dnd other
source opiniosand also considers the claimantredibility and ability to perform
daily activities Seee.g, Bray v. Comnr, Soc. Sec. Admins54 F.3d 1219, 1226
(9th Cir. 2009) An ALJ is only required to present thiecationalexpertwith
those limitations the ALJ finds to be credible and supported by the evidence
Osenbrock v. ApfeR40 F.3d 1157, 11666 (9th Cir. 2001)

Here, Plaintiff failed to properly challenge the ALJ’s credibility
determination and treatmentmkdicalsource opinionsSee supraBecause the
Courtdoesnot consider issuawt properly raisedhere is no basis to revisit the
residual functional capacity. The Court finds that the éiteld substantial
evidence in support of the residual functional capacity determination, and that
Plaintiff has not shown that the determination was in error.

CONCLUSION

Having reviewed the record and the Ad_findings, the @urtfindsthe

ALJ’s decision is supported by substantial evidencdraedofharmfullegal error
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Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmefCF No. 20, is
GRANTED.

2. Plaintiff's Motion for Summary JudgmerECF No. 18, is DENIED.

The District Court Executive is directed to file this Order and provide a cg
to counsel for Plaintiff and Defendantudgment shall be entered foDefendant
and the file shall bELOSED.

DATED August 28, 2017 %

0 JOHN T. RDGERS
e UNITED STATES MAGISTRATE JUDGE
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