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. Commissioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

SERGIO HERNANDEZ No. 4:16-CV-05@87-JTR
Plaintiff, ORDER GRANTING
DEFENDANTS MOTION FOR
V. SUMMARY JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
No. 14, 16 AttorneyDavid L. Lybbert representSergio Hernande@Plaintiff);
Special Assistant United States Attorney Joseph J. Langkapresents the
Commissioner of Social Security (Defendanthe parties have consented to
proceed before a magistrate juddeCF No.6. After reviewing the administrative
record and briefs filed by the parties, eurt GRANTS Defendans Motion for
Summary Judgment a@ENIES Plaintiff's Motion for Summary Judgment.

JURISDICTION

Plaintiff filed applicatiors for Supplemental Security Income (S&hd
Disability Insurarce BenefitdDIB) on August 30, 2012Tr. 357,alleging
disability since September 1, 2009, Tr. Z8®, due toa back injury, a left
shoulder injury, a left leg injury, depression, stress, high blood pressure,
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headaches, allergies, high cholesterol, stomach pain, vision problems, and heg
problems in the right eafr. 362 The applicatios weredenied initially and upon
reconsiderationTr. 214221, 224228 * Administrative Law Judge (ALJ)o
Hoenninger helé hearing orSeptember 4, 201a@ndheard testimony from
Plaintiff and vocational epert, Daniel McKinney Tr. 45-88. The ALJ issue@n
unfavorable decision dNovember 26, 2014Tr. 24-39. The Appeals Council
denied review o\pril 28, 2016 Tr. 1-8. The ALJ'sNovember 26, 201decision
became the final decision of the Commissioner, which is appealable to the dist
court pursuant to 42 U.S.C. 8 405(¢plaintiff filed this action for judicial review
onJune 17, 2016ECF No.1, 4.
STATEMENT OF FACTS

The facts of the caseeaset forth in the administrative hearing transcript, th
ALJ’s decision, and the briefs of the parti@dey are only briefly summarized
here

Plaintiff was46 years oldatthe alleged date of onsetr. 286 The last
gradehecompleted was the tenth in 1980r. 363 His reportedwork history
includes assembler, machine operator, packer/stacker, and thinning/pddking

The ALJ’s decision stated that the August 30, 2012 applications were
denied on October 17, 201TIr. 24 There was a denial on October 17, 2011;
however jt was a denial for prior applications for SSI and SSDI filed on July 28,
2011 Tr. 206213, 317 It does not appear the Plaintiff's counsel requested that
the prior applications be reopenetr. 45-88. However, the ALJ considered
evidence and madefiading pertaining to the period of time prior to the October
17, 2011 denial, Tr. 289, essentiallyeopeninghe prior application See Lester
v. Chater 81 F.3d 821, 82i.3 (9th Cir. 1995) (“where the Commissioner
considers ‘on the merits’ the issudsclaimant’s disability during the already
adjudicated period,” then “a defacto reopening” will be deemed to have occurre
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He stated that he last worked on September 1, 2009 and stopped working beci
of his conditions Tr. 362.
STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews thé\LJ’'s determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderahned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequatesupport a conclusionRichardson v. Peralgg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tacketf 180 F.3d at 1097If substantiakvidencesupportghe administrative
findings, or if conflicting evidence suppsd finding of either disability or nen
disability, the ALJs determination is conclusivé&prague v. Bower812 F.2d
1226, 12291230 (9th Cir. 1987)Nevertheless, a deas supported by
substantial evidence will still be set aside if the proper legal standards were no
applied in weighing the evidence and making the decidBvawner v. Secretary
of Health and Human Servige&39 F.2d 432, 433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a person is disabl@d C.F.R. § 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14042 (1987) In steps one
through four, the burden of proof rests uplaclaimant to establish a prima facie
case of entitlement to disability benefifBackett 180 F.3d at 1098099 This
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burden is met oncahe claimantestabliskesthatphysical or mental impairemts

preventhim from engaging irhis previous occupations20 C.F.R. 88

404.1520(a)(4), 416.920(a)(4If theclaimant cannot dbis past relevant work,

the ALJ proceeds to step five, and the burden shifts to the Commissioner to sh

that (1) the claimant can make an adjustment to other wndk(2) specific jobs

exist in the national economy whitte claimantan perform Batson v. Comm’r

of Soc.Sec. Admin.359 F.3d 1190, 1198194 (9th Cir.2004) If theclaimant

cannot make an adjustment to other work in the national economy, a finding of|

“disabled is made 20 C.F.R. 88 404.1520(a)(%)(416.920(a)(4)).
ADMINISTRATIVE DECISION

OnNovember 26, 2014he ALJissued a decision finding Plaintiff was not
disabled as defined in the Socgdcurity Act

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity since September 1, 2009, the alleged date of.oMse26.

At step two, the ALJ determined Plaintiff had the following severe
impairments:degenerative disc disease, status post left shoatttenscopy,
shoulder bursitis, hearing loss, depression, and anxlety7.

At step three, the ALJ found Plaintdfd not have an impairment or
conbination of impairments that met medicallyequaédthe severity obne of
the listed impairmentsTr. 27.

At step four, he ALJ assessdelaintiff's residual function capaciignd
found he coulgerform a range of medium work with the following limitations:

He can lift, carry, push and pull 50 poundsassonally and 25 pounds
frequently with the right upper extremity; he can lift, carry, push and
pull 20 pounds occasionally and 10 pounds frequently with the non
dominant left upper extremity; he can stand and walk 6 hours in an 8
hour workday; he can sit 6 hours in an 8 hour workday; he can
occasionally push and pull with the left upper extremity; he can
frequently climb ramps and stairs; he can occasionally climb ladders,
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ropes and scaffolds; he can frequently stoop, kneel, crouch and crawl,
he can occasnally reach overhead with the rdominant left upper
extremity; he can frequently reach in all other directions with the left
upper extremity; he can frequently handle and finger with the left upper
extremity; he should not work in a job that require® fhearing and
should be in a moderately quiet work environment; he should avoid
concentrated exposure to extreme cold, noise, vibration and hazards
such as unprotected heights and exposed moving mechanical parts; he
can understand and remember simple instructions and routine complex
instructions, and has sufficient concentration, persistence and pace to
complete simplaputine tasks and routine complex tasks; he should not
work with the generadublic and should not be required to work closely
with co-workers; and he should be in a workplace with few changes to
the work setting.

Tr. 29. The ALJidentified Plaintiff's past relevant work as agricultural produce
packer, frame assembler, machine stacker, and industrial truck op&natdd
The ALJ foundhat Plaintiff wasable to perfornthis past relevant workld.
Therefore, theALJ concluded Plaintiff was not under a disability within the
meaning of the Social Security Act at any time fritve alleged date of onset,
September 1, 2009, through the date of the ALJ’s deciSiovember 26, 2014
Tr. 38-39.
ISSUES

The question presented is whether substantial evidence supports the AL,
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred by (1) failingdocordweight tothe
opinions of examining medical providers; {aijling to properly consider
Plaintiff's testimony about the severity of his sympto(B83failing to make a
proper step two determinati@md (4) failing to meet hestep fiveburden?

2Plaintiff identified issues three and four under one hepdbut the Court
has separated out the arguments for clarity. ECA#Aat 1315.
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DISCUSSION
A. Plaintiff's Testimony

Plaintiff contestghe ALJs evaluation of higestimonystatingthat “the ALJ
made vaguassertions that his testimony [was¢onsistent with the record ECF
No.14at12-13.

It is generallythe province of the ALJ to make determinatioegarding the
credibility of Plaintiff's symptom statementé&ndrews 53 F.3d at 1039, but the
ALJ’s findings must be supported by specific cogent reastanshad v. Sullivan
903 F.2d 1229, 1231 (9th Cir. 199 bsent affirmative evidence of malingering,
the ALJs reasons for rejecting theachants testimony must bé&specific, clear
and convincing. Smolen vChater, 80 F.3d 1273, 1281 (9th Cir. 1996§ster 81
F.3dat 834 “General findings are insufficient: rather the ALJ must identify whg
testimony is not credible and what evidence undermines the clagmant
complaints’ Lester 81 F.3d at 834

The ALJ found Plaintiffhad medically determinable impairments that
resulted in some limitatiorig work activity, Tr. 30, however, the ALJ found
Plaintiff less tharfully credible concernindpis allegations of disability[r. 32.

The ALJ found Plaintifs statementgessthan fully credible because (1) his
allegations were inconsistent with the objective medical evidence and (2) his
allegations were inconsistent whis reported activitiesTr. 32 In his briefing,
Plaintiff failed to provide a single argument to counter the ALJ’s reasons besidg¢

generic “the ALJ failed to provide the required clear and convincing reasons fof

rejecting the Plaintiff's subjective complaints.” ECF No. 14 ai 32

Considering Plaintiff's failure tohallengethe ALJ’s reasons with
specificity, the Court cannot consider his vague assertioas Carmickle.
Comm’r, Soc. Sec. Admjrh33 F.3dL155,1161 n.2(9th Cir. 2008) The Ninth
Circuit explained the necessity for providing specific argument:
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The art of advocacy is not one of mysteQur adversarial system
relies on the advocates to inform the discussion and raise the issues
to the court Particularly on appeal, whave held firm against
considering arguments that are not brief8dit the term “brief” in

the appellate context does not mean opaqgue nor is it an exercise in
iIssue spotting However much we may importune lawyers to be
brief and to get to the point, we have never suggested that they skip
the substance of their argument in order to dols no accident

that the Federal Rules of Appellate Procedure require the opening
brief to contain the “appellant’s contentions and the reasons for
them, with citations to the authorities and parts of the record on
which the appellant relies.” Fed. R. App. P. 28(a)(9) g require
contentios to be accompanied by reasons.

Independent Towers of Wash. v. Wa8B0 F.3d 925, 929 (9th Cir. 2003).
Moreover, the Ninth Circuit has repeatedly admonished that the court will not
“manufacture arguments for an appellant” and therefore will not consider claim
that were not actually argued in appellant’s opening .bfigEenwood v. Fed.
Aviation Admin, 28 F.3d 971, 977 (9th Cir. 1994Because Plaintiff failed to
provide adequate briefing, the court declines to consider this issue.
B. Medical Opinions

Plaintiff argues the ALJ failed to properly consider and weigh the medica
opiniors expressed by his examining doctors and physical theraf€is No. 14
at 1612. However, the only opinions Plaint$pecificallychallenge werethose
of thephysical therapists, ECF No. 14 at12, and Thomas Genthe, Ph.[d., at
14. As discussed above, the Couitlwnly consider those opinions Plaintiff
specifically discussed in his briefing.

1.  Physical Therapists

The ALJ considered the opinionstbfeephysical therapists, Clayton Smith,

3Under the current version of the Federal Rules of Appellate Procedure, the

appropriate citation would be EED. R. AppP. P. 28(a)(8)(A).
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Trever Anderson, and John Butts, and gave all three opinions “limegyght” Tr.
33-35. Plaintiff assertshe ALJfound thatshe had “no obligation to consider the
several tests of Physical Therapists because there was no support of the same
limitations from treating doctors.” ECF No. 14 at 11.

In actuality, the ALJ gave limited weight to these opinions because (1)
physical therapists cannot give medical opinions and (2) all three opinions limit
Plaintiff’s lifting capability on the right side and Plaintiff had not been diagnosed
with any right upper extremity impanents Id. Additionally, the ALJ found that
Mr. Smith and Mr. Butts reported that Plaintiff gave less than full effort with son
of the exercises, suggesting claimant could be more physically capable then h¢
demonstratedTr. 33, 35.

Here, theALJ erredin her conclusion that physical therapists are not
medical doctors and, therefore, cannot give medical opinions smtlatsecurity
regulations Tr. 33-35. While the ALJ is accurate that physical therapists are no
acceptable medical sources undariaosecurity regulations, 20 C.F.R. 88
404.1502(a)416.902(a), theeregulations specifically statbat the ALJ is to
consider opinions from neacceptable medical sourc@9 C.F.R. 8804.1527(f),
416.927(f) As such, the AL&rred in hettreatmenbf the opinions of the physical
therapists throughout the recordowever, the error is harmless considering the
ALJ provided other legally sufficient reasons to reject the opirasrdiscussed
below.

The ALJ can reject the opinion$ nonacceptable medal sourcedy
providing a reason germane to each witness for doingkanim v. Colvin763
F.3d 1154, 1161 (9th Cir. 2014)

Mr. Smithprovidedbilateral lifting and carrying restrictions ranging from
twenty to forty pounds depending on the frequency and the location of the weig
in reference to Plaintiff’'s bodyTr. 62Q Mr. Anderson also found bilateral lifting
and carrying restrictionsTr. 582 His ranged from ten to forty pounds depending
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on the frequency and the location of weight in reference to Plaintiff's. bdoldy
Mr. Butts provided bilateral lifting restrictions ranging from 15 to thirie
poundsin depending on the frequenagd the location of weight in reference to
Plaintiff's body. Tr. 586 The ALJ gave limited weight to all three opinions
because they all provided bilateral lifting restrictions and the record only
established an impairment with his left upper extremiy 33-35. To refute the
ALJ’s conclusions, Plaintifprovides citationso opinions fromtreating sources
ECF No. 14 at 11However, all theseitationsaddress primarilyhe left upper
extremity, not the rightld. citing Tr. 530, 539, 546, 778A review of the record
shows that Plaintif§ restrictions primarily concern the left upper extremity.
444, 452453, 534, 536, 539, 54344, 546, 551, 867, and 96%herefore, the
ALJ’s determination is supported by substantial evidence and is |egé#ilgient
to support the limited weight provided to the opinions.

The ALJ also stated thdte gave limited weight to the opinions of Mr.
Smith and Mr. Butts because there was evidence that Plaintiff did not give full
effort in the examinationsTr. 33,35. Mr. Smith stated that “[t]he client gave
varying effort with lift,” “[h]e self limited the activity with complaints of increaseq
left arm pain Effort appeared to be inconsisteri{ilain behaviors were
consistent with reports of increageain alttough some lifting behaviors were
questionable, such as striking thex on the higher work statidrand “[t]he client
appeared to have a functional weakness of the left leg but this behavior was
inconsistent.”Tr. 612613 Mr. Butts statedhat“[o]verall test findings, in
combination with clinical observations, suggest the presence of near full levels

physical effort on [Plaintiff's] Behalf,” “[Plaintiff] can do more physically at times
than was demonstrated during this testing today,” “[o]verdilfitedings, in
combination with clinical observations, suggest the presence of minor
inconsistency to the reliability and accurate of [Plaintiff's] reports of pain and

disability,” and “[Plaintiff] can do more at times than he currently states or
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perceives Tr. 563, 565 Plaintiff provides no argument to counter the ALJ’s
determination Considering this, the Court will not disturb the ALJ’s
determination as to the opinions of the physical therapists.

2. Thomas Genthe, Ph.D.

On December 12, 2012, Dr. Gka conducted a Psychological Evaluation
Report, concluding that Plaintiff had a fair alyilibh several mental residual
functional capacity activities, including the abilities to sustain an ordinary routin
without supervision, to work with or near othanshout being distracted by them,
to carry out detailed instructions in a reasonable amount of timespionick
appropriately to changes in the work setting, to interact appropriately with the
public, toget along with cawvorkers,and torespond appropriately to criticism
from supervisorsTr. 978 However, Dr. Genthe stated Plaintiff “can be expectes
to benefit from ongoing treatment services, such as mental health counseling g
well as psychotropic medication managemesich services, however, shouiot
prevent [him] from pursuing everyday work related tasks or activities
commensurate with his level of education and trainind.”

When an examining physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only folear and convincing” reasons,
and when an examining physician’s opinion is contradicted by another physicis
the ALJ is only required to provide “specific and legitimate reasohsster 81
F.3d at 830831 The specific and legitimate standard canrzt by the ALJ
setting out a detailed and thorough summary of the facts and conflicting clinica
evidence, statingdrinterpretation thereof, and making findingdagallanes v.
Bowen 881 F.2d 747, 751 (9th Cir. 1989)he ALJ is required to do moreah
offer herconclusionsshe “must set forth [herinterpretations and explain why
they, rather than the doctors’, are corredrbrey v. Bower849 F2d 418, 421
422 (9th Cir. 1988).

The ALJ gave the opinion of Dr. Genthe “some weight”, stating thdis"[
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assessment of the claimant’s cognitive, social and adaptive limitations is gener
consistent with the objective medical evidence.” Tr. Blaintiff challenges the
ALJ’s assignment of eight arguing that the ALJ failed to place restrictions @ h
interactionwith co-workers,andfailed to account for his inability to maintain
concentration and pace, his inability to learn new taakshis inability to interact
with and accept criticism from supervisofiSCF No. 14 at 14However, the

ALJ’s residual functional capacity determination liedhim to simple, routine
tasks and routine complex tasks, preetidim from working with the general
public and working closely with ewvorkers, and limigdhim to few changes in the
work setting Tr. 29, Thereforethe ALJ failed to addresmly one of the above
abilitiesin the residual foctional capacity determinatioacceptng criticism from
supervisors.

Plaintiff's challenge tdhe ALJ’s failure to addredss ability to accept
criticism from supervisors in the residual functional capacity determination doe
notprevail First,Dr. Genthe does not preclude Plaintiff from direct contact with
supervisos. He states that Plaintiff haadfair ability to respod appropriately to
criticism from supervisorsTr. 978 An undefinedair ability is not equal to a
preclusion Additionally, Plaintiff failed to argue with specificity how tiA¢.J’'s
reasongor giving only someveight toDr. Genthe’s opinion were letha
insufficient See Carmickle533 F.3d at 1161 n.2As such, the Court will not
disturb the ALJ’s determination regarding Dr. Genthe’s opinion.

C. Step Two

Plaintiff assets that theALJ erred by stating hiscarpaltunnel syndrome and
left ulnar neuropathwereseverampairmentdan the heading of ér step two
determination, but finding the impairments re@vere in the text of the
determination ECF No. 14 at 9, 134. Additionally, Plaintiff argues the ALJ
erredby not discussing Plaintiff's pain disorder at step.tih

Steptwo of the sequentiavaluation process requires the ALJ to determing
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whether or not the claimant “has a medically severe impairment or combination
impairments.” Smolen 80 F.3dat 1290 (citation omitted)“An impairment or
combination of impairments can be found ‘not severe’ only if the evidence
establishes a slight abnormality that has ‘no more than a minimal effect on an
individual[']s ability to work.™ Id. at 1290 See20 C.ER. 416.922(a) The step

two analysis is “@le minimisscreening devicto dispose of groundless clairhs.
Smolen80 F.3d at 1290

1.  Carpal Tunnel and Ulnar Neuropathy

In the ALJs decision, the headingf herstep two determination stated, “The
claimart has the following sevetimpairments. . . moderate left carpal tunnel
syndromeand cubital tunnel syndrome, ulnar neuropathy. . .” Tr.¥en in the
body of the step twdeterminationthe ALJ stated “I find that left carpal tunnel
syndrome and left ulnar neuropathy are-semere medically determinable
impairments.”d.

While an inconsistency between the header of the section and the text of
section may cause some confusithhe ALJ determiredthat the left carpal tunnel
syndrome and the left ulnar neuropathy were not seviere7. Plaintiff appears
to argue that the nesevere determination isrer becauséhe ALJdid not incluce
the effects of the impairments in the residuactional capacity ECF No. 14 at
13. However, the ALJ considered Plaintiff's carpal tunnel at step two and foung
based on substantial evidence, that the impairments “would not have more tha
minimal effect on his ability to perform basic work activity.” Tr. 2Fithout any
specific argument from Plaintiff addressing the impairmeh&smedical evidence
in support of severityand resulting limitations omitted from the residual
functional capacity determination, the Court will not disturb the’&\L.J
determination.

2. Pain Disorder

In her steptwo determination, the ALJ did not discuss Plaintiff&an
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disorder Tr. 27. However, the ALJ did discuss the pain disorder diagnosis in the
residual functional capacity determination, specifically in the weighing of Dr.
Bachman’s opinion, Dr. Whitmont’s opinion, Dr. Schneider’s opinion, and Dr.
Genthe’s opinion Tr. 31, 3337.

The ALJ’s failure to consider Plaintiff's pain disorder at step two was in
error. SeeSmolen80F.3d at 129@iting S.S.R.85-28 (the ALJ is to consider “[a]n
Impairment or combination of impairments,” at step)twidowever,because she
considered the paiisorder in forming the residual functional capaditg error
was harmless See Burch v. Barnhgrd00 F.3d 676, 682 (9th Cir. 200@ny error
by ALJ at step two was harmless becausestée was resolved in the claimant’s
favor).

D. Step Five

Plaintiff argues the ALJ failed to meet her step five burden by failing to
identify specific jobs consistent with his functional limitatio®CF No.14 at13-
14.

If the ALJ finds aclaimant cannot dhbis past relevant worksheproceeds to
step five, and the burden shifts to the Commissioner to show that (1) the claimant
can nake an adjustment to other wodnd (2) specific jobs exist in the national
economy whictthe claimant can performBatson 359 F.3cat11931194.

Here, the ALJound that Plaintiff could perform his past relevant wofk.

38. As such, no step five determination was necessary and there was no error
CONCLUSION

Having reviewed the record and the Ad_findings, the @urtfindsthe
ALJ’s decision is supported by substdrgsadence andree ofharmfullegal error
Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmefCF No. 16, is
GRANTED.

2. Plaintiff’'s Motion for Summary JudgmerECF No. 14, is DENIED.
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The District Court Executive is directed to file this Order and provide a cq
to counsel for Plaintiff and Defendantudgment shall be entered foDefendant
and the file shall bELOSED.

DATED August 25, 2017 W,

04 JOHN T. RDGERS
UNITED STATES MAGISTRATE JUDGE
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