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surance Company v. Harry Johnson Plumbing & Excavating Co Inc

UNITED STATES DISTRICT COURT
EASTERN DISTRICT ORNASHINGTON

CINCINNATI INSURANCE
COMPANY, Case N04:16-CV-5090LRS

PlaintifffCounterclaim Defendant, ORDER GRANTINGCIC'S MOTION
FOR PARTIALSUMMARY
V. JUDGMENT

HARRY JOHNSON PLUMBING &
EXCAVATING CO., INC,,

DefendanfCounterclaimant

BEFORE THE COURTare: Cincinnati Insurance Company's (“CIC")
Motion for Partial Summary Judgment (ECF N61) seekng dismissal ofcertain
Counterclaims of Harry Johnson Plumbing & Excavating Co., Inc.’s (*HJPE
HJPE's Motion to Strike (ECF No. 79) and Motion to Strike the Motion to Stri
(ECF No. 88).0Oral argument was heard on September 26, 20CIC was
represented blyloyd Bernstein an@ryana L BlessingeHJPEwas represented by
Brian Sheldon

In this insurance coverage dispute, HIJPE asserts that CIC is liable for b

of contract, bad faith, violations of Washington’s Consumer Protection Act (“CP/
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and Washington’s Insurance Fair Conduct Act (“IFC/A8 ECF No. 4.HJPE also
seeks injunctive reliefd. CIC moves for partial summary judgment on the bad fait
CPA, IFCA, and injunctive relietounterclaims ECF No. 61.The court has
considered the argument of counsel and reviewed the completed record anc
herein. For thereasons discussed below, CIC's Motion for Partial Summs
Judgment (ECF No. 61) GRANTED.

l. BACKGROUND

The following facts are undisputed, unless otherwise nofattitional

background is set forth in the court’s October 24, 20t8er Denying HIPE's
Motion for Summary Judgmerfiee ECF No. 26.

A. CIC Insurance Policy andList of Scheduled Equipment

HJPE isa business owned by Mark Johnsandthe named insured on CIC’s
policy for contractors’ equipment, Policy Number ENP0227281 with effective d3
of December 31, 2014 to December 31, 20T%e policy, which is in dispute,
contains provisions precluding coverage where the only proof of loss
“unexplained or mysterious disappearance” and voiding coverage “in any cas
fraud, intentional concealment misrepresentation of a material fact” concernin
the covered property, the interest in covered property, or a claim for cov&@ge.
No. 1, Ex. A.

I
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In August 2014,HJPEs office manager, Pam Hardimanfurnished an
equipment list tdtHJPE’sinsurance agnt listinga singleroad grader, a Caterpillar
model 12Gwith an estimatedalue of $59,000 valueln November 2014, HIPE

asked its agent to addsecond road gradi® the list of scheduled equipmeatl996

Caterpillar Model 14H/alued at $170,000CIC did not request or include a serial

number for the 14H or any of HIPE’s equipment before issuing the policy. ECF

71, Ex. 22 at 15858. A serial number was requested and furnished for a later ac
backhoe.
Since heavy equipment is not titlede titem’suniqueserial number is a means

of identificationand asset verificatian order to obtaimanufacturer’s specification
data and the year of manufacture.

B. HIPE's Reported Lossand Mistaken Notice of Loss

On September 4, 2018)r. Johnsorreportedto the Whitman County Sherriff

that a road grader had been stdiemn a jobsite in Whitman County, near a bridgg

1 In its Reply,CIC claims theDeclaration of Pam Hardimg&CF No. 72¥iled with

HJPE’s Responsghould be stricken, claiming it is “replete with hearsay.” ECF Np.

75 at 10.CIC cites no specific passages or individual analy$ieMotion to Strike
Is denied. The Declaration is not entirely hearsay and provides background wi
Is largely immateal to the court’s determination of CIC’'s summary judgme

Motion.
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reconstruction project HJIPE had performed for the County known as “the He
Bridge project.” Mr. Johnson was interviewed by law enforcetratrthe site.

On or about September 8, 20C&rol Johnson, Vice President of HIPE &hd
Johnsors wife, eimailed HIPE'’s insurance agerdtating that HIPE’'s“1996
Caterpillar (Cat) Gradeiodel 12G” with a serial numbe#61M6164had been
stolen from the jobsiteECF No. 71 at 104The email stated‘this is a vital piece
of our equipment; it is critical to our operations to expedite this matter.” ECF
71 at 104 L ater that samenorning, Ms. Johnsoamailed theagent statinghat it
wasinstead the 14Hoad gader not thel2G ECF No. 71 at 104. The email did
not correct the serial numbed.

CIC was informed of the loss on September 9, 2015 and first contacted
Johnson on September 11, 2015. CIC commenced its handling of theSelaifa.F
No. 71, Ex. 3; ECF No. 77 atA

C. HJPE’s Mistaken Proof of Loss Form

CIC retained the services of an adjuster to assist in the valuation
documentation for the loss. Between September 10, 2015 and November 2015
attemptedo obtain documentation of ownershyb the 14Hand assist the heavy
equipment adjuster’s effort to establish the actual cash weéline 14H. ECF No.
9, Ex. 2. Contact was made witidir. Johnson, law enforcemeatydHJIPE’s former

insurer. Id. CIC mailed the Proof of Loss form along with a cover letter dats
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October 5, 201% HJPE ECF No. 76, Ex. J. The cover letsated théProof of

Lossform must be notarized and askddPEto “assist us preparation [sic] of the

claims settlement” by providing “detail [sic] description of the claimed item to ite

to include but not limited to Serial and model numbers, proof of ownership
replacement costECF No. 76, Ex. J at 158.further stated “You shouldttach all
of the estimates, inventories, receipts, bills or other materials you have relied
to prepare the Proof of Loss at the time you return it to Les.”

HJPE returnedhie Proof of Loss forndated October 16, 2018 statedthe 14H

Graderwas purchasedn 2004 from Vic Allmon Equipment for $197,500 and

and

lpon

indicated $170,00Qas the “amount for which the insured claims indemnity under the

policy.” ECF No. 71, Ex. 6The dateandthecost ofthe purchasetatedon the Proof
of Loss form werenistaken.At Mr. Johnson'’s February, 2016 examination under

oath he explained that he had handwritten the Proof of Loss form “going

off

memory”’ andthenMs. Hardiman filled out the form anew mistaking a 4 as a 9 and

stating a purchase price of $197,500 instead of $147,500. Mr. Johnson signe
Ms. Hardiman notarized the form without noticing the error. He further testified {
he realized that he had in fact bought th&H in 2002 (not 2004) when he

subsequently reviewets depreciation schedule

2 Counsel advised the court at the hearing that the parties’ efforts to obtain

information regarding the purchase from Vic Allmon Equipment were unfruitful.
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D. DocumentationFurnished by HIPE Prior to Denial of Coverage

HJPE furnished no supporting documentaatngwith the Proof of Loss Form
asCIC’s accompanyingoverletter had requesteddJPEcould not locate gerial
numberfor the 14H, avill of sale or maintenance recorddMr. Johnson informed

CIC that his mother performed the record keeping fdPEHAOnNtil 2008 and he

admitted that HIPE'’s business records were not well maintained during that {

CIC's claims file statesthat Mr. Johnsontold the adjuster thahe 14H was in
excellent condition with only 4,000 hours of operation, an amount far below
average usage of a grader of that age. ECF No. 71, Ex. 2 @h2@djuster offered
to meet with Mr. Johnson to review the consistency of the claim that injsneent
was in top condition, but he declined.

On November 4, 201%IC referred the clairto itsspecial investigation unand
SIU adjuster, Dan OtterasoOn November 19, 2015, CIC received HIPE's letter
representation bgttorneyBrian Sheldonln Decembef015,Mr. Johnson furnished
CIC with an Authorization for Investigation of Claim.

On January 12, 2016, counsel for HIPE sent a letter to CIC with an Insur
Fair Conduct Act (IFCA) notice, indicating its intent to sue Clitluded with the
letter wasa partialdepreciation scheduénd partiaDaily Inspection Reports for the
Hatley Bridge projectECF NO. 71, Ex. 8. CIC responded with a request fof

additional information to whickiJPEresponded on January 20, 20t6usng CIC
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of “dilatory underwriting pratices,” because it did not verify the serial number (¢
any other indicia of ownership) prior to writing the policy. ECF No. 71, Ex. 9.

The Dally Inspection Reportsn the HatleyBridge project were drafted and
signed byMr. Johnson. Te reportsmust list the contractor’'s equipment drstied
only a singleroad grader, ¢hel4H.ECF No. 76, Ex. FThereports statthat the
14H was used oAugust 11, 2015August 13, 2015 and August 17, 2046en it
was“moved to staging area.” ECF No. 76, Ex. F.

Thedepreciation schedulssted the 14Has having been purchased in 2008t
2004 as indicated on the Proof of Logs)y $147,500and having beeriully
depreciated by 2010.

HJPE obtained and supplied CIC with copies of séNV&RA store invoices for
filter purchases charged to HJPE’'s account dated 10/13/2005, 10/14/2
5/22/2007, 6/14/2007, 9/13/2007, 11/26/2007, and 6/19/2014. ECF No. 780at7]
103. The invoices list “14H” under the purchase order numbee parties’ experts
laterdetermined that the parts were consistent with replacement parts for a 14H
12G. ECF No. 71.

Finally, HIJPE supplied CIC with a receipt showing thatSaptember 10, 2015,
HJPE was billed $960.00 by Skyrunners Corp. of Walla Walla, Washinighon.
Johnson informed CIC that he had chartered an airplane and flew for sevesal

searching for the missing 14H. ECF No. 71 at 99.
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CIC requestdpermission tonterview HJPE's accountaridut HIPEejectedhe
request CIC requested names and contact information for people who could pro
verification that a 14H grader was used at the project site, however this informg
was not furnished until after litigation commencB@F No. 63 (SOF No. 7); ECF
No. 77 at 78.

E. CIC’s Investigation Continues

Mr. Otterson andCIC’s investigatiorcontinued into 20168ce ECF NO. 153In
January and February 2016, CIC spoke with the Whitman County endineer
Washington State Department of Transportatiatley Bridge project supervisor,

law enforcementfive workers on the Hatley Bridge projectiJFE’'s former

insurance agent, and local heavy equipment maintenance and service predéers

No. 76, Ex. GCIC’s counsel corresponded with counsel about the claim on Jant
15th, March 21, April 11th, April 25th, May 25th, June 3rd and June 10I8’s
investigationcreated more questions whemwlitained the following information

I

3 HPJE obijects to thadmissibilityof the Otterson Declaratigiat ECF No. 1§
relied upon by CIC in its Statement of Faets hearsay. ECF No. 73 atBhe
information contained thereia not hearsain this contexsince it is offered here
to show its effect upon CIC evaluating HIPE claim for coverage, rathéran

the truth of thanattes expressed thereirtee Fed.R.Evid. 801(c).
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e A representative of HIPE's former insurer, Alaska National Insuran
informed CIC that HPJE did not have a 14H road grader insured with th
ECF No. 71 at 119

e The Hatley Bridge project supervisimid CIC thathe was at the project site
on a daily basiandhe sawonly one road gradeit the job site and the staging
areaECF No. 76, Ex. G at 116ie provided photographs ¢ie grader used
ECF NO. 76, Ex. G.

¢ A heavy equipment specialist analgiztae photographs and he opined th
photograpb depicted d2G not a 14H. ECF No. 15 at 3. On May 13, 2016,
representative from Cl@vent to HIPE's equipment yard awcdnfirmed
HJPE'’s possession of a 12G, which appeared to beathe grader depicted
in the photograph€£CF No. 63 at 4.

e CIC determined that HIP&E12G was manufactured in 19 CF No. 76, Ex
G at 109.

e CIC interviewedS workers on the Hatley Bridge projedesse Walling, Jr.
whoperformed the finish gradirgf the Hatley Bridge projeend heold CIC
he hadoperated a 12 series not a 14 series graten employees of HIPE
recalled only one grader on the project and only one in HIPE’s equipn
yard. Two other workers recalled only a single road grader on the proj

ECF No. 76, Ex. G.
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e CIC obtainedHJPE’s2015 Walla Walla County Tangible Personal Proper
Listing. It declared ownership qistone unidentifiedRoad Grader.” It listed
the acquisition year d996 the acquisition price &9500and theestimated
market value of $1428ECF No. 16, Ex. CAt his April 11, 2017 deposition,
Mr. Johnson testified thatetgrader referred to in the County listing was th
14H, but the informatiofurnished to the County wéfalsified.” ECF No. 62
at 119.

F. Examination Under Oath

On Februanp, 2016 Mr. Johnson submitted tmexamination under oathvr.

Johnson testified that he goes to a lot of auctions, he has bought adoimhent
from all over the world, and he has “used it up and got rid of it.” ECF No. 71 at
Mr. Johnson testified thdte was on the Hatley Bridge project site every day a
thatthere werdwo road graderavailable He testified that the 14Mas usednd
he did not remember tHE2G being used. ECF No. 76, Ex. D at 38. Johnson
testified that upon returning to the staging site on September 4,tB@1H4H was

not there. Mr. Johnson identified?Pam Hardiman as the person with “the be

« Mr. Johnsorlater explained at his April 11, 2017 deposition that this was
reference to the 14H and fadselyreportedhe acquisition cost in order to pay fewe

taxes. ECF No. 62 at 119.
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knowledge as to what files are maintained, where they’re kept, [and] how the
kept.” ECF No. 71 at 94. Mr. Johnson furnished the phone number for K
Wesphal, the owner of the NAPA store in Walla Walla, as someone who could v{
HJPE owned a 14H grader because Mr. JohnsothkddiHat Wesphal's residence.
CIC did not interview Keith Wedral.

G. CIC’s Offer to Extend Coverage for the 12G

On March 21, 2016CIC’s counsel sent a letter to HIPE's cselnofferingto

“extend coverage for the 12G Grader” “subject to a continuing reservation o
rights” because “it would appear that the irgbhad a 12G CAT Grader on the jof
site at the time of the lossijut other than the &lly InspectionReports there was
“no other verification that a 14H Grader was on site at the time of the loss.” [
No. 71 at 107.The March 24, 2016 claim note file states that CIC offered coverg
for the incident but was “[h]olding for the insured to provide documentation for
claim.” ECF No. 76, Ex. G at 114CIC later learnedhat HJPE was still in
possession of the 12Gagter.On April 1, 2016, HIJPE’s counsel responded to Cl
stating that itSproposal is illegal” becausés 12G grader had not been stokemd
was still being used IYJPE ECF No. 71 at 1210n April 11, 2015CIC requested
HJPE make the 12G available fospection an@éxplained thait was still awaiting

valuation documentation for the 14H. ECF No 71 at-118.CIC’s site inspection

on May 13, 2017 confirmed the 12G was not missing.
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H. CIC’s Denial of Coverage and Commencement of Litigation
By letter datedluly 1, 2016by Jake Cartwright, Senior Claim Special&IiC
denied coveragdor the 14H Graderconcluding that “[e]xcept for the EUO
testimony of Mr. Johnson and the Daily Inspection Reports for the jobsite, the
no record that HIPE ever owned a 14H Grader at the time of loss or hadlme
jobsite from which the alleged theft occurfedECF No. 71 at 13 CIC also
concluded that HIPE had made “multiple misrepresentattonSTC “in violation
of the Policy languageld. at 133.
On July 6, 2016, CIC filed its Complaint for Declaratory Judgment (ECF N
1). The Complaint seeks declaration that coverage is not owed for the alleged
of the 14H Grader. It alleges HIPE breached a policy condition:
Mr. Johnson breached the Concealment, Misrepresentation or Fraud conc
by, among other things: (a) intentionally providing a false account of

alleged purchase of a 14H Grader; (b) intentionally providing a false accq
of the alleged occurrence of a theft of a 14H Grader from a jobsite in Whitn

County, Washington; (c) intentionally providing false information on HIPE

proof of loss
ECF No. 1, 1 15. The Complaint also alleges coverage is precluded because
lack of sufficient evidence of an ownership interest in a Gtblder, as well as an
inadequate explanation of what happened to it:

HJPE cannot meet its burden of proving (a) that it owned aG@rider; (b)

the occurrence of a theft of a 14H Grader on or about Septen#iE5from

its jobsite in Whitman County, Whamgton.

ECF No. 1, Y16.In its Answer, HPJE asserted five Counterclaims. ECF No. 4.
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[. Information Obtained During Litigation

In March 2017, ranths after the denial of coverage&{JPE disclosedin its

discovery responsthe names oBilly Reeves and Marko Morgan as potentia

witnesses having knowledge M. Johnson’s ownership and usetioé 14H. CIC
deposed Billy Reevesalune 28, 2017Hetestified thahe thought there were two
graders on the project siad that| njJormally[HIJPH doe®’t go do jobs without a
backup.”ECF No. 71 at 13839 CIC deposed Morgan on August 10, 208 did
not work on the Hatley Bridge projettl. at 146. However, he testifid noticed
two graders at the Hatley Bridge project staging ardladiscusedthem with Mr.
Johnson ECF 71 at 14446.

CIC submits evidenc&om its claims handling expert, Dennis SmECF No.
62, Ex. A. In his opinion, CIC “acted in conformance with accepted and custom
claims handling practicés.ld. at 6.HJPEs expert John Craughasf Equipment
Consulting Services, Inc. testified at his deposition, “from my review of the file th
are things | don’t agree with, but there is nothing in there that | could say that it
improper.” ECF No. 77 at 11; ECF No. 8. E at 59.

Il. LEGAL STANDARD

ary

e

was

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, a “court shall grant

summary judgment if the movant shows that there is no genuine issue as t¢ any

material fact and that the movant is entitled to judgment astamoélaw.” Fed. R.
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Civ. P. 56(a).The Supreme Court's 1986 “trilogy” Gelotex Corp. v. Catrett, 477
U.S. 317, (1986)Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986), and
Matsushita Electric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574 (186),
requires that a party seeking summary judgment show the absence of a genuing
of material fact. Once the moving party has done so, the nonmoving party mus
beyond the pleadings and by [its] own affidavits, or by the depositions, answe
interrogatories, and admissions on file, designate specific facts showing that th
a genuine issue for trial.%ee Celotex, 477 U.S. at 324 (internal quotation ant
citation omitted). “When the moving party has carried its burden under Rule 56
its opponent must do more than simply show that there is some metaphysical {
as to the material factsMatsushita, 475 U.S. at 586. “If the [opposing party's]
evidence is merely colorable, or is not significantly probative, summary judgn
may be grantedl. Liberty Lobby, 477 U.S. at 24%0 (citations omitted).
“[llnferences to be drawn from the underlying facts,” however, “must be viewec
the light most favorable to the party opposing the motiSee'Matsushita, 475 U.S.
at 587 (internal quotation and citation omitted).

In considering a motion for summary judgment,dbert does not make findings
of fact or determine the credibility of withess@sderson, 477 U.S. at 255; rather,
it must draw all inferences and view all evidence in the light mostdal®to the

nonmoving partyMatsushita, 475 U.S. at 5888; Whitman v. Mineta, 541 F.3d
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929, 931 (9th Cir. 2008).

. DISCUSSION

CIC seeks partial summary judgment one the issue of liability as to HJR
Second(bad faith), Third(violation of the Washington Consumer Protection Act
Fourth (violation of the Insurance Fair Conduct Acind Fifth(injunctive relief)
Counterclaims alleged in the Answer to the Complaint (ECF No. 4). HIPE conc
its claim seeking injunctive relief.

A. Choice of Law

As this court sits in diversity jurisdiction, under the ruleEnfe RR. Co. v.
Tompkins, 304 U.S. 64 (1938)he court appliestate substantive law and federg
procedural lawln applying Washington law, theoart must apply the law as$ i
believes the Washington Supreme Court would appfgriavquick A/Sv. Trimble
Navigation Intern. Ltd., 323 F.3d 1219, 1222 (9th Cir. 2003). “ ‘[W]here there is 1
convincing evidence that the state supreme court would decide differemitieralf
courtis obligated to follow the decisions of the state's intermediate appellate coy
" Vestar Dev. Il, LLC v. Gen. Dynamics Corp., 249 F.3d 958, 960 (9th Cir.2001)
(quoting Lewisv. Tel. Employees Credit Union, 87 F.3d 1537, 1545 (9th Cir.1996))

B. Bad Faith

“To succeed on a bad faith claim, the policyholder must show the insurer's br

of the insurance contract was unreasonable, frivolous, or unfoun8adii v.
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Safeco Ins. Co., 150 Wash.2d 478 (2003). Whether an insurer acted in bad faith
guestion 6 fact. Van Noy v. Sate Farm Mut. Auto. Ins. Co., 142 Wash.2d 784
(2001). Howeverijf reasonable minds could not differ that an insurer's denial
coverage was reasonable, toart may reach the conclusion as a matter of &ee.
Smith, 78 P.3dat 1277 “If the insurer can point to a reasonable basis for its actiq
this reasonable basis is significant evidence that it did not act in bad faith and
even establish that reasonable minds could not differ that its denial of coveragg
justified.” Smith, 78 P.3d at 1278.

In its Response to the Motion for Summary JudgmeidRE identifies the
following asserted instances of bad faith conduct which the court has grouped |
following five categories:

(1)Frivolously denying coveragdue to HIPE'’s lack oévidence of ownership,

“HJPE’s inability to locate a serial number and due to Mr. Johnson’s “innog

misstatement of the year of purchasarid alleged misrepresentations in the

Proof of Loss when it was in fact just “merely a mistake”;

(2)Failing to investgate the claim by ignoring evidence of ownership, “giving

weight to the documents provided,” and failing to investigate facts;
(3)Attempting “to induce HIJPE to commit insurance fraud”;
(4)Failing to reconsider denial of the claim “after the depositions were taken”; &

(5)Filing suit after denying the claim
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See ECF No. 69 afl1-16.

The issue for the court is not whether CIC’s interpretation of the policy is corr
but whether its conduct was reasonable. The court concludes there are no ge
issues of material fact as to the reasonableness ot@liQuct HIPE presents no
evidence that CIC’s actions were unreasondBlIPE mischaracterizes the record
when itsuggest the denial of coveragaas “based, in large part” on the lack of i
serial number which CIC had failed to request, as wellHa8E's multiple
misstatements ECF No. 69 at 40. The absence of the serial number, the sq
unique identifier ordinarily maintained in the course w$ibhesswas significant as
it necessitated further investigation. Furthermore, the admiitetatements made
by HIPE, no mattethe explanation behind them, originated with the insured a
further complicated the investigation. The denial of covefallved months of
investigation in search of adequate substitute informationnasdased upoithe
lack of evidence of ownership of the 14H and presence of the 14H on the @&bs
the time of the alleged lossECF No. 71 at 12433. There is no evidece of
unreasonabl®r unfoundedselective reviewjndeed it is undisputed théttook
months to obtairany documentation from Mr. JohnsoHJPE’s attack on the
adequacy of the investigatiadentifies disagreements between the insurer ar
insured on a variety of matterscluding whether CIC could resist coverage on th

defense of lack of insurable interest once the policy had been.iddae@ver, mere
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disagreements or evaliegedsub-par investigation and evaluation of a claim canng
alone establish bad faitlcurthermore, on the facts of record, including CIC’
explanation at ECF No. 71 806-114, no reasonable juror could conclude that CI(
was attempting tbcommitinsurance faud” when it made an offer of coverdpe
the 12Gprior to learning the 12G was still in HIPE’s possession. CIC expre
statedn its letter thathe offer was based upon “information provided and obtain
to date” and was subject to a reservation of rights and the policy language. EC
71 at 114.CIC did not persist in its offer of coverage upon learning the 12G v
not in fact missing.

Next, while the filing of a @claratory jdgment actiorfor an improper motive
can validly support a bad faith claim, HIPE lacks evidence to support such a c
See eg., Sate Farm Fire & Cas. Co. v. Trumble, 663 F.Supp. 317320 (D.ldaho
1987)(“All courts, including this court, have recognized and condoned the us
declaratory judgment actions by insurers. Therefore, merely invoking titedaig
declaratory judgment action does not, in and of itself, support an actidrador
faith.”). There is no evidence whatsoever that CIC has filed this declarat
judgment action for an unreasonable or illegitimate purpose, such as for the pu
of forum shopping or putting financial strain on a claimant for its own econor
benefit. It is not bad faith for an insurer to resort to a judicial forum to resolve

legitimate coverage dispute.
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Finally, HJPE contends CIC has acted in bad faith by failing to reconsi
(andpresumablyreverse)its denial of coveragafter it completedts depositions.
There is no evidence in the record suggesting that ClCewarpresented with a
request for reconsideration of the denial of cover&ggardlessan insurer learning
of facts or law while a coverage suit is pending which renders theagwvsuiill -
foundedor frivolousmay not continu¢he suit.Here,CIC’s continuation of suit is
not ill-founded where HIPE’s assertion of loss of the 14H from the Hatley Bri
project remains contradictedwithout explanatiorby a wealth of other seemilyg
credible information.As CIC points out, even setting the issues of ownership as
a genuine dispute over the valuation of HIPE’s claim exists.

Construing the evidence in the light most favorable to HIPE, as this court 1

on summary judgment, HEPproduces no evidence that CIC’s actions wer

unreasonable.Both CIC andHJPE'’s exped haveobserved the same. Merely
conclusory statements about the alleged unreasonableness of the investig
policy interpretations, and pursuit of this matteriasgifficient.

C. Washington Consumer Protection Act

To prevail ona CPA claim, “a plaintiff must establish five distinct elements: (
unfair or deceptive act or practice; (2) occurring in trade or commerce; (3) pJ
interest impact; (4) injury to plaintiff in his or her business or property; (

causation.”"Hangman Ridge Training Sables, Inc. v. Safeco Title Ins. Co., 105
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Wash.2d 778784-785(1986).

HJPE's Response doastdraw any distinctions between its allegations of ba
faith and itsCPA andIFCA claims, collectively referring to them all as “bad fdith
and elying upon the same contentiargjarding CIC’s claims handlingsee ECF
No. 69 at 1fn. L HJPE’s Answer at { 5.2 assetthe following grounds for its

CPA claim (1) “Misrepresenting pertinent facts or policy provisions”;“®Railing

1d

to adopt and implement reasonable standards for the prompt investigation of

claims’; (3) “Refusing to pay claims without conducting a reasonable investifjatig
(4) “Failing to affirm or deny coverage within a reasonable’tjr{®) “Compelling
an[] insured to submit tbtigation to recover amounts due under the pdlidp)
“Refusing to advise HIPE of the status of the investigation of the”¢lén
“Denying the claim without a reasonable basis.” ECF No. 414t 9
HJPE's claim under the CPA must be dismissed a&H#vances the same
argument which is equally unpersuasive in this context. Hw#R3Eiled to show
CIC engaged in an unfair or deceptive act or practice. HJPE's CPA clair
dismissed with prejudice.
D. Insurance Fair Conduct Act
Under IFCA
(1) Any first party claimant to a policy of insurance who is unreasonal
denied a claim for coverage or payment of benefits by an insurer 1

bring an action in the superior court of this state to recover the ac
damages sustained, together with the costs of the actioluding
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reasonable attorneys' fees and litigation costs, as set forth in subse
(3) of this section.

Wash Rev Code § 48.30.015Again, the court has concluded that CIC’s denial
coverage was not unreasonable. HIPE'’s IFCA claim is dismisdegrejudice.
IV. CONCLUSION

For the foregoing reasong, IS HEREBY ORDERED:

1. CIC’s Motion for Partial Summary Judgment (ECF No. 61) is GRANTED.

HJPES bad faith, CPA, IFCA and injunctive relief Counterclaims al
DISMISSED with prejudice.The only remaining issues for trial are matter

related to coveragdiereach of contract

2. HIPE’s Motion to Strike the Motion to Strike (ECF No. 88) is GRANTED.

The Clerk shall terminate the pending motion at ECF No. 79 as it is
MOOT.
DATED this 29" day of September, 2017.

gLonny R. Suko

LONNY R. SUKO
Senior U.S. District Judge
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