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ted States Department of Interior

Jul 13, 2017
UNITED STATES DISTRICT COURT 57
EASTERN DISTRICT OF WASHINGTON
JAY HYMAS, d/b/a DOSMEN No. 4:16-CV-05091-SMJ
FARMS,
Plaintiff, ORDER DENYING PLAINTIFF'S
MOTION FOR AN ANSWER AND
V. DEFENDANTS’ MOTION TO
DISMISS FOR LACK OF
UNITED STATES DEPARTMENT OF PROSECUTION

INTERIOR; RYAN ZINKE, Secretary
of the United States Department of the
Interior; JAMES W. KURTH, Acting
Director of the United States Fish and
Wildlife Service; and DOES I-X,

Defendants.

On March 20, 2017, the Cdulismissed each of Plaintiff Jay Hymas'’s cla
except for his claim in Count Ill of thAmended Complaint that the Fish 3
Wildlife Service’s awards of cooperativafising agreements in 2012, 2013, 20
and 2015 were arbitrary, capricious, duse of discretion, and contrary to Ia
ECF No. 96 at 17-19. With respect to thesnaining claim, the Court enterec
scheduling order for anticipated sunmaudgment motions. ECF No. 101. T
order directed the government to file the Administrative Reoorthter than Ma)

19, 2017, and directed Hymas to file awoary judgment motion no later than Jt
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19, 2017.d. The government complied with thigder, filing the Administrativ
Record on May 12, 2017. ECF No. 112.

Hymas did not file a motion for summapydgment on or before June
2017. Instead, on July 10, 2017, he filed a Motion for an Answer, Jury
Discovery, Scheduling Conference and Gxajument. ECF No. 114. Because t
case involves a challenge to administratdecisions documented by an exten

administrative record, it is likely thisase may be resolved without furtl

1%}

19,
Trial,
his
Sive

her

discovery. The Court therefore concludes ihot necessary to enter a scheduling

order for discovery and trial until theoGrt considers whether to enter sumnj
judgment based upon the administratieeard. Accordingly, Hymas’s motion

denied.

The government moves to dismiss Hyisaremaining claim for failure to

prosecute because Hymas failed to filearits brief on his remaining claim
compliance with the Court’s schedulimgder. ECF No. 115. While Rule 41(
permits a court to dismissrfdailure to prosecute or comply with a court orc
dismissal on this procedutadsis would be unfair here where Plaintiff is procee

pro se and another court has fouhdt Hymas’s claim has merdee Hymas v.

United Sates, 117 Fed. Cl. 466, 503—-06 (2017).cdedingly, Hymas’s remaining

claim should be re$eed on the merits.

ORDER-2

ary

1S

in
b)
ler,

ding




10

11

12

13

14

15

16

17

18

19

20

Hymas'’s filings to date suggest thgving him another opportunity to fi
the first summary judgment motion woubeg unproductive. The Court therefq
vacates the existing scheduling order, BGF 101, and sets new dates for brief

summary judgment as specifiatithe end of this order.
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The government has not answereabthrerwise responded to the remaining

claims in Hymas’'s complaint. Pursuant to Federal Rule of Civil Procs

bdure

12(a)(4)(A) the government’s responsive piegdvas due within 14 days after the

Court’s order granting partial dismiss&ke Sun v. Rickenbacker Collections, No.

5:10-cv-1055-EJD, 2012 WL 2838782, at *2 (N.D. Cal. July 10, 2@ithe

majority of courts have held that Rul@(a)(4)(A) also applies in circumstang

where, as here, the defendant files atiomto dismiss that is only partially

dispositive.”) The Court is unaware of any statute or rule excusing the govel
from its obligation to file a responsive pleagl in this case. However, because
Court’'s summary judgment scheduling ardeuld have creatkconfusion abou
the government’s obligation to file ansaver, the Court now grants the governm
leave to file an appropriate responspleading within 14 days of this order.
Accordingly,IT IS HEREBY ORDERED :
1. Plaintiff's Motion for an Answer, Jury Trial, Discovery, Schedul

Conference, and Oral ArgumeBCF No. 114 isDENIED.
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2. Defendants’ Motion to Dismiss for Lack of ProsecutiB@F No. 115
is DENIED.

3. Defendants shall file a respowmsiplkeading to the remaining clainms
Plaintiff's Amended cmplaintwithin 14 days of this order.

4, Defendant shall serve and fige notion for summary judgmennio
later than August 11, 2017.

5. Plaintiff shall serve and file amgsponsdo Defendant’s mion or al
cross-notion for summary judgmento later than September 11
2017.

6. Defendants shall serve and file any reply in suppbits motion for

summary judgrantno later than September 25, 2017.

7.  The parties’ motions shall be noted for hearingatober 9, 2017 at

6:30 p.m.without oral argurent.
IT IS SO ORDERED. The Clerk’s Office is direeidto enter this Order ar
provide copies to all counsel and pro se plaintiff.

DATED this 13th day of July 2017.

(.

-
~SALVADOR MENEZ2ZA, JR.
United States DistrictJudge
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