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f Pasco et al D
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
BERTHA ARANDA GLATT, Case N0.4:16:CV-05108LRS
Plaintift, MEMORANDUM OPINION AND
V. ORDER
CITY OF PASCQet al,
Defendants.
l. INTRODUCTION
On August 4, 201&laintiff, Brenda Glattfiled a Complaintagainst the City of
Pasco and its City Council membenstheir official capacitiesalleging that the

City’s “at large election method of electing Pasco City Council members violates
Section 2 of the Voting Rights Act52 U.S.C. 8§ 10301 (ECF No. 1at 9. Section

2 of the Voting Rights AdfVRA) prohibits the imposition of a “voting qualification

or prerequige to voting or standard, practice, or procedwich results in a denial

or abridgement of the right of any citizetn.vote on account of race or color.” 52
U.S.C. § 10301(a)A violation of § 2 is established if, “based on the totality of
circumstaces,” the challenged electoral process is “not equally open to participatio
by members of a [racial minority group] in that its members have less opportunit

than other members of the electorate to participate in the political process and
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elect represntatives of their choice.” 52 U.S.C. § 10301{[)e essence of a § 2
claim, as set forth in seminal ca3&ornburg v. Gingles478 U.S. 30 (1986is “that

a certain electoral law, practice, or structure interacts with social aratidast
conditions to cause an inequality in the opportunities enjoyed by [minority] anc
[majority] voters to elect their preferred representatives.” 478 i &.

On Septenber 2, 2016, the court approved entry of the parties’ Partial Conser
Decree wherein Pasco admitted liability and consented to the court’s finding that t
City’s existingat-large method of electingll its membergo the Pasco City Council
violated 8§ 2 of the VRA by diluting the electoral power of Pasco’s Latino vaters
(ECF No. 1@t 10. ThePartialConsent Decree fully resolvd®e issue of liability.
The court enjoined the Defendants from conducting future elections urater th
system “or any other election method that violates Section 2 of the Voting Right
Act.” (ECF No. 16 at 12). TheartialConsent Decree did not mandate a particular
remedy.

Now pending are thparties’proposed remedial plans (filed as crosstionsat
ECF Nos. 21, 25) aftehey failed to reach agreement on this aspect of the case
December 7, 2@, the court held oral argument. Present on behalf of Plaintiff were
Brendan MonahanEmily Chiang La Rond BakerGregory Landisand Cristin
Aragon. Present on behalf Befendants, City of PasawereJohn SafarliLeland

Kerr, and Casey Bruner.
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The parties’ motions are supported by declarations, reports, andfdatdly
experienceddemographic and redistrictingxpers. Richard L. EngstromPh.D.
(ECF Nas. 23 29); William S. Cooper (ECF Nm 24, 28,32); and Peter AMorrison,
Ph.D.(ECFNo. 26, Ex. 13; ECF No83, Exs. 1 and 2

There are three electoral formats commonly used by municipal governments
the United States: dd&rge systems, singlmember district systems, and “mixed” or
“hybrid” systems.See Goosby v. Town Bd Town of Hempstead, N, 981 F.Supp.
751, 757 (E.D.N.Y. 1997). In an atlarge system, all members of the legislative
body are elected from a district that includes all members of the electorate. In
singlemember district system, the legislators are elected from compact, contiguot
and essentially equipopulous districts. In a mixed system, some members of t
legislature are elected from singteember districts, while other members, usually

smallernumber, are elected Erge. In a typical mixed system, the districts cover

the entire municipality. Thus, each voter is represented both by one or mor

legislators elected from a district and one or more legislators elected dt large.

In this case, the PascotgZiCouncil has adopted a “mixed” or “hybrid-16
remedial plan redrawing itgoting districts and utilizinga scheme in whiclsix
members are elected from districts and a single position is eleekadj@tThe
primaryissue isvhether theemedial plan is legally acceptable. If it is, the parties

agree deferencs owed tothe Pasco City Council’s legislative judgmerit it is
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not, Pasco conceddbe court has authority tpudicially imposePlaintiff's proposal

with sevensinglemembergeographic residencdistricts. This Memorandum

Opinion andOrderapproves the City’s remedial plan, directsinglementation,

anddenieghePlaintiff's request for permanent injunctidmjt retains jurisdiction.
.  BACKGROUND

As with all cases under the Voting Rights Act, this one is driven by the fHugs.
City of Pasco has conceded that its current City Coeheiltion scheme violates §
2. The key factual conclusiorsupportingthe court’s finding of liabilityare
contained in thé&artial Consent Decre€¢ECF No. 16)Because of their lengthe
stipulated facts and findings in the Partial Consent Decreéneogporated by
reference.

The parties havdecidedthatthe public interest is best served by efforts to settle
this litigation thus avoiding “protracted, costly, and potentially divisive litigation.”
(ECF No. 16at 1 23. The experience ofourtsapplying theVoting Rights Act
confirms thatit is one the most difficult and intricate responsibilities a district court
will confront. See e.gPatino v. City of Pasaden2017 WL 68467 (S.D4x.Jan.

6, 2017)(after rulings on motions to dismiss and for summary judgment, district
court helda 7-day trial involving 16 witnesseend468 exhibitsresulting in a 1141
page decision).The parties’ experts largely rely on the same sources of data, wi

the exception that theefendantsexpert, Mr. Morrisonhas also supplied analysis
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based upon recently obtained data from the Franklin County Auditor’s Offier
No. 33, Ex. 1)Theexpers’ methodologiesliffer and variances in their data exists,
however these differences are not material to the cowtsion. N party has
requestea trial or evidentiary hearingn the facts

A. Pasco’sDemographics

1. Latino Population

The City of Pasco, is located in south central Washington aadeif three
cities that make up the T@ities region Its geography encompasses approximately
38.7 square miles. (ECF No. 28 at Rasco’spopulation nearly doubled between
2000 and 2010.(ECF No. 24 at 4)lts adjustedpopulationbased on the 2010

decennialU.S. Census is 62,452Id. More recent populan estimates of the

Washington Office of Financial Management indicate the population is 70,560.

(ECF No. 24 at 6)According to the 2010 CensubgetCity is54.02% Latino and

! Plaintiff objects to this data on the sole basis that & sudbmitted for the first

time along with Defendants’ Reply. (ECF No. 34). The court declines to strike th
data or thaportion of theReply relying upon this new information absent evidence
of prejudice.

2 Defendants’ expert indicates more recent estimations of the Latino share of the

total population includd5.02% (based updhe 5year 20162014American
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40.44% norHispanic White (ECF No. 24 at 5). The 2010 Census data adjusted
for annexations estimatéisat Pasco has populationunder age 18 that 86.47%
Latino and 25.48% neHlispanic White.(ECF No. 24 at 5).

Mr. Morrison estimates Pasco’s Spanstltnamed voter registration is 31.8% as
of October 2016(ECF No. 33Ex 1 at 3, 19; Ex. 2 at-8). This statistic is an
estimate of Latino registered voters in Pasco.

2. Citywide Latino Citizen Voting-Age Population

The American Community Surye(*ACS”), produced by the U.S. Census
Bureau, provides two estimates of the Latino citizen votagge population
(“LCVAP”) (residents that are legally able to vatePasco. The firstis based upon
a five-year survey for 20122015 and the second is based on theyaa survey for
2015. The ongrearestimate accounts for Pasco’s city limits as of 2015. (ECF No.
33, Ex. 1 at 2).The estimates for LCVAP afl.9%of the citywide eligible voter
population (5year estimate), 32.08 (5-year estimate adjusted)nd 38.56 (2015
1-year estimate)The 201%estimate is most current and includes recent annexations
however, the fiveyear estimatéwhich does not take into account the 2014 and 2015

annexationsjs more statistically reliable.

Community Survey estimatand 49.7%the 20151-year American Community
Surveyestimatg. (ECF No. 24 at 7, 11222).
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Given that a significant portion of élCity’s population § Latino andyoung,
trends show and experts forecast the LCVAP to increase in the coming(g€rs.
No. 33, Ex. &2). Mr. Morrison predicts the LCVAP is likely to exceed 408y
2021.1d.

B. Pasco’s5-2 Method of Electing its City Council

Pascois anon-charter code city with a coungthanager form of government.
(ECF No. 25 at 3).The Mayor and Mayor Pro Tempore are chosen by
courcilmembers. (ECF No. 25 at 5). While the Mayor presides over Counci
meetings, the role is “for ceremonial purposdd.”’ (quoting Wash.Rev.Code §
35A.13.030).

The Pasco City Council consistssd#venmembers When the last City Council
election was held, the City was utilizign atlarge, numbered “place system” for
electing councilmembers to serve staggdoentyear terns. (ECF No. 31 at 10).
Five of the seven positions (identified Bessitions 1 though 5) wee tied to
geographical residency districGandidates for Positions 1 througlwére required
to reside in their respective geographical residefhsfyicts In theAugust primary,
votersnarrowedthefield of candidates$or the district in which they resideThe top
two candidatesn each districtproceeéd in the general electionwhich was
conducted alarge and the candidate receiving a majarsityotes von. Positions 6

and 7were both atlarge positions, in that voters citywigwrrowed the field of
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candidates foeachseatin the primary and then voted for one of two candidates for

each position in the general electioWashington stataw requires that “all voters

of a code city be permitted to vote in each city council race at the general electior).

Wash. AGO 2016 NO. 1 (Wash.A.G.), 2016 WL 43928#h. 28, 201@liscussing
Wash.Rev.Code 835A.12.180)The key features of Pascasectionscheme were
the combination ofl) a numbered place system;&fop two primary system; and
3) atlarge general electiorier every seatwith a majority vote ruleSeeECF No.
23 at 1 10.

In 2015, Plaintiff Brenda Glatt, a Latinaas acandidate for Pasco City Council
at-large Position 6 In the general election, skeas defeatedlecisivelyby non

Latino candidat®datt Wakins despite her strong support from Latino voters. (ECF

3 The statute provides that voters of the “entire city may vote at the general electig
to elect a councilmember” of a distritinless the city had prior to January 1, 1994,
limited the voting in the general election” to voters residing in the district.
Wash.Rev.Code 835A.12.180Dhe role the Supremacy ClauskArticle VI of the

U.S. Constitution plays herein a&cknowledgedy the parties and this courSee
Cleveland Cnty. Ass'n for Gov't by the People v. Cleveland Cnty. Bdnoh'@&

142 F.3d 468, 477 (D.C.Cir.1998) (per curiam) (“[l]f a violation of federal la
necessitates a remedy barred by state law, the state law must give way; if no s

violation exists, principles of federalism dictate thatestatv governs.”).
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No. 23 at § 20).

The next municipal election will be in November 2017, at which time four (4) of
the seats on the Pasco City Council are presently up for election.

C. Pascas Efforts Toward Election Change

Four years ago a Voting Rights Act case was filed against the city of Yakimg
Washington,a town of 91,000just 80 miles fromPasco As in this case, the
complaint contended the city'satlarge electoral system of electing city
councilmembers violate§ 2. In August 2014judgmentwasentered in favor of
Plaintiffs.Montesv. City of Yakima40 F.Supp.3d 1377 (E.D.Wash., Adg, 2014).

The record evidences that since 2014, Pasco has been responsive taghe con
that its election systefmad a disproportionate impact on the Latino vbte2014,
Pascohired a demographeidn March 2015, th&€ity Council modifiedits district
boundariedo provide2 majority-minority districts “with the goal of providing for
equal voting opportunity for all citizens” (ECF No. 26, Ex. 2 at Ih) May 2015,

theCity Council enacted Resolution No. 3635 declaring its intent to pudistiat-

based election system and further declaring its continuing intent to provide equgl

voting opportunities for all its citizens, and to provide equitanld proportional
representation. (ECF No. 16 at {EB}F No. 26, Exs. -%). However, tate law
mandating atargegeneraklections put th€ity in the proverbial position between

a rock and a hard spothis position was confirmed ithe State Attorney Geneisl
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Office response tahe City’'s query about the legality of modifying thelaige
electon scheme to avoid a violation of 8 ECF No. 26, Ex. 1Q)Wash. AGO 2016
NO. 1 (Wash.A.G.), 2016 WL 43928%Jan. 28, 2016) (“code cities in
Washington...face difficult decisions and potential legal risk regardless of what
course they choose...Either course of action, whether to adhere to state law or|to
depart from it, may be subject to challenge in cHurtPascocontinued to seek
change by helping draft legislation (Senate Bill §1&%ich would have allowed
Pasco to avoid the restrictions of Wash.Rev.Code §835A.12 (EDF No. 25 at 9)
The mayor testified before the state senate in favor of the bill, but the bill did nqt
pass.ld. at 310.

Months prior to filing this lawsuitthe American Civil Liberties bion (ACLU)
of Washington notified Pasco that it believiezlelection systenviolated federal
law. Pasco began consulting with the ACLU The City felt the lawsuitwas
necessary “as the only available means to bring the fériezleral law to remedy
theproblem that exists as a result of state law.” (ECF No. 26, Ex. 10 at 2).

As stated in the Partial Consent Decredjefé is no evidencef any
discriminatory motive or intent by the ndmtino population in exercising their own
rights to vote.” (ECFNo. 16 at8, { 20). Theeis no evidencean the recordof a
history of official discrimination against Latinos.

D. Partial Consent DecreéStipulations
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The Partial Consent Decreencludes keyconcessions establishinghe three
Ginglespreconditiondor a violation of§ 2, which are (1) the minority group is
sufficiently large and geographically compact to constitute a majority in a single
member district, (2) the minority group is politically cohesive, and (3jptherity
group votes sufficiently as a blbdo enable it, in the absence of special
circumstances, “usually to defeat the minority's preferred candidaterhburg v.
Gingles 478 U.S. 30, 5651 (1986). Specifically, thePartialConsent Decree states:

(12)...Pasco’s large Latinpopulation is sufficiently numerous and compact to
form a majority in at least one singi@ember district, is political[ly] cohesive,
and the norLatino majority votes sufficiently as a block to defeat a Latino
preferred candidate

(17) The majority of voters in Pasco are white and have historically engaged i
bloc voting favoring nofLatino candidates....

(18) There is a pattern of racially polarized voting in the City of Pasco City
Council elections The voting patterns and the presently mandatddrgg
general election of all City Council candidates make it very difficult for the
Latino community to elect candidates of their choice. Although other minority]
candidates have been elected to the City Council, as a result of racially polariz

bloc voting,no Latino candidate has ever won an opposed election to the Pas¢
City Council. The first Latina to serve on the City Council was Luisa Torres. She

was appointed to the Council in 1989. Luisa ran for election in 1989 but wa
defeated by a nebatina candidate. The only other Latino to serve on the City
Council was also first appointed to the City Council, Saul Martinez. He
subsequently ran unopposed, which enabled him to retain his seat.

(19) In 2015, six Latinos ran for two positions on [the] City 6calu Despite
strong support of Latino voters, the two Latinas who survived the primary

4 Racially polarized voting means “a consistent relationship between [the] race (
the voter and the way in which the voter votgsihgles 478 U.S. ab3 n. 21

(internal citations and quotations omitted).
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election were both defeated in the November 2015 general election.
(ECF No. 16 at B).

In conceding liability,Pascoalso concedeshere is “sufficient evidenceto

concludethat “based on the totality of circumstances,” the challenged electoral

process impermissibly impairs the minority group's ability to elect representative
of its choice Gingles 478 U.S. at 4445; see also Ruiz v. City of Santa Mari®0
F.3d543, 550 (9th Cir. 1998) (adopting tanglestwo-step analysis)Specifically,
the PartialConsent Decree states as follows:
(22)..[T]here is sufficient evidence of disparities to show inequality in
opportunities between the white and Latino populatarg that the existing -at
large election system for the Pasco City Council has excluded Latinos fron
meaningfully participating in the political process and diluted their vote such tha
Latinos are unable to elect candidates of their choice to the CitycCoun
order to remedy the City of Pasco’s Section 2 violation, the City must adopt
new election system.
(ECF No. 16at 8.
E. Council Approval of 6-1 Hybrid Single-Member/At-Large Plan
After entry of thePartial WnsentDecree, the City Council held public
hearings to evaluate three alternative systems for future elections includin
alternatives withtwo, one, and no darge positions. (ECF No. 26, Ex. 1@n
September 19, 2016, the Counamkedin favor of an election system comprised of

six districts andbneatdarge seat(tECF No. 21).0On October 10, 2016, the Council

approvedOrdinanceNo. 4315creating the'6-1" redistricting plan (ECF No. 26,
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Ex. 10) Underthis plan,six of the councilmenbers would be elected by the voters
in each of the City’six “single-member districts” (“SMD); a seventh seat would
be elected alarge. The geographic residency distridigide the entire territory
within Pasco city limitsnto sixinstead offive geographic districtsThree districts
(Districts 1, 2 and 6) amajority-minority districts in which Latinos constituteore
than 50%of that district’s eligibleand registeredoters (ECF No. 26, Ex. 13 at 2;
ECF No. 33 at 5ECF No. 33, Ex. 1 at 4)The new district boundaries align with
58 out of 67 existing precincts. (ECF No. 33, Ex. 2 afl4e City’s map and “Table
1" of demographic datébased upon the 2042D14 5Syear ACS estimatesire
reproduced in Appendix A attached to thecision.

Thelatino share oéligible voters based upon figures from the 2@0014 5

year ACS estimate for Position 1 was 54.0%; Position 2, 52.3%; Position 3, 27.3%;

Position 4, 23.6%; Position 5, 13.0%nd Position 6, 56.0%(ECF No. 26, Ex. 13

at 5). The partiesagreethat the City’s plan provides thremajority-minority

“opportunity” districts (Positions 1, 2, and 6), and at least one district in which

Latinos are not a majority but haad_atino voting age population exceeding 25%
The court notes that Plairftitas not had the opportunity to respond or offer

their own expert analysis of Mr. Morrison’s statistical analysis of current registere

voters by District contained in “Table 2” at ECF No. 33, Ex. 1, based upon 201

data from the Franklin County AuditorGffice. (ECF No. 33, Ex. 1)(Morrison First

ORDER 13

Q)




© 00 N o o b~ w N e

N N N N N P PR R R R R R R R
N W N B O © oMM ~N oo ;N W N kB O

Supplemental Report). Mr. Morrison estimates the Latino share of registerexi votg
districtwide are: Position 1 (58.5%); Position 2 (61.6%); Position 3 (41.4%);
Position 4 (40.9%); Position 5 (38.2%); Position 6 (61.760).

The City Council’'s Ordinance states that this alternative was prefeviesxd
other proposalsiue to: 1) “its providing three Latino citizamterage majority
districts, the same number as possible under the ACLU’s preferred seven distr
plan;” 2) “the plan providing greater opportunities for voters to influence the nrumbe
of elections for members of the City Council and for voters to have the opportunit
to run for seats on the City Council”; and 3) “the possibility of greater continuity o
government and ease in implementation.” (ECF No. 26, Ex. 10 @&h&je is no
evidence that the adoption of this plan was motivated by racial animus.

F. Plaintiff's Proposed 70 Plan

Plaintiff opposes the planapsedby Pascoand proposes an alternative
dividing the City into sevensinglemember residency districts and nelage
position. The Plaintiffs map and table of demographic data is reproduced in
Appendix B attached to this Orddtike the City’s plan Plaintiff's plan also
providesthree majoity-minority districts andone district, in which the LCVAP
exceeds 25%which Plaintiff characterizes as anfluence district.

1. LEGAL STANDARD S

The vote is one of the most critical features of a representative democracy a
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therefore one of our most fundamental rigliseReynolds v. SIm877 U.S. 533,
562 (1964) (describing the right to exercise the franchise in a free and unimpairg
manner as “preservative of other basic civil and political right&ljhough great
progress has been made, “voting discrimination still exists; no one doubts that,” af
8 2 of the Voting Rights Act remains a crucial “permanent, nationwide Bae)by
Cnty.v. Holder, 133 S.Ct2612,2619(2013) on “even the most subtle forms of
discrimination,”Chisom v. Roemgb01 U.S. 380, 406 (1991) (Scalia, J., dissenting).
Federal courts have a vital role in protecting the right “to participate equally in thg
political process.'Gingles 478 U.S. at 80.Thoughvital, this role is limited.The
following key principlegguide the court’s analysigand decision.

A. General Remedial Powers under the/RA and the Complete and Full
Remedy Standard

Where, as here, a violation &f2 hasbeenestablished“courts should make an
affirmative effort to fashion an appropriate remedytfaat violation.” Monroe v.
City of Woodbville, Mississipp819 F.2d 507, 511 n. 2 (5th Cir.1987) (per curiam),
cert. denied484 U.S. 1042 (1988Bone Shirt v. Hazeltinet61 F.3d 1011, 1022
(8th Cir. 2006{the district court's “first and foremost obligation...is to correct the
Section 2 violation.”) The legislative history of the VRAtates:

The basic principle of equity that the remedy fashioned must be commensura

with the right that has been violated provides adequate assuraiticeyt

distuibing theprior case law or prescribing the statute mechanistic rules for
formulating remedies in cases which necessarily depend upon widely varig

proof and local circumstances. The court should exercise its traditional equitabje
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powers to fashion theelief so that it completely remedies the prior dilution of
minority voting strength and fully provides equal opportunity for minority
citizens to participate and to elect candidates of their choice.

S.Rep. No. 417 at 397th Cong., 2d Sess. 4¢printed in1982 U.S.Code Cong. &

Admin.News at 208 (footnote omitted). In sum, “the [district] court has not merely
the power but the duty to render a decree which will so far as possible eliminate t
discriminatory effects of the past as well as bar like discrimination in the future.”
Ketchum v. Byrner40 F.2d 1398, 1412 (7th Cir.1984u6ting Louisiana v. United
States 380 U.S. 145, 154 (1965)ert. denied sub nom. City Council v. Ketchum
471 U.S. 1135 (1985%¢ee alspDillard v. Crenshaw Cnty 831 F.2d 246, 252 (11th
Cir.1987)A court “cannot authorize an element of an election propbaaivill not

with certitude completely remedy the Section 2 violation.”)

A complete 8§ 2 remedy does not mean that a rempldialnust guarantee
electoralsuccess for Latinos. The plan must providéa genuine opportunity ‘to
exercise an electoral power that is commensurate with its populatidrs. v.
Village ofPort Chester704 F.Supp.2d11,449(S.D.N.Y. 2010)quoting LULAC
v. Perry, 548 U.S. 399, 428 (2006 pee also Johnson v. De Grané2 U.S. 997,
1014 n.11 (1994) (“[T]he ultimate right of 8§ 2 is equality of opportunity, not a
guarantee of electoral success for minepitgferred candidates of whatever race.”);

Bone Shirt461F.3d at 1023 (“The defendants' argument that the remedial plan mus

provide some sort of guarantee thadian-preferred candidates will be elected is

ORDER 16
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not persuasive; all that is required is that the remedy alatd/e-Americansa
realistic opportunityo elect representatives of their choice.”).

Any proposal to remedy &2 violation must itself conform t8 2. United States
v. Dallas Gity. Comm'n 850 F.2d 1433, 1437 (11th Cik988),cert. denied 490
U.S. 1030 (1990)A remedy “should be sufficientltailored to the circumstances
giving rise to the § 2 violationId.

A remedy for a § 2 violation must not itself be enacted with the discriminatory
intent of diluting the Latino voteDillard v. Crenshaw @ty., Ala, 831 F.2d 246,
249 (11th Cir1987);Edge v. Sumterr@y. School Dist 775 F.2d 1509, 1510 (11th
Cir. 1985). There isno evidencethe atlarge election scheme here was conceived
asa tool of racial discriminatiof.C.f., Patino v. City of Pasaden2017 WL 68467
(S.D.Tex., January 6, 20}

B. Judicial Deference

Where the Pasco City Council has exercised its political and policy judgment i
preparing and pasg the Ordinance behind Defendantemedial schemethe

proposal is properly characterized as a “legislative” p&ae e.gWisev. Lipscomb

® Although proof of discriminatory intent is not dispositivéyen it existsit is not
irrelevant in assessing the totality of the circumstances. Plaintiff's contention tha
intent is “irrelevant”’here acknowledgeghat there is no “concrete evidence” of

discriminatory intent at play in this cageCF No. 31 at Q).
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437 U.S.535,538(1978) (upholding system as a valid legislatively enacted plan,
despite the absence of an express grant of legislative power to the City Council
change the election systendgnkins v. City of Pensacolé38 F.2d 12491252 (5"

Cir. 1981)(conceding that on balance, the plan was “better viewed as a legislati
plan” rather than cowdrdered wherethe plan, which called for seven single
member districts and threelatrge districts, was formally adopted by ordinance after
liability was establishednd the court directed the parties to submit propgsals
Plaintiff makes no argument to the contrary.

Federal courts are reluctant to interfere with legislative decigbg®verning
bodiesegecially when they concern issues as sensitive as those regarding wh
votes, how they vote, and what districts they vote rhe Supreme Court has
cautioned that “redistricting and reapportioning legislative bodies is a lagskask
which the federal courts should make every effort not teepmpt.” Wise v.
Lipscomb 437 U.S. 535, 539 (1978) (plurality) (White, Bgealso, Connor v.
Finch, 431 U.S. 407, 4345 (1977);Chapman v. Meier420 U.S. 1, 27 (1975);
White v. Weised12 U.S. 783, 79495 (1973);Upham v. Seamod56 U.S. 37, 39
(1982)

The role of the court in fashioning a remedy for a violation of the Constitution
was delineated by the Supreme CouitVise v. Lipscomhwhere the court saidt®

IS ... appropriate, whenever practicable, to afford a reasonable opporturtite for
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legislature to meet constitutional requirements by adopting a substitute measy
rather than for the federal court to devise and order into effect its @nri Wise

437 U.S. at 540see also United States v.dsvn, 561 F.3d 420, 435 (5th CR009)

(“[A]t least in redistricting cases, district courts must offer governing bodies the first

pass at devising a remedy.”Yhis court’s role is similar in fashioning a remedy for
a violation of the Voting Rights AciWhere degislativebody proposes a plan which

completely remedies the § 2 violation and is not unconstitutional or otherwise illega
then that plan “will ... be the governing Igwven if it is not the plan the court would

have choserWise 437 U.S. ab40, see also, Upham v. Seamatb6 U.S. 37, 39

(1982)(“a court must defer to legislative judgments on reapportionment as much as

possible”);Perry v. Perez132 S.Ct. 934, 941 (2012)(the legislative plan “serves as
a startingpoint for the district court); Williams v. City of Texarkana, Ark32 F.3d
1265, 1268 (8 Cir. 1994)(1f an appropriate legislative body offers a remedial plan,
the court must defer to the proposed plan unless the plan does not completely remq
the violation or the proposed platself constitutes a section two violatign.
Seastrunk v. Burng72 F.2d 143151(5" Cir. 1985)(“Thus, even where a legislative
choice of policy is perceived to have been unwise, or simply not the optimum choic
absent a choice that is either ungtdaational or otherwise illegal under federal law,
federal courts must defer to that legislative judgmgritGhee v. Granville Cnty.,

N.C, 860 F.2d 110, 115 (4th Cit988) (“[A] reviewing court must ... accord great
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deference to legislative judgmerisout the exact nature and scope of the proposed
remedy...”);Dickinson v. Indiana State Election B833 F.2d 497, 501 n. 5 (7th Cir.
1991)(the court “must, wherever practicable, afford the jurisdiction an opportunity
to remedy the violation first, .with deference afforded the jurisdiction's plan if it
provides a full, legally acceptable remedy.... But if the jurisdiction fails to nemed
completely the violation or if a proposed remedial plan itself constitutes a § !
violation, the court must itself take measures to remedy the violgtidalfahassee
Branch of NAACP v. Leon Cnty., Fla827 F.2d 1436, 1438 (11th Cit987)
(“[F]ederal courts must defer to the judgment of a state legislativeibatg area
of reapportionment. Principles of federalism and common sense mandate deferer
to a plan which haibeen legislatively enacted.”)

Plaintiff suggestshe applicable legal standard in this ceste more stringent
one wheréd[tlhe Supreme Court harected the use of singleember disicts to
remedy Section 2 violations unless there are compelling reasbts use ther®
(ECF No. 21 at ®)(quotingMontesv. City of Yakima2015 WL 11120964, at *9

(E.D.Wash. 2015) However, he broad reach of théoting RightsAct supports a

® The quoted reference fromontes in its entirety, reads as followsiVhen a
district court is required to fashion a remedlye Supreme Court has directed the
use of singlemember districts unless there are compelling reasons not to use

them.”2015WL 11120964, at *§E.D.Wash. 2015)(emphasis added).
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broad view of permissible remedied.o be clear, the Supreme Court has not
mandated singtenember districts in all instances. It has stateddiart drawn plan
should prefer single member districts over molémber districtsabsent persuasive
justification tothe contrary.’"Wise v. Lipscomi37 U.S. 535, 54(.978)(emphasis
added) Supreme Court precedent does not dictate remedial prefertarce
legislative bodiesit requiresdeference to thermo long as they meet the special
standards that are applicable.

C. Preemption of State Law

In reviewing a remedial plan, “a district court should not preempt the legislative
task nor intrude upon state policy any more than necessilidm v. Seamod56
U.S. 37, 4342 (1982) (per curiamg(otingWhite v. Weiserd12U.S. 783, 794
795 (1973)).Thisconsiderations relkevant here, where, state law proscribdsiaje
general elections. Accordingly, a legislative remedtitled to deferencmust not
unnecessarilgonflict with this legislative judgment of the state/dashington.See
e.g., Large v. Fremont @ty, Wyq 670 F.3d 1133 (10 Cir. 2012)emphasis
addedjaffirming rejection of deference to localtievised plan where County’s
desired plan unnecessarily conflicted with Wyoming state law).

D. Totality of the Circumstances

As statel above, the court must consider whether Defendants’ remedial plan is

legally unacceptable because it fails to remedy the particular dilution violation or
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violates anew constitutional or statutory voting rigitsis evaluatiorrequiresthe
court toconsider “the totality of circumstances,” 52 U.S.C. § 10301kiopugh ‘a
searching practical evaluation of the past and present reality and oti@faindew
of the political process. Gingles 478 U.S. at 45 (internal quotations anition

omitted).Thetypical factors which may be probative of a violation of § 2 are:

Gingles 478 U.S. 3045 (1986) (quoting Senate Judiciary Committee’s Majority

ORDER 22

(1) “the extent of any history of official discrimination in the state or political
subdivision that touched the right of the members of the minority group tg
registerto vote, or otherwise to participate in the democratic prdcess;

(2) “the extent to which voting in the elections of the state or political
subdivision is racially polarized;

(3) “the extent to which the state or political subdivision has used unusually
large election districts, majority vote requirements, -aimle shot
provisions, or other voting practices or procedures that may enhance tf
opportunity for discrimination against the minority gréup;

(4) “if there is a candidate slating process, whether the menabeifse
minority group have been denied access to that prdcess;

(5) “the extent to which members of the minority group in the state or politica
subdivision bear the effects of discrimination in such areas as educatio
employment and health, which hinder ithability to participate
effectively in the political process;

(6) “whether political campaigns have been characterized by overt or subtl
racial appeals;

(7) “the extent to which members of the minority group have been elected t
public office in the jurisdidon;”

(8) “whether there is a significant lack of responsiveness on the part of electe

officials to the particularized needs of the members of the minority group;’
and

(9) “whether the policy underlying the state or political subdivision's use of
such voting qualification, prerequisite to voting, or standard, practice of
procedure is tenuous.
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Report contained in bill amending Voting Rights )Act

Themost relevant of theo-called “Senate Factorsfi the liability phasef this
litigation were the second and third fadoMWhere the enacted remedial plan has
not beenutilized and there is no history by which to analyze the scheme, 3
mechanicateviewof these factordoesnot aid the court in determining whether the
proposed plan meets the requirersesft§ 2 Hines v. Mayor and Town Council of
Ahoskie, 998 F.2d 1266, 12724Cir. 1993). Thepertinentfactors areddresseth
the Analysis Section IV below.

E. At-Large Plans are not Per Se lllegal

Both partiesacknowledgehat d-large plans are not per se unlawi@ingles
478 U.S. at 46 (“[E]lectoral devices, such adaage elections, may not be

considered per se violative of § 2. Plaintiffs must demonstrateutiger the totality

of the circumstances, the devices result in unequal access to the electoral process.

“At- large procedures that are discriminatory in the context of one election schen
are not necessarily discriminatory under another scliereS. v.Dallas Cnty
Comm’n Dallas Cny., Ala, 850 F.2d 1433, 14389 (11" Cir. 1988) (citation and
guotations omitted).
IV. ANALYIS —REMEDIAL PLAN
The gravamen of the § 2 violation herein is thatPasco City Council has until

now operated under anlarge“place systeni for electingall sevenCity Council
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seats ira place wheréhevoices of minority voters in a racially polarized electorate
have beemnlrowned out by the will of majority voterdhe City’s enactedemedyis
the court’s starting point

The court begins witla look athow political life in Pasco wouldtructurally
differ underthe City’shybrid6-1 remediablan First,Pascés planprovidesLatinos
with “rough proportionality in their voting influence, in that it provides fthree
majority-minority districts, instead ahe formentwo. SeeJohnson v. De Grangy
512 U.S.997, 1019 (1994)(describing majortyinority districts as remedial
devices relying upon a “quintessentially raxmnscious calculus aptly described as

the‘politics of second best.””)Next, whereasun-off primaries(district-based for 5
position)combined withat-large elections previoustietermined akeverpositiors,

the 61 plan provides for siginglemembedistrictbased generalections, instead
of none As before, Position 7 remaiaslarge untied to any districand elected by
the citywide population Pasco residentsauld have the opportunity to run or vote
for justtwo positionson the Council, instead of all sevender the former election
scheme, or just one under Plaintiff’'s propo$alis, the new election scheme retains
its use of numbered positions, a 4w primary, and majority vote general

elections, but limits their application to specifically drawn disdrfor all but one

seat

The court’s task is to determine whether, under the totality of the circumstancg
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present in Pasco, this combinationsaigle district electionsand a single aarge
position viewed as a wholénd not simply focusing on tlome atlarge seat offers
a complete remegd and provides undilutedopportunity for Latino citizens to
participate in the political process and to elect candidates of their choice

The Defendantsontendthe City’s 6-1 hybrid plancomplieswith the lawand
wasthe result of a policy judgment, not an arbitrary choice or any intent to continu
discriminative past practice3.he only aspect of the City’s plan Plaintiff contests is
its at-large component fdposition 7. Plaintiff contendghe total elimination of any
at-large component in the election system is necessary to “completely” and “fully
remedy the § 2 violation. In Plaintiff's view, the retention of anlaaje seat puts
that seat currently “functionally ofimits” to Latino voters, ECF No. 27 at 6,
whereasher proposed singkenembermplanwould “provide Latinos withmmediate
influencé in a fourthdistrict. (ECF No. 31 at 2).

The nature oPlaintiff's challenge to Pasco’s remedy expands ugsarhallenge
to the former election scheme. Whereas Plaintiff contendeddrmeratlarge
election schemanpeded thability of Latino voters to elect representatives of their
choice, i.etheir abilityto determinecity council electionsPlaintiff’'s argumennow
includes the contention that temedy is unlawfulbecausethe citywide post
Impairs Latinos’ ability to influencethe outcome ofthe single position on the

Council. This type of “influence dilution” claim is addressedn the totality of
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circumstances analysis that follows.

A. Proportionality

Defendantsemphasizethat the City’s remedial planhas reconfiguredthe
residency districts to achieve “rough proportiondlityhere Latinos are a majority
of the registered aneligible voting populations in thredistricts(or 42.85% of the
total seats) This is a higher proportion than the Latino share of the citywide voting

age population, 38.5%The Supreme Court has noted that “[p]roportionality’ as
the term is used [in the totality of circumstances analysis] lihksnumber of
majority-minority voting districts to minority members' share of the relevant
population.” Johnson v. De Grandy512 U.S. 997, 1014 n.11 (1994)
Proportionalityhas evolved fromelevant evidenctor liability determinations ir§

2 cass, to aconvenient frequentlyusedredistricting tool aimed to edress vote
dilution. Both proposals before the court recogniee dreation ofthreemajority-
minority districts provides Latinos with a realistic opportunity to elect
representatives of thethoice Thisis “obviously an indication that minority voters
have an equal opportunity, in spite of racial polarization, ‘to participate in theg
political process and elect representatives of their choibe.'Grandy 512 U.S. at
1020.

Nevertheless, th8upreme Court has admonished that wpileportionality is

always arelevant factor in the totality of the circumstances inquiry, the court is not
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to place undue emphasis onLULAC v. Perry 548 U.S. 399, 436 (2006)This is
becausethere is no general requirement thatall remedies include ough
proportionality (although the facts may dictate it, as they do here), proportionalit)
may notbe used as a safe harbamdit is “not to be pursued at the cost of fracturing
effective coalitional distriis.” Covington v. North Carolina316 F.R.D. 117, 133
(M.D.N.C. Aug. 11, 2016)(appeal pendingge also, U.S. v. Euclid City School Bd
632 F.Supp.2d 740/53 (N.D.Ohio 2009) (rejecting assertion that a remedy must
result in roughly proportional representation, as “[s]Juch a contention confuses th
use of proportionality as one tool through which a reviewing court determines th
possible existence of vote dilution on the one hand, with a guarantee of proportion
representation on the other ... [tjhe former is common sense, the latter is prohibit

by statut€e’).

The degree of value assigned to proportionality may vary with the facts|

UndoubtedlyPasco has considered its neightexperience in devising a remedy
with proportionalityin this cae. In Montes v. City of Yakimahe mechanism
diluting theLatino vote was idntical to that in this case: a numbered pkEtem
with an at-large “citywide majority takes all election” for alevencity council
seats. 2015 WL 11120964, *2 (E.D.Wash. 2018)e City ofYakimahad proposed
a remedial electoral system that would include five singgenber district positions

and two atlarge positions.ld. at *2. Under the proposal, the twelatge positions
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would be filled in a single election by way of “limited voting” and without a primary.

“Instead each candidate who filed for office would appear on a singllet at the

general election,” and “each voter in the City would cast a single vote for any of the

candidates listed.”Id. The two candidates garnering the most vetesld be
elected. Id. The court concluded the City’s proposal was not entitled to deferenct
as it was neither “effective” nor a “full” remedgr severateasons. Firsiyakima’s
proposabposed unnecessary conflicts with state tasndating primariedd. at *5

*7. Second,it failed to provide rough proportionalifyld. at*8. These facts

distinguishthis case fronMontesand other casé&®laintiff citesin a significant way

" The Montesdecision explains that Yakima had asserted the Latino citizen voting
age population in Yakima was 22.97%, whighean “Latinos should,
mathematicallyhold 1.6 seats [on the seven memtauncil] to be proportional to
their share of the CVAP."Montes 2015 WL 11120964, *8. The city’s plan only
provided one majorityninority district.ld. The court concluded the City’s plan
failed to accord proportionality because “Defendants’ proposalives the Latino
population an opportunity to attaineaf the seven seatdd. The court concluded
proportionality was dsignificant indicator of whether an electoral plan provides an
adequate remedy..ld.

¢ Rough proportionality waalso absent inboth of the rejectedlegislated hybrid
proposals irHarvell v. Blytheville Sch. Dist. No, 326 F.3d 1038 {8Cir. 1997)
andU.S. v. Osceola Cnty, Fld74 F.Supp.2d 1254, 1256 (M.D. Fla. 2006)
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This factor favos Pascs remedy howeverthe analysis must procebécause
proportionality is not the endll be-all test for the remedy of a violation of § 2.

B. Racial Polarization

It has been stipulated and this court has found that voting in Pasco evidenc
racial polarization. In 8 2 caseacially polarized voting simply means tttte
race of voters correlates with the selection of a certain candidate or candidates; t
IS, it refers to the situation where differ@ates (or minority language groups) vote
in blocs for different candidates.Gingles 478 U.S. at 62. It “is thdifference
between choices made by [minorities] and whitesot the reasons for that
difference”ld. at 63.

The court rejects Plaintiff'snivitation to hold thathe findings onliability,
including the existence ofacially polarized votingautomatically dictates the
eradication of all atarge seats for thBascoCity Council. SeeECF No. 21 at 10.
None of the cases cited by Plaintiff support such a bhgéatrule. Such an
interpretation would eliminateither courbr legislative discretion and simply wrap
municipalities and “United States District Judges in a ‘simgégnber strait jacket.”
Paigev. Gray, 437 F.Supp. 18 171 (M.D.Ga. 1977)see alspU.S. v. Maregno

Cnty. Comm’n 643 F.Supp. 232 (S.D.Alal986), affd, 811 F.2d 610 (1lth
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Cir.1987)6tatingthis interpretation “would annihilate a court’s ability to examine
on an ad hoc basis the totality of the circumstances presented and thereby to fasl
an equitable remedy which does not intrude upon state policy more than necess
to meet the specific constitutional violations involved.”).

The impressive body of voting rights jurisprudence confitinag relief against
racially polarized bloc voting cautilize a hybrid election scheme withoubhating
§ 2 See e.g., Solomon v. Libe@nty. Conm’rs, 221 F.3d 1218, 1225 (T1Cir.
2000)(en banc)(finding no clear error in district court’s decision holding that
county’s use of alarge election scheme did not violate &l2spite high degree of
racially polarized voting and “vestiges of official discrimination” in the coynty
Tallahassee Branch of NAACP v. L&onty, Fla., 827 F.2d 1436 (11th Cir. 1987),
cert. denied 488 U.S. 960 (1988)affirming deference to legislatively adopted
mixed plan consisting dive singlemembemistricts and two at largelLalderon v.
Ross 584 F.2d 66 (5th Cir. 1978nodified on rehearing589 F.2d 909 (1979)
(approving 52 plan; Paige v. Gray 473 F.Supp. 137, 158 (M.D.Ga.
1977)(approving coudlevised 61 hybrid remedial plan for city commissioners of
the city of Albany, Georgia, allowing retention of a singléaage position slotted
for the mayor);U.S. v.Euclid City School Bd.632 F.Sup.2d. 740 (N.D.Ohio
2009)(approving city school board’s limited voting proposal and retentior ariget

elections as remedy for § 2 violatiot);S. v.City of Euclid 523 F.Supp.2d 641
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(N.D.Ohio 2007)(renedying the 82 violation by ptadng multi-seat &large contest
with hybrid 8-1 remedial plan providing eight singlemember districts while
retaining atlarge council president positionN.A.A.C.P. v. Kershawr@y., S.C,
838 F.Supp237 (D.S.C. 1993)(accepting hybrid remedial plan arising out-of at
large method of electing members of city council veithsingle member districts
and atlarge election of chair of county councilgast Jefferson Coalitiorfior
Leadership and Development v. Parish of Jefferstfi8 F.Supp. 28 (E.D.La.
1989)approving #member council with sisingle-district membes and one at
large member was sufficient to give voters a ‘“realistic ability to influghee
outcome of...elections,” despite the faone of tle singlemember districts created
by the defendants' plan had a majority of Afridamerican3; James v. City of
Sarasota, Flg.611 F.Supp. 25 (M.D. Fla. 1989pproving mixed plan submitted
by aty with two commissiones elected atarge by plurality vote)N.A.A.C.P. v.
City of Statesville, N.C 606 F. Supp. 569 (W.D.N.C. 1985pproving jointly
proposed replacement for-latrge method of election with hybrid-% plan
combining sixdistrict and two atargevoting mehodg; Vecinos DeBarrio Uno et
al., v. City of Holyoke et ab60 F.Supp. 515 (D.Mass. 1997)(holding that totality of
circumstances established thi#éy’s hybrid ward and alarge voting system for city
council did not deny Hispanics meaningful access aogount of race and

recognizing favorable policy underlyinglarge component insuring representation
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on behalf of the community as a whole)

Though legallyand statistically significant evidence of racial bloc voting exists
in this caseyoting israrely, completely polarizedDr. Engstrom analyzedight
primary and general electidity Councilcontess from2005,2009, and 2013he
last threeelectioncyclesthat presented voters with a choice between or among
Latino and nofrLatino candidates.(ECF No. 23 at § 6).Racially polarized bloc
voting existed irfive of the contestswhere Hispanic candidates received support
from an estimated 58.3% to 86% of Latino voters compared to only 7.1% to 39.5
of non-Latino voters. Racially polarized votingpccurred inboth the districtbased
primaiesand in the 2015 darge general electien

Five futile elections is enough to establispally significant evidence aécially
polarized voting in Pasco. However, minority cohesion @widrized voting was
not present in théhreecontests in 2005For examplethat yearJoe Cruz was the
Latino candidate for darge Psition 7. In the primary, he receivd8.2% of the
Latino and33.7% of the nonLatino vote. He lost the general election by just 53
votes, and received an estimated 200f the Latino vote and 497 of the non
Latino voe. (ECF No. 23 at 11224). Otherelection evidence that ndmatino
voters are willing to support Latino candidatesists, includingn the 2015 primary
election, where Latino candidates received 39.5% of the_atino vote. (ECF No.

23, Table).
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Though isolated election observatiordo not undermine§ 2 liability, the
evidencepertaining to polarization involvepatterns thatare notconsistently
extreme(such as90% favoring one candidate and 90% favoring anothidrg
evidencealso does notsuggest there arssurmountable barriers to coalition
building. Expert geidence oncitywide and districtcrossover voting isomewhat
spars¢® however, aioral argumenboth parties acknowledged crossover voting
the potential for coalitiobuilding exists.

The evidence that voting in Pasco tends to be racially polaribeddégree of
political cohesionand the eidenceof crossover votingactor into the court’s
totality of the circumstances analysisd decision

C. Compact vs. Atlarge; Size of the Districtand Influence

In both Defendantsand Plaintiff's plans, Latinos are in the minorityfaur out
of sevenpositionsand their‘political fortunes remain tied to the interests of other

voters.”®Hall v. Virginia, 385 F.3d 421431 (4" Cir. 2004). Plaintiff contends the

® Defendants’ expert does indicate that the ratioraldéhfe 61 plan includes that
“current and anticipated future numbers assure Latinos across the city the igcreas
prospect of forming useful coalitions with ndatino voters to elect a fourth favored
candidate of choice.” (ECF No. 26, Ex. 3 at T 11).

10 The court notes that in thhreedistricts where Latinos are not a majority, the

Latino voter demographicare not insignificant fractions See Appendix.AJsing

ORDER 33

n



© 00 N o o b~ w N e

N N N N N P PR R R R R R R R
N W N B O © oMM ~N oo ;N W N kB O

“one differencébetween the two proposals is that @ity’s at-large position deies
Latinos the “meaningful opportunity to win election now” (ECF No. 31 atffreas
a compact district would provide for the “immediate removal of dilutiveceff
(ECF No. 31 at ) If Plaintiff's argument is that the very existenceooke atlarge
position will enable the white majority voters of Pasco to control four Council seat
instead of three, thigroposition is akin to arguingatino votes will be diluted unless
their effect is maximized. But the law does not require such a reshitioD cannot
be inferred from the mere failure to guarantee minority voters maximum politica|
influence.Johnson v. D&randy, 512 U.S. 997, 1017 (1994 othing in theVoting
Rights Actrequires maximizing possible voting strength

Indeed, there are no legaénchmarks for this court to compare and determine
how much influence a minority group should have. Even if havirsgnaller
residency district could increase a minority group's influence, it is difficulst®ch
when an atlarge component causes legal injury by diluting the minority group's

influence and when the minority group is merely seeking more influéraceis

the 20162014 5year ACS estimates, which do not account for Pasco’s city limits,
Defendats’ expert estimatethe LCVAP as27.3% (District 3); 23.6% (District 4);
and 13.0% (District 5))Defendantsestimatesthe current percentage of Latino
registered voters@sed upon 201@atg for these districts are: 41.4%9i6trict 3),
40.9% (District 4), and 38.2% (&rrict 5), (ECF No. 33, Ex. 1)
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legally guaranteed The Supreme Court has repeatedly avoided ruling on the
viability of influence dilution claims.

The goal of § 4s not to guarantee success at the polls for mirpriyerred
candidates but to provide assurances of fairness in the electoral ptec€ssndy
512 U.S. at 10L4see alspNevett v. Sided71 F.2d 209, 236 (5th Cit978)(“the
equality involved is the equal opportunity to elect representatives. It féeative
equality, although not a guarantee of equality of result after all, the right to vote wg
protected, not the right to vote for the winning candidatélig guaanteeof § 2is
that a minority group will not be denied, on account of k@oeolor,the ability “to
elect its candidate of choice on an equal basis with other vowgogbvichv.
Quilter, 507 U.S146 153(1993) As a result, the question here is not whether the

Latino-preferred candidat&ill be elected to the ddirge position, but whether the

atlarge component would give Latinos less opportunity than others in the electorate

to form a majority and participate the political process.

A minority group that is too small to form a majority may be able to join with
other voters to elect a candidate it supports. However, such groups will be obligé
“to pull, haul, and trade to find common political ground” with other voters in the
district. De Grandy 512 U.S. at 1020.At this momentin time, this dynamic exists
in both Pasco’s darge position and Plaintiff's proposed “influence district”

(Position 5), wher¢he Latino population is in theninority. Whereasthe citywide
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Latino share of registered voting population is approximately @favhpareECF
No. 21-2 at 3 (29.81%) with ECF No. 3Bat 4 (31.8%9) the LCVAP inPlaintiff's
proposed residency distristestimated to b27.25%, which Plaintiff concedesas
least“comparable” (ECF No31 at 8)to the citywide statistic Based upon trends
showing an ever increasing Latino voting age populatioth fmarties predicthese
levels of influence increasing and shifting over tlegtrdecade. The courannot
andneed notlecidewhichseat (Defendant®osition 7 or Plaintiff’ $2osition5) will
most quicky accommodatéavorable change for Latinos in Pasco.

Plaintiff contends more difficultoalition-building, socioeconomics and cost are
the reasons Latinos do ridtave an opportunity to influence or win electiora an
atlarge setting. (ECF No. 31 at 8).A socioeconomic disparity between Latinos
and nonLatinosexistsin Pasco. (ECF No. 24, Ex)BThis digarity also presents
itself geographically Between predominantly Latino east Pasco and predominantly
White west Pasco.” (ECF No. 24 at 21, 59).

Plaintiff's expertMr. Cooperopines that‘the geographic and soesaconomic

divide would disadvantageampaign funding and getut-the vote efforts for Latino

candidates in an-ddrge election compared to an election in a geographically smaller

and less populous singleember district.’ {ECF No. 24 at 21, { $0See alsoECF
No. 27 at 1611, ECF No. 2&t 1 19. These contentions are commonly made in

voting rights cases. Generally speaking, many features of our political system, su
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as majority vote requirements and the high costs of campaigning, combined wi

sociceconomic disparities, often affect accesthe political process.

Socioeconomic disparities alone do not show that minorities do not have equal

access to the political proces¢easey v. Abbqt830 F.3d 216, 275 {SCir. 2016).
Evidence that might suggest socioeconomic disparities impeédectoral
participation include reduced levels of votegistration, lower voter turnout among
minority voters, costly campaign financial expenditures forlage elections,
evidence of minorities being discouraged from running for office becauseaufghe
of an atlarge campaign, oevidenceminority voters are hindered in registering,
casting ballots, qualifying to run, and campaigning for public offitae parties
have not offered this evidence. Instedm recordsuggestshat Latinos have run

for political office in Pasco andas Plaintiff indicates “...the Latino
community...has repeatedjpyoduced and supportechndidates for officé.(ECF
No. 21 at 3emphasis addel) This does not suggestack of access to the political
process. Thoughsacioeconomic impediments raoubt existthe courtfinds there
IS an insufficient basis to concludéat socieeconomicsand costwould be
significant impedimerst to Latino participation inthe single atlarge election
provided for in theCity’s remedialplan

As for the potential for coalition building, treeis plenty of room @r

disagreement Plaintiff contends coalitions are more likely to occur and to assist

ORDER 37

h




© 00 N o o b~ w N e

N N N N N P PR R R R R R R R
N W N B O © oMM ~N oo ;N W N kB O

Latino voting strength in a compact district where voters are “more likely to find
common ground” because “they share common interests driven by geography: th
children attend the same schools and play in the same parks they use the sé
libraries and roads, and they walk under the same streetlights.” (ECH [d08).
However, citics of puredistrictbased election forms cite the fact they can produce
a balkanizing effect, splintering communitiasd having the unintended effect of
increasing racial divides. The Supreme Court has warned abgtstbh@al and
political costs of dividing communities along racial lines in the name of improving
electoral systems$ee, e.gShaw v. Ren®09 U.S630, 657(1993)(observing that
“[r]acial gerrymandering, even for remedial purposes, may balkanize us int(
competing racial factions; it threatens to carry us further from the goal of a politice
system in which race no longer matters..."Consideringthe shape of Plaintiff's
District 5 (Appendix B andECF No. 24 at 13t is reasonable to question hoveth
shape and sizef thatgeographic unit would encourageg@atersense of cohesion
or shared identity over that of the citylatge.See discussighani Guinier, Groups,
Representation, and Ra€&gonscious Districting: A Case of the Emperor's Clothes,
71Tex.L.Rev. 1589, 1603 (1993).

Defendants countehat the proposed single-large position is “the nextest
electoral opportunityfor Latinos in Pasco. They contend the inclusion of the at

large district: 1) provideScity-wide representation and acecaability’; 2) avoids
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the “political ‘balkanization that can occur in exclusively singeember district
cities and provide greater cityide unity’; 3) gives “candidates the option to run for
one of two seats 4) “doublds] the number of times a givaaitizen could vote fo
representation on the couricil5) gives “Latinos who reside in nemajority-
minority districts an eventual opportunity to elect their candidate of choice, wheres
Latinos in an exclusively SMD plan may never have that opporturtiteyf reside

In anonmajority-minority district”; and6) provides “more flexibility to address the
City’s changing demographics duringrpds in between redistrictifig(ECF No.

30 at7-8). Defendants’ expert also explains that “[s]cholarly studies suggest tha
these new prospectghree ‘opportunity districts’ plus a fourth citywide ‘influence’
opportunity — might energize Latinos to register and turn out to vote in future
elections” azompetiveness has been showhédamonglie strongest ceelations

of voter turnout’ (ECF No. 26, Ex. 13 at  12).

These competing contentions are an inescapable part of redistricting
controversies. While vote dilution is a comparative inqujrthe cout must be
cautious notpre-empt the legislative taskWise v. Lipscomb437 U.S. 535, 539
(1978) (plurality) (White, J.) The essence of Plaintiff’'s attack on the singliaege
position is that it fails to maximize Latino influence for purposes of forging an
advantageous coalitiorGiven the facts herejmost importantly the redesign of the

election scheme for the oth&ix districts,the caurtis not persuadethat thesizeor
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atlarge nature oPosition 7adversely affectsatino potential to form a majoriigny
more or less than a seventh compact district would

D. Majority Vote Requirement andAnti-single Shot Rovisions

Dr. Engstrom identifies the majority vote requirement and inability to engage in
“bullet” or “single shot"voting*! as “two features of the-ddrge arrangement which
enhance the ability of a majority of voters to dilute the votes of the Latinority
in Pasco.” (ECF No. 23 at T 10). These featpegsist in both proposals whether
the election is distriebased or includes an-krge component. However, the
dilutive effects of these features are minimized where there is anhgkeatlarge
position, compared to an-krge election for every sedthe arrangement Dr.
Engstrom was referring o his report) In a majority rule system there will always
be an inherent disadvantage to the minority struggling for political power.

E. Tiebreaks

Plaintiff contends the problem with the retention of atlaeje position is

11 With singleshot voting, “a group of voters can cast[] one vote, if they wish, for
the candidate favored by the group, and not cast[] any of their remaining votes fol
any other candidate. By withholding their remaining votes from the candidates
competing with their preferred choice, minority voters have a better chance to
finish among the top...candidates and win one of the...seats.” (ECF No. 23 at {

26).
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compounded by the factahgeographic districts are evenly split between three
majority-Latino and three majorityWhite districts. Plaintiff speculates that witts

evensplit, the atlarge positionwill becomea “critical” “swing vote” or “decisive
vote” on issues “on which the two populations are dividédCF No. 27 at 1112).
This court is unwilling to makaspeculative assessment on the outcome of political
eventsbasel upon theodd numberof seats and number of majortyinority
districts, especially considering theourt’'s analysis is focused upon ensuring
opportunity, not controlThere is no evidence that any member of the Cayr(il,
including theselected mayorhas more power or authority than any other member
Unlike in the case cited by Plaintitfarper v. City of Chicago Height223 F.3d
593, 600 (¥ Cir. 2000), the position of mayor is not slotted for théaege position
and there is no evidence of thequent needgfor a tiebreaking vote. Nor can the
court anticipate there will be tie votes where therao evidence suggesting that
elected officials are unresponsive to the needs of the minority community or th;
representatives are politically wsponsive to Latino voter interestslere, there
simply is no risk of thetnacceptablgravitation of power” to any single position.
Dillard v. CrenshawCnty, 831 F.2d 246 (I1Cir. 1987)(emphasis added)(rejecting
at-large chairperson position on the Council given the possibility of an unacceptab

gravitation of enhanced power to the position and ultimately agreeing upon a rotatig

feature).
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F. Policy

Policy considerations certainly counsel restraint in this case.

There is no evidence that the polimshind Pasco’s remedial plan is tenuous. The
court has carefully considered the stated rationale underlying the legislativ
provision for the City’s plan, to wit: 1) “its providing three Latino citizesterage
majority districts, the same number as possible under the ACLU’s preferred sevs
district plan;” 2) “the plan providing greater opportunities for voters to influence the
number of elections for members of the City Council and for voters to have th
opportunity to run for seats on the City Council”; and 3) “the possibility of greate
continuity of government and ease in implementation.” (ECF No. 26, Ex. 10 at 2
There is no basis for this court to question the reasonableness of these stated inte
and indeed, these are considerations that one would expect to give guidance i
remedial election scheme.

Municipal election systems with at least ondaatje componentre extremely
commonnationwideand used in nearlgll of Washington’s code cities for their city

councik. (ECF No. 25 at 22, n. 2@iting http://mrsc.org/getdoc/c86eld¥rae

407eacbabe4d0fOb28c1l/Councklectionby-Wardsor-Districts.asp) State law,

as it applks to Pasco, expresseglearpreference for afargecity councilmember
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elections. The flexibility in election forns that many other stat&€shave long
accordedheir municipalities,supports the obvious fatttat one form does not suit
all. Each formhas possible advantages and disadvanta§es City of Tucscon v.
State 229 Ariz. 172174(2012) @ArizonaSupreme Court recognizing thatithough
atlarge members are responsible to electors in the entire city, this may diminis
attention to the interests of particular neighborhoods or groups; disset
elections, in contrast, assure representation from different geographic areay but n|
elevate particular interests over citywide ofjes.The factWashingtonStatehas
maintained laws imposingn atlarge electoral schenm municipalitiegs a factor
this court considers in the calculus héteuston Laywers Ass’n v. Attorney General
of Texas 501 U.S. 419426427 (1991)({T]he Satés interest inmaintaining an
electoral system.is a legitimate factor to be considered by courts among the totality
of circumstances...”)
G. Totality of the Circumstances

Changes iman electionsystem invariably bring about results that cannot be

predicted with any degree of accuradyhen placed in the position of reviewing a

legislatively enacted remedial plarich has yet to biecally tested the court must

12See e.gAriz.Rev.Statute§8 9-232.04, 9273 (alloving noncharter cities and
towns to choose betweenlatge and distriebased council electiondjla. Stat.§

124.011
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be wary of making predictions, involving itself unnecesgaripolitical judgments,
or directing unnecessary changd.pkecedent cautions judicial restraint in this area.
Vote dilution cases are circumstantial evidence cases often challenggangeat
voting schemes. While case law offers some directias,nearlyimpossible to
locateanalogous cases when the test is so hefadlydriven For this reasorthe
court is unable tdfollow in the footsteps of'the six representative cases Plaintiff
suggests They areall inapposite becaudbey involved different legal standards
applicable tojudicially orderedplans!® or involved legislative proposals lacking

proportionality*“or occurredn places with significantly more deplorable histories

of “open and unabashed” discrimination in all areas including the voting laws

13 See e.g).S. v. Dallas Cnty Comm’n, Das Cny., Ala, 850 F.2d 1433, 14389

(11 Cir. 1988) {udicially createdplan imposedremedy creating five single
member districts, including one “swing” district, where there was strong evidenc
African American candidates would not be ablecdonpete for an darge seat);
Chapman v. Meiedd20 U.S. 1 (1975)(striking down cowotdered eapportionment
that had a total deviation of 20.14%).

14 Montes v. City of Yakim&015 WL 11120965 (E.D.Wash. 2018)S. v. Osceola
Cnty, Flg 474 F.Supp.2d 1254, 1256 (M.D. Fla. 2006)
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themselves, ecamics and social life!®> Even in the case dNilliams v. City of
Texarkana, Ark.861 F.Supp. 771 (W.D.Ark. 1993), where it was agreed the remedy
would be judicially imposed, the court cidthold that the City’s proposedbplan

was unlawful or would not remedy the Voting Rights Act violat®6il F.Suppat

772 (W.D.Ark. 1993)eciding the 70 plan was the plan “more prudent” because it
presented the “greatest potential for” proportionepgesentation and “less potential
for provoking continuing dispute, which would not be in the best interests of thg
citizens...”); seealso, Williams v. City of Texarkana, Ar82 F.3d 1265 (8Cir.
1994)(leaving validity of the @ plan, chosen by the etecate after the court
imposed the-D plan, for future determination of the district court should a challenge
be mounted).

The casdaw illustrates the fact there is no single “correct” way to design a
government sometimes there are competing interests which can’t be reconciledg
there is no clear formula as to how much voting strength an individual citizem shou
have; and it is not the role of the court to “calibrate democracy in the vain search f
an optimum solution.Evenwel v. Abbottl36 S.Ct. 11201140(2016). The “full”

and “complete” remedy standasihot a standard that lends itself to application with

15Dillard v. Crenshaw @ty., 649 F.Supp. 289 (M.D.AL. 1986)(class action lawsuit

involving challenge to atarge systems in nine counties).
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mathematical exactitude.

In reviewing Pasco’s remedial plan the court has considered on one side of t
scale lies a history of not a single Latino ever having electoral sun@essntested
Council election, the presence of racially polarized elections, and aesmmnomic
divide. On the other side of the scale is proportionality, the absence of distoiypina
voting practice and intent, viable policies underlying th& @lan, the participation
of Latinos in electionsgrossover votingdemographis in a state of fluxand
officials’ responsiveness. The court concludes the totality of the circumstance
judged by the recorldefore this court, make it possible to reconthieretentionof

a single alarge seatUnder Pasco’s remedial plan, Latinos possess an equa

opportunity to elect representatives and to participate in the political process, whi¢

waspreviouslydenied to them under the altlarge election scheme.

The City’s plan complies with the “full and complete” remedy standard and doe
not violate the Constitution or Voting Rights Act anew. Accordinglg,dourdefers
to the City’splan.

V. IMPLEMENTATIO N
The PascoCity Council did not vote on how the proposal should be

implemented, leaving this decision to tlkeeurt. The court orderimmediate
implementation anarders thatevery seabe up for election in 2017, with four

positions(Positions 1, 3, 4 and @)ected to a-4ear termand for this election only,
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3 positions(Positions 2, 5 and 7¢lected to a ¥ear term of office. Prompt
iImplementation is required for an effective remedllgis was recognized by the
parties in théPatial Consent [@cree and briefing schedule in this case. This option
assures citizenwill havetheir voicesheard now.

VI. INJUNCTION

Plaintiff has proposed that the court order that the “City of Pasco is permanently
enjoined from administering, implementing or conducting any future elections fo
the Pasco City Council in which members of the City Council are electad ah
large basis, whether in a primary, general, or special electidimé court denies
this request.Future redistricting shall be done @ manner that complies with the
terms and intent of this Judgment and the Partial Consent Decree entered
September 2, 2016, and otherwise compligls theprovisions and requirements of
the Voting Rights Act52 U.S.C. § 1030&t seq

VII. CONCLUSION

The task before the court is not one it has taken lightlgseissues do not
lend themselve® easy analysiand no court has devised a formula to resolve the
guestion of where the ideal solution lies for PasComplicating the analysis, the
facts aran a constant state of chandegislative apportionment is an issue which
justifies ongoing evaluation and adjustmémt the executive and legislative

branches of governmenif necessary. Washington state law makes these
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adjustments mordifficult and less likely to occur voluntarilyFor some concerns
a judicial remedyis absentand ‘elief must come through an aroused popular
conscience that sears the conscience of the people’s representBikes . Carr
369 U.S. 186, 2601962).

As a final note, the court commends tharties and the ACLUor their
collaboration prior to and subsequent to the filing of this lawstiitrough their
sincere cooperationmost importantly, this case has been decidedime to

effectuate change before the nebdction

ACCORDINGLY, IT IS HEREBY FINALLY ADJUDGED AND
ORDERED:

1. Plaintiff's Motion for Entry of Plaintiff's Proposed Remedial PI&CF
No. 2]) is DENIED. Defendants’ Motion for Entry of Proposed Remedial Plan and
Final Injunction ECF No. %) is GRANTED.

2. The ourt herein approves, as a remedy for the § 2 violation, the City'
remedial plarandthe map reproduced in Appendix A.

3. The City of Pasco is ordered to take all steps necessary to implement tf
plan in order to place all sevemgitions up for election in 2017 and thereafter,
provided, however, that the City may revise the distiietsed on annexations,
deannexations, and population changes reflected in the decennial census andg

appropriate times in the future when necessary to confothe taw.
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4. In order to preserve the current staggered election plan for members of ti
City Council,Positions 1, 3, 4 and Will be elected for a fouyear term Positions
2 and 5 and the daérge seatPosition 7)will be initially elected to tweyear terms
and thereafter to fowyear terms.

5. This decision and separately entered Judgngehinding upon all parties
and their successer Future redistricting shall be done in a manner that complieg
with the termsand intentof this Order and the Partial Consent Decrestered
September 2, 2016, and complies with the Voting Rights Act.

6. Without affecting the finality of thidinal decision and its associated
Judgment, he ourt retains jurisdiction of this cagshrough45 days after the
certification of the2017 general electidior the purpose of enforcing its ordeasd
if necessary, for the disposition of any remaining unresolved issues.

The District Court Executive is hereby directed to enter this Ostder
Judgment accordingly, and provide copies to counsel.

DATED THIS 27" day of January, 2017.

sLonny R. Suko

LONNY R. SUKO
SENIOR U.S. DISTRICT COURT JUDGE

ORDER 49




APPENDIX A



District

| K
|
3
4
s
B

City's Proposed Plan

055 | 050 l 045 037
| 032
043
042'038

044

033
034

039

035

I i
0.1'4 |®09 @@5




Plan M8

Total (VAP Hispanic Total Pop

District (2010-14)  CVAP (2010
1 | 3148 | 1701 | 10048 | 54.0%
2 3,488 1,825 | 10009 | 523%
3 7,828 2136 | 10532 | 273%
4 6535 | 1542 | 10062 | 236%
5 7,744 | 1007 | 11,003 | 13.0%
5 3,998 2,239 10,798 56.0%
Total | 32,742 10,450 62,452 31.9%
Total deviation from ideal: 9.55%
Mate: Equalizes 2010 pogulatian [census arwmerzted) within 2016 city limiss.
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District Population

8724
8865
8587
9026
8980
9102
9168

N o oA 0w =

Total 62452

Ideal district size = 8,922

Total Deviation

District 18+_Pop

5165
5596
5187
6090
6108
6365
6047

N o oA w0 =

Total 40558

Note:

Population Summary Report

Pasco City Council --Plaintiff's Remedial Plan -- 7 districts

Deviation

-198
-57
-335
104
58
180
246

18+ Latino

4062
4301
4031
1403
2661
1242
1483

19183

% Deviation

-2.22%
-0.64%
-3.75%
1.17%
0.65%
2.02%
2.76%

6.51%

Latino

7292
7289
7161
2495
4697
2175
2626

33735

% 18+ Latino 18+ NH White

78.64%
76.86%
77.71%
23.04%
43.57%
19.51%
24.52%

47.30%

859
1013

995
4318
3091
4703
4043

19022

% Latino

83.59%
82.22%
83.39%
27.64%
52.31%
23.90%
28.64%

54.02%

% 18+ NH
White

16.63%
18.10%
19.18%
70.90%
50.61%
73.89%
66.86%

46.90%

NH White

1074
1214
1195
5936
3816
6291
5731

25257

% NH White

12.31%
13.69%
13.92%
65.77%
42.49%
69.12%
62.51%

40.44%

% Latino of all

citizens

74.86%
72.78%
69.99%
30.88%
46.11%
19.85%
31.05%

45.02%

% Latino
CVAP

54.78%
56.29%
54.08%
27.37%
28.98%
14.24%
24.04%

32.02%

% Latino of
Registered
Voters

65.76%
65.33%
61.73%
19.25%
27.25%
15.45%
20.36%

29.81%

(1)% LCVAP calculated by disaggregating 2010-2014 ACS block group estimates for 18+ citizen Hispanics and Non-Hispanics to 2010 census blocks.

(3) Surname match of registered voters as of Nov. 30, 2015
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