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bmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Mar 19, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BRIAN LOWERY,
NO: 4:17-CV-5036RMP
Plaintiff,
ORDERGRANTING DEFENDANT'’S
V. MOTION FOR SUMMARY
JUDGMENT AND DENYING
COMMISSIONER OF SOCIAL PLAINTIFF'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

BEFORE THE COURT are crossotions for summary judgment from

“Commissioner”), ECF Nol4. Mr. Lowery sought judicial review, pursuant to 42
U.S.C. 8§ 405(gand 42 U.S.C. § 1383(c)(3)f the Commissioner’s denial bis
claims for supplemental security inconneder Title XVIof the Social Security Act
(the “Act”). SeeECF No. 13.The Court has reviewed the moticarsdthe
administrative record, and is fully informed. The motions were heard without o
argument. The Court grantDefendant’'smotion for summary judgment, ECF No.

14, and denied/r. Lowery’s crossmotion, ECF No. B.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT-~ 1
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BACKGROUND

A. Mr. Lowery’s Claim for Benefits and Procedural History

Mr. Lowery applied for supplemental security incgmkild’s insurance
benefits,and disability insurance benefits through applications file@cdimber 30,
2013 Administrative Record (“AR"P35-54.1 Mr. Lowerywas 3 years old at the
time thatheapplied for benefitsHe completed seven years of schodiR 46. Mr.
Lowery initially allegedthathis onset date waSecember 1, 2009AR 249. Mr.
Lowery's applications for supplemental security incoetald’s insurance benefits,
and disability insurance benefits were denied initially and upon setsmation, and
Mr. Lowerytimely requested a hearing.

B. February 3, 2016 Hearing

A video hearing took pladeefore Administrative Law Judge (“ALJ”) M.J.
Adams onFebruary 32016, withMr. Loweryrepresented by attorn€had
Hatfield.> Mr. Lowery responded to questions frdris attorney and Judge Adams.
A vocational expert, Kimberly Mullinax, also appeared at the heaAughe
hearing, the partiemgreedhat Mr. Lowery’s alleged onset date wastober 22,
2013 a date associated with Mr. Lowergpplication forsupplementakecurity

income benefits AR 4345, The ALJ clarified that becauddr. Lowery agreed to

1The AR is filed at ECF No. 9.

2 Attorney Chad Hatfieldalso representdr. Loweryon appeal.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT~ 2
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amend his alleged onset ddtewas withdrawing his Title |l disability insurance
benefits claim and his Title Il child’s insurance benefits claida. Mr. Lowery
agreed that he was withdrawing his Title Il clainhd.
C. ALJ’s Decision
OnJuly 26,2016, the ALJ issued an unfavorable decisiorMarLowery.
AR 19. Utilizing the fivestep evaluation process, Judge Adams found:
Step one:Mr. Lowery had not engaged in substantial gainful activity simse
alleged onset date of October 22, 20AR 24.
Step two: Mr. Lowery has the following severe impairments: status ptagi
wound toabdomen, lumbar spine degenerative disc disease, organic mer
disorders, schizoaffective disorder, anxiety, and depresgsiB24.
Step three:Mr. Lowery does not have an impairment or combination of
impairments that meets or medically equals one oligtel impairments in
20 C.F.R. Part 404, Subpart P, AppendidAR 25.
Residual Functional Capacity (“RFC”): The ALJ found thaMr. Lowery
had the RFC to
perform light work as defined in 416.967(@xcept that hHe
claimant can lift/carry 20 pounds occasionally, 10 pounds
frequently and he can stand/walk for about six hours, sit for about
six hours in an eigktour workday. The claimant is limited to
frequently climbing ladders, ropes, or scaffolds, as well as
frequent stooping. Next, the claimanbsld avoid concentrated
exposures to extreme cold, vibrations, and workplace hazards

such as machinery or unprotected heights. In addition, the
claimant can perform simple, routine tasks and follow short,

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT~ 3
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simple instructions. He can perform work thatdsekttle or no
judgment and can perform simple duties that can be learned on
the job in a short period of less than thirty days. The claimant
can respond appropriately to supervision, but he should not be
required to work in close coordination with cokers where
teamwork is required. He can deal with occasional changes in
the work environment. Finally, the claimant can do work that
requires no contact with the general public to perform work
tasks.

AR 26-27.

Step four: Mr. Lowery has no past relevamiork experiencdor the purposes

of social security disability determination&R 32 (citing 20 C.F.R. 416.965)

Step five: Mr. Lowerywas not disabled for purposes of the Social Security
Act. AR 3233. The ALJ consideretir. Lowery's age, education, work
experience, and RFC, and found thnete are jobs that exist in significant number
in the national economy thitr. Lowery can perform.id.

The ALJ’s decision became the final decision of the Commissioner when
Appeals Council denielllr. Lowery's request for review on January, ZD17. AR
1. Mr. Lowerynow seeks judicial review.

APPLICABLE LEGAL STANDARDS

A. Standard of Review

Congress hasrpvided a limited scope of judicial review of a Commissioneg
decision. 42 U.S.C. £05(g). A court may set aside the Commissioner’s denial

benefits only if the ALJ’s determination was based on legal error or not support

substantial evidencesee Jones v. Heckler60 F.2d 993, 995 (9th Cir. 1985) (citin

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT~ 4
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42 U.S.C. #05(g)). “The [Commissioner’s] determination that a claimant is not
disabled will be upheld if the findings of fact are supported by substantial evide
Delgado v. Heckler722F.2d 570, 572 (9th Cir. 1983) (citing 42 U.S.CLG5(Q)).
Substantial evidence is more than a mere scintilla, but less than a preponderar
Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 19M8xCallister v.
Sullivan 888 F.2d 599, 6002 (9th Cir. 1989). Substantial evidence “means suc
evidence as a reasonable mind might accept as adequate to support a conclug
Richardson v. Peraleg02 U.S. 389, 401 (1971) (citations omitted). “[S]uch
inferences and conclusions as the [Commissioner] may reasonably draw from
evidence” will also be upheldVark v. Celebrezze48 F.2d 289, 293 (9th Cir.
1965). On review, the court considers the record as a whole, not just the evidg
supporting the decisions of the Commission&teetman VSullivan 877 F.2d 20,
22 (9th Cir. 1989) (quotingornock v. Harris 648 F.2d 525, 526 (9th Cir. 1980)).
It is the role of the trier of fact, not the reviewing court, to resolve conflicts
evidence.Richardson402 U.S. at 400. If evidence supports more than one rati
interpretation, the court may not substitute its judgment for that of the
Commissioner.Tackettv. Apfe] 180 F.3dL094,1097(9th Cir. 1999)Allen v.
Heckler, 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision suppgrteq
substantial evidence will still be set aside if the proper legal standards were no
applied in weighing the evidence and making a decidBrawner v. Sec’y of Health

and Human Service839 F.2d 432, 433 (9th Cir. 1988). Thugh#reis substantial

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT~ 5
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evidence to support the administrative findings, t¢inefeis conflicting evidence
that will support a finding of dier disability or nondisability, the finding of the
Commissioner is conclusiveSprague v. Bowe812 F.2d 1226, 122380 (9th Cir.
1987).

B. Definition of Disability

The Social Security Act defines “disability” as the “inability to engage in any

substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in deathichwas lasted or
can be expected to last for a continuous period of not less than 12 months.” 41
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(A). The Act also provides that a claimant §
be determined to be under a disability only if his impairments are of such sevel
that the claimant is not only unable to do his previous work, but cannot, consid
the claimant’s age, education, and work experiences, engage irhangulitstantial
gainful work which exists in the national economy. 42 U.S.CIZRd)R)(A),

1382c(a)(3)(B). Thus, the definition of disability consists of both medical and

vocational component€Ediund v. Massanar53 F.3d 1152, 1156 (9th Cir. 2001).

C. Sequential Evaluation Process
The Commissioner has estahhkd a fivestep sequentiavaluation process
for determining whéter a claimant is disabled. 20 C.F.R. § 416.920. Step one

determines if he is engaged in substantial gainful activities. If the claimant is

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT-~ 6
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engaged in substantial gainful activities, benefits are denied. 20 €§.R.
404.1520(a)(4)(i)416.920(a)(4)(i).

If the claimant is not engaged in substantial gainful activities, the decisior
maker proceeds to step two and determinesiventte claimant has a medically
severe impairment or combination of impairments. 20 C.F.R0881.520(a)(4)(ii),
416.920(a)(4)(ii). If the claimant does not have a severe impairment or combin
of impairments, the disability claim is denied.

If the impairment is severe, the evaluation proceeds to the third step, whi
compares the claimant’s impairment with a number of listed impairments
acknowledged by the Commissioner to be so severe as to preclude any gainfu
activity. 20 C.F.R. 8804.1520(a)(4){), 416.920(a)(4)(iii);see als®0 C.F.R.
8404, Subpt. P, App. 1. If the impairment meets or equals one of the listed
Impairments, the claimant is conclusively presumed to be disabled.

If the impairment is not one conclusively presumed to be disaltheg
evaluation proceeds to the fourth step, which determinesaitibe impairment

prevents the claimant from performing wahlathe has performed in the past. If tf

plaintiff is able to perform his previous work, the claimant is not disabled. R&C,

88404.1520(a)(4)(iv), 416.920(a)(4)(iv). At this step, the claimant’'s RFC
assessment is considered.
If the claimant cannot perform this work, the fifth and final step in the proq

determines whéerthe claimant is able to performhetr work in the national

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT~ 7
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economy in view of his residual functional capacity and age, education, and pa
work experience. 20 C.F.R. 894.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v.
Yuckert 482 U.S. 137 (1987).

The initial burden of proof rests upon the claimangstablish a prima facie
case of entitlement to disability benefiRhinehart v. Finch438 F.2d 920, 921 (9t
Cir. 1971);Meanel v. Apfell72 F.3d 1111, 1113 (9th Cir. 1999). The initial burd
is met once the claimant estahbs that a physical or mental impairment prevents
him from engaging irhis previous occupation. The burden then shifts, at step fiv
to the Commissioner to show that (1) the claimant can perfdren substantial
gainful activity, and (2) a “significant number of jobs exist in the national econo
which the claimant can perforniKail v. Heckler 722 F.2d 1496, 1498 (9th Cir.
1984).

ISSUES ON APPEAL

A. Did the ALJ reversibly err by discrediting Mr. Lowery’s subjective

complaints without specific, clear, and convincing reasons to do so?

B. Did the ALJ reversibly err by improperly weighing the testimony

evidence ofMr. Lowery’s medical providers?

C. Did the ALJ fail to meet his burden at step five to identify specific jobs

available in significant numbers, which Mr. Lowery could perform in

light of his specific functional limitations?

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT-~ 8
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DISCUSSION
I. Plaintiff's Subjective Complaints
Mr. Lowery argues thatthe ALJ failed to providelear and convincing
reasoms, suppored by subsintial evidence, for rejecting Mr. Loweryssibjective
symptom testimony regarding the extenhisfimpairments. ECF No. 13 46
(citing Garrison, 759 F.3d at 10145).
It is the province of the ALJ to make credibility determinatioAadrews v.

Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995). An ALJ engages in sstefo analysis

to determine whether a claimant’s testimony regarding subjective pain or symptoms

is credible. SeeSSR 163p, 2016 SSR LEXIS 4

“First, the ALJ must determine whether there is objective medical eviden
an underlying impairment which could reasonably be expected to prodyzanhe
or other symptoms allegedMolinav. Astrue 674 F.3dL104,1112(9th Cir. 2012)
(internal quotation marks omitted).The claimant is not required to show that
impairment could reasonably be expected to cause the severity of the syghpton
has allegedsheneed only show that it could reasonably have caused some deg
the symptom.”Vasquew. Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal
guotation marks omitted).

Second, {i]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimant's testimony dhewgeverity of

the symptoms if [the ALJ] givespecific, clear and convincing ins’ for the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT-~ 9
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rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 20X#ternal

citations and quotations omitted)Géneral findings are insufficient; rather, the AL

must identify what testimony is not credible and what evidence undermines the
claimant's complaints.’ld. (quotingLester v. Chater81 F.3d 821, 834 (9th Ci

1995)); see alsdrhomas v. Barnhare78 F.3d 947, 958 (9th Cir. 2002)T]he ALJ

must make a credibility determination with findings sufficiently specific to permit

the court to conclude that the ALJ did not arbitrarily discredit claimant's
testimony?’)). “The clear and convincing [evidence] standard is the most demar
required in Social Security casesGarrison v. Colvin 759 F.3d 995, 1015 (9th Cir
2014) (quotingMoore v. Comm'r of Soc. Sec. Admiv.8 F.3d 920, 924 (9th Cir.
2002)). An ALJ may consider numerous factors in making this determination,
including the claimant’s reputation for truthfulness, inconsistencies either in the
claimant’s testimony or betwedis testimony and conduct, the claimant’s daily
activities, the claimant’s work record, and testimony from physicians and third
parties concerning the nature, severity, and effect of the symptoms of which th
claimant complainsThomas 278 F.3d at 9589.

In this case, the ALJ found that Mr. Lowesatisfied the first step of the
analysis, but concluded that the objective medical evidence and Mr. Lowaity's
activities andreatment historyvere inconsistent with Mr. Lowery’s allegation of

total disability. AR 27-29.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT~ 10
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1. Objective Medical Evidence

Mr. Lowery argues that the ALJ erred in finding that Mr. Lowery’s subject
testimony lacked credibility becaudee objective medical evidence of record did
not substantiate Mr. Lowery’s alleged level of physical and mental impairment.
28-29.

“Contradiction with the medical record is a sufficient basis for rejecting th
claimant’s subjective testimony Carmicklev. Comm’r, SSA533 F.3d 1155, 1161
(9th Cir. 2008). An ALJ may disbelieve a claimant’s testimony if the claimant
submits objective medical findings of an impairment that would normally produ
given symptom, but testifies that he experiences the symptom to a greater deg
than would normally be expectett. (noting that the ALJ must makspecific
findings justifying the decision)An ALJ may find a claimant’s testimony not

credible in part or in whole, but the ALJ may not disregard the claimant’s testin

solely because it is not substantiated affirmatively by objective medical egideng¢

SeeRobbins v. Soc. Sec. Admi66 F.3d 880, 883 (9th Cir. 200&)ght v. SSA
119 F.3d 789, 792 (9th Cir. 1997); SSR3$ 2016 SSR LEXIS 4

With regards to mental health, “it is error to reject a claimant’s testimony
merely because symptoms wax and wane in the course of treatiGamtison v.
Colvin, 759 F.3d 995, 1017 (9th Cir. 2014). An ALJ must consider reports of
improvemenin the conéxt of mental health issues with an understanding of the

claimant’s overall welbeing. See Ryan v. Comm’r of Soc. $&@8 F.3d 1195,

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT~ 11
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1200 (9th Cir. 2008). These reports “must also be interpreted with an awareng
improved functioning while being treated and while limiting environmental stres
does not always mean that a claimant can function effectively in a workplace.”
Garrison 759 F.3d at 1017 (citingutsell v. Massanayi259 F.3d 707, 712 (84@ir.
2001)).

However, @ ALJ's error may be deemed harmless if, in light of the other
reasons supporting the overall finding, it can bectuded that the error did not
“affect| ] the ALJ's conclusion.’Batson v. Comm'r of Soc. Sec. Adns9 F.3d
1190, 1197 (9th Cir. 20043ee also Stout v. Comm'r, Soc. Sec. Admhial F.3d
1050, 105455 (9th Cir. 2006) (describing the harmless etest as whethetrtlie
ALJ's error did nomaterially impact his decisioji’Robbins v. Soc. Sec. Admin.
466 F.3d 880, 885 (9th Cir.2006) (holding that an error is harmless if it was
“Inconsequential to the ultimate nondisability determinatiof\.decision of the
ALJ will not be reverse for errors that are harmlessBurch v. Barnhart400 F.3d
676, 679 (9th Cir. 2005).

Mr. Lowery claimshe suffeis from sevee bak and abdominal painAR 52-
67. The ALJ observed that Mr. Lowetsikes medication to manage his alleged
pain. AR 28.However the ALJ found that thenedical records indicated that Mr.
Lowery did not seek furthenedical treatmenteyondmedicationfor the pain

caused by his stab woundsl. The ALJ noted that Mr. Lowery’s reported tingling

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT~ 12
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and numbness related to his back pain resolved when he took medication, and
Mr. Lowery stopped going to physical therapy for his back.phin

Additionally, theALJ found that the medical records showed that although
Mr. Lowery complained of new symptoms related to his back pain in 20d%
neurosurgical intervention was recommended, there is no evidetieerecordf a
neurosurgical interventiond. The ALJ also observed that the record demonstrg
that Mr. Loweryhad goneo the gym regularly in 2018nd that he had been
performing activities such as yardworkd. The ALJ concludetbased on these
findingsthat the objective medical records did not substantiate Mr. Lowery’s all
level of physicalimpairment. AR 2&9.

The ALJalsofound that the record indicated that Mr. Lowery had been
diagnosed with a variety of mental conditions, including bipolar disorder with
psychotic features, Bzoaffective disorder, social anxiety disorder, gostimatic
stress disorder, attention deficit hyperactivity disorder, learning disability, and 1
depressionld. The record further demonstrated that Mr. Lowery presented witl
agitation and anxiety, a depressed mood, and an impaired memory, but he als{
appeared to possefssr insight and judgment, average intelligere@ormal
thought process, content, orientation, and fund of knowled&e29. The ALJ
noted that the record showed that Mr. Lowery cancelled or failed to attend ther

appointments on a number of occasions, and that he was not compliant with hi

that

ted

cged

najor

O

apy

S

medications.ld. The ALJ observed that the record indicated that when Mr. Lowery
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was taking his medicaticaind attending therapy congistly, he showed signs of
improvement.ld.

Mr. Lowery argueshat his failure to show up for appointmenta isymptom

of his mental health and that this fact bolsters his testimony. ECF No. 13Mt.18,

Lowery also argues that although he showed improvements, he continued to s}
with his mental health impairmentsd. at 1819.

Where theavidence supports more than one ration@rpretatiorand the
Commissioner’s interpretation appears nmadibthe court may naubstitute its
judgment for that of the Commissionéfackett 180 F.3dat 1097. Here, the ALJ
considered the medical evidence of record for Mr. Lowery’s physical impairmel
and found that Mr. Lowery’s subjective testimony regagdhose impairments
lacked credibility. The Court finds that the ALJ properly provided clear and
convincing reasons supported by substantial evidence regarding the objective
medical evidence for finding that Mr. Lowery’s physical impairmgaims lacked
credibility. However, the Court finds that the ALJ did not properly consider Mr.
Lowery’s signs oimental health improvement during treatment, reflected in his
mental health records, in light of Mr. Lowery’s overall wadling. SeeGarrison
759 F.3d afl017.

Althoughthe ALJ erred in improperly considering Mr. Lowery’s signs of
mental health improvement during treatment, the ALJ provsaeeralbtherclear

and convincingeasons for finding Mr. Lowery’statements regarding resbjective

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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claimslacking in credibility, and the Court finds thtae ALJ’s erroiin this instance
was harmless
2. Daily Activities

Mr. Lowery argues that the ALJ erredaancludingthatbecausér. Lowery
engaged in a “somewhat normal levebatly activity and interaen,” his
testimony regarding his alleged impairments lacked credibiify.29.

An ALJ may consider daily activities grounds for an adverse credibility
finding “if a claimant is able to spend a substantial part of his day engaged in
pursuits involvinghe performance of physical functions that are transferrable to
work setting.” Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989)l]f, despite his
claims of pain, a claimant is able to perform household chorksther activities

that involvemany ofthe same physical tasks as a particular kind of job, it would

be farfetched for an ALJ to conclude that the claimant’s pain does not prevent {

claimant from working.”Id. An ALJ may also consider whether the claimant’s
activities contrdict his other testimonyOrn v. Astrue495 F.3d 625, 639 (9th Cir.
2007) (citingFair, 885 F.2d at 603

Here, he ALJ foundthat Mr. Lowery gardened and did yard work, visited
with friends,cared for his animals, cleaned his ro@tayed video gamesised a

computer, studied for his GERnd had been going to the gym with his coug&iRk

29. The ALJ concluded that Mr. Lowery’s ability to participate in these activities

diminished his credibilitypecausehe ALJfound that “[s]Jome of the physical and

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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mental abilities and social interactions required in order to perform these activit
are the same as those necessary for obtaining and maintaining employlshent
The ALJ also found that Mr. Lowery’s activities contradictedneslicalevidence
and reortsregarding the extent of his symptobecause, despite alleging that his
symptoms were exacerbated by increased activities, Mr. Lowery went to the gy
and performed yardworkAR 28.

Mr. Lowery argueshat the activities cited by the ALJ do not show that Mr.
Lowery can maintain gainful employment. ECF No. 13 atH8&.argus that his
gardening is very limited and that there is no evidence that any of his activities
performed on a sustained badid. at 1718. Defendantontends that the AlLdid
not err in concludinghatMr. Lowery’s statements regarding haleged
impairmentsverelacking in credibility because his daily activities contradicted h
testimony regarding the severityluk alleged impairmeéa ECF No. 14 a4, see
also Orn 495 F.3d at 639

While theevidencamaysupport more than one rational interpretation, the
court may nosubstitute its judgment for that of tR@mmissioneif the
Commissioner’s judgment applies the proper legal standaiatsketf 180 F.3cht
1097. Here theCourt findstha the ALJdid not err inprovidingclear and
convincing reasons supported by stamtial evidencér concluding that Mr.
Lowery’s claims lacked credibility based on the ALfiisdings thatMr. Lowery’s

daily activities contradicted othegcord evidencef his impairmentandsome of

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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Mr. Lowery’s daily activitieswerethe same as those necessary for obtaining ang
maintainingemployment
3. Treatment History

Mr. Lowery argues that th&LJ erred in findingthat Mr. Lowery’s lack of
compliance withhis medications and the relatively infrequent trips documented i
the record indicatithat Mr. Lowery’s impairments are not as severe as he alleg
and that his statements lack credibilisyCF No. 13 at 18.

An ALJ may properly rely on “unexplained or inadequately explained faild
to seek treatment or to follow agscribed course of treatmentTommasettv.
Astrue 533 F.3d 10351039(9th Cir. 2008)quotingSmolen v. ChateB80 F.3d
1273, 1284 (9th Cir. 1996))Gaps in medical treatment ‘may be the basis for an
adversecredibility finding’ unless a claimant fails to seek treatment because of
inadequate funds.¥an Gilder v. Berryhill 703 Fed.Appx. 597, 598 (9th Cir. 20171
(citing Orn, 495 F.3d at 638)Noncompliance with medical care may also cast
doubt on a claimant’s subjective complainBee Fair 885 F.2d at 603An ALJ
may find a claimant’s testimony lacking in credibility if he stops taking an effect
medication due to mild side effectSeeTommaset}i533 F.3d at 1039Side effects
must be less tolerable than the symptoms for a claimant to decide not to take
prescribed medicationSeeSSR16-3p,2016 SSR LEXIS 4.

The ALJ found that Mr. Lowery did not like the way his medicatioasle

him feel and, as a result, indicated that he did not take them regularly. AR&9.
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ALJ noted that Mr. Lowery acknowledged that when he was taking his medicat

ions

and attending therapy consistently, he slept better and showed signs of improvement,

which included more easily leaving his house and being around other p&bple.

The ALJ concluded that Mr. Lowery’s failure to attend treatment appointments

comply withhis medicationsuggested that Mr. Lowery’s symptoms may not have

been as limiting as Mr. Lowery allegett.

Mr. Lowery argueshat he missed or cancelled appointments because of |

and

1%4

NS

mental impairments. ECF No. 13 at 18. He also argues that his lack of compliance

with his medication was due in large part to the side effects he experiddced.

Defendant contendbat there is no evidence in the record that Mr. Lowery
missed or cancelled appointments because of his mental impairments. ECF N
at 6. Defendant also argues that Mr. Lowery’s alleged side effects weranild
that the ALJ appropriately found that Mr. Lowery’s side effects did not justify M
Lowery’s failure to take his medicationd. at 6-7.

The Court considers the evidence in the recdittere is no evidence in the
record that Mr. Loweryvas unable¢o pursuetreatment due to a lack of adequate
funding. The record does reflect that Mr. Lowery missed some of his counselin
sessions and explained that his uncle was in hospice. ARSI®8tantial evidence
in the recordsupportshe ALJ’s finding regarding Mr. Lowery’s medication
noncomplianceas a result of his side effects, which made him feel drowsy and

“loopy.” SeeAR 764, 804, 808 These side effects are not more extreme than M
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Lowery’s alleged impairmentsThereforethe Court findghatit was proper for the
ALJ to conclude that Mr. Lowery'’s failure to attend treatment andkiehis
prescribed pain medications undermined the credibility of Mr. Lowery’s subject
complaints.

Thus, the Court concludes that the ALJ properly found that Mr. Lowery’s
statements concerning his alleged impairments were lacking in credibility.
II. Properly Weighing Testimony of Medical Providers

Mr. Lowery argues that the ALJ failed to properly weigh ¢pénionsof Dr.
Moon, Dr. Aggarwal, and Mr. AnsatECF No. Bat11

The ALJ must provide legally sufficient reasons for discrediting the testin

of witnesses.SeeRollins v. Massanayi261 F.3d 853, 856 (9th Cir. 2001) (finding

that ALJ provided adequate reasons for not fully crediting witness’s statements).

Failure todo so may result in reversal or remand.

The ALJ is responsible for resolving conflicting medical opinions and
determining credibility.Batson 359 F.3d at 1195. If the ALJ finds thhetview of
atreating orexamining physician is uncontradicted, pingysician’sview can only
be rejected with findings that are supported by clear and convireasgns
supported by substantial evidendgayliss v. Barnhart427 F.3d 1211, 1216 (9th
Cir. 2005). If a treating or examining physician’s opinion is tradicted by another
doctor’s opinion, lte ALJ must give “specific and legitimate” reassapported by

substantial evidender rejectingthat opinion Id. “The ALJ need not accept the
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opinion of any physician, including a treating physician, if that opinion is brief,
conclusory, and inadequately supported by clinical findinghitdbmas v. Barnhart
278 F.3d 947, 957 (9th Cir. 2002).

1. Taelm Moon, M.D.

Mr. Lowery argues that the ALJ failed to meet the legal standards for reje

the opinion oDr. Taelm Moon, who examined and evaluated Mr. Lowery in 201

and in 2015 ECF No. 13 at 141.
The ALJ found that although Dr. Moon determined that Mr. Lowexy h
moderate to marked impairments in his ability to perform basic work activities,

Moon indicated that Mr. Lowery performed well on testing and that his

concentration was within normal limits. AR 30. The ALJ gave little weight to Dr.

Moon’s opinion because the ALJ foutitht Dr. Moon’s findings regaidg Mr.

Lowery’s testing and concentratiarereinconsistent with Dr. Moon'’s findings

regarding the severity of Mr. Lowery’s limitations and inconsistent with the over

objective evidence and Mr. Lowery’s demonstrated abilitids.
Mr. Lowery argues thtthe ALJ’s reasons for rejecting Dr. Moon’s opinion
were invalid. ECF No. 13 at 11. Mr. Lowery proceeds to inventory the abnorm

findings in Dr. Moon’s exam, contending that the ALJ focused only on the norm

concentration findings of the first exarid. Mr. Lowery argues that, contrary to the

ALJ’s conclusion, the overall record supports Dr. Moon'’s findirigsat 12. Mr.
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Loweryargues that the ALJ failed to specify which of Mr. Lowery’s demonstratd
abilities the ALJ considered inconsistent with Moon’s assessmentd. at 13.

Defendant contendbat the ALJ properly identified contradictions between
Dr. Moon’s opinion of Mr. Lowery’s abilities and Dr. Moon’s clinical notes or
observations. ECF No. 14 agcitingBayliss 427 F.3d at 1216

Where the evidence may support more than one rational interpretatidhe
Commissioner’s judgment applies the proper legal standards, the Court may n¢
substitute its judgment for that of the Commissionieackett 180 F.3d at 1097Mr.
Lowery has acknowledged that Dr. Moon’s opinion contained normal concentrd
findings. ECF No. 13 at 11. Dr. Moon also provided citations to several placeg
the record documenting Mr. Lowery’s specific abilities. AR 30 (citing AR 455, 7}
77576, and 779).Theefore,the Courtfinds that the ALJ properly considered Dr.
Moon'’s opinion and provided clear and convincing reasons, supported by subs
evidence, to giv®r. Moon’sopinion little weight.

2. Shruti Aggarwal, M.D

Mr. Lowery argues that the ALJ failed to meet the legal standards for reje
the opinion of DrShruti Aggarwal who examined anevaluated Mr. Loweryn
September of 2013. ECF No. 1314 AR 38894.

“If a treatingprovider's opinions are based ‘to a large extentan applicat's
self-reports and not on clinical evidence, andAhd finds the applicant not

credible, theALJ may discount the treating provider's opiniotihanim v. Colvin
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763 F.3d 1154, 1162 (9th Cir. 2014However, when an opinion is not more
heavily based on a patient's sedports than on clinical observations, there is no
evidentiary basis for rejecting the opiniond.

In this case,lte ALJrejected Dr. Aggarwal’s opinion because the ALJ felt
that Dr. Aggarwalrelied quite heavilyyon Mr. Lowery’ssubjective reports of his
symptoms and limitations. AR 8. The ALJurtherstated that “there exist gooc
reasons for questioning the reliability of the claimant’s subjective complaiAi.”
31.

Mr. Lowery argues that the ALJ improperly failed teedit Dr. Aggarwals

opinionbecause the ALJ failed to explain how he reached the conclusion that Dr.

Aggarwal’s opinion was largely based on Mr. Lowery’s-sefort. ECF No. 13 at
14,

Defendant contends thBt. Aggarwal referred to his own medical ret@s
support for the degree of limitation assessed. ECF No. 14(atfidg that
although Mr. Lowery complained of significant limitations due to abdominal ang
back pain, his physical examination was “mostly unremarkab@8fendant also
argues thattiappears as though Dr. Aggarwal did not review any objective med
testing because he recommended that Mr. Lowery receive a CT scan of his ab
and an xray of his lumbar spineld.

The Court finds that there is no evidence Dr. Aggarwal relied oméemal

or externabbjective medical testinip makinghis determinationsSeeAR 388-94.
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Because the ALfbund that Mr. Lowery lacked credibility and that Dr. Aggarwal
relied heavily on Mr. Lowery’subjective selfreports the Court finds that thalLJ
did not err in assigning littlereight to Dr. Aggarwal’s opinion.

3. Joseph Ansah, M.S., M.H.P.

Mr. Lowery argues that the ALJ failed to properly cretig opinion ofMr.
Joseph Ansah, Mr. Lowery’s mental health counsditF No. B at 1416.

An ALJ must provide germane reasons for not fully creditingamreptable
medical sourcesMolina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Non
acceptable medical sources includerdpists. Kelly v. Astrue471 Fed.Appx674,
677-78 (9th Cir. 2012) (“Although mental health counselors and social workers
not ‘acceptable medical sources,’ 20 C.F.R. § 404.1513(a), they agzesotlices’
under 20 C.F.R. 8 404.1513(d), and the ALJ may only disregard their testimon)
or e ‘gives reasons germane to each witness for doing so.”). Germane reast
Include inconsistencies between the opinion of the witness and the medicalen
record evidenceSee, e.gCarter v. Astrue472 Fed.Appx. 550, 553 (9th Cir.
2012).

Here, the ALJgave little weight to the opinion of Mr. Ansah because the A
foundthatMr. Ansalis assessent ofMr. Lowery's limitationswasinconsistent
with Mr. Lowery’s treatment history or the objective mental health tests containg

the record. AR 30.
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Mr. Lowery argueshat the reason the ALJ provided for rejecting Mr. Ansah’s

opinion was not valid. ECF no. 13 at 14. Mr. Lowery provides examples of ho

v the

record supports Mr. Ansah’s opinion and notes that Mr. Ansah’s report is consistent

with that of Dr. Moon.Id. at 15.

Defendant contendbat the ALJ provided adequate reasons for discountin

Mr. Ansah’s opiniorand points to examples within the record that conflict with Mr.

Ansah’s opinion. ECF No. 14 at-13.

The Court finds that the ALJ’s stated reasons for giving little weight to M.

Ansah’s opinion are germaremd therefore concludes that the ALd dot err in
giving little weight to Mr. Ansah’s opinionSee Carter472 Fed.Appxat553
lll. Step Five Hypothetical

Finally, Mr. Lowery argueghat the ALJmproperlyrelied upon testimony
from the vocational expert that was based upon an incompgletehetical. ECF
No. 13 at 19.

In step five of the sequential process, an ALJ may pose hypothetical que

g

stions

to avocational experin order to determine whether employment opportunities exist

In significant numbers in the national economy, given the claimant’s RFC, age,
education, and work experienc§A] hypothetical question should ‘set out all of
the claimant’s impairments.”Gallant v. Heckler 753 F.2d1450,1456(9th Cir.
1984)(internal citation omitted):‘Unless the record indicates that the ALJ had

specific and legitimate reasons for disbelieving a claimant’s testimony as to
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subjective limitations such as pain, those limitations must be included in the
hypothetical in order for the vocational expert’s testimony to have any evidentia
value.” Embreyv. Bowen849 F.2d 418423 (9th Cir. 1988) “If the assumptions in
the hypothetical are not supported by the record, the opinion of the vocational ¢
that claimant has residual working capacity has no evidentiary vatadlant, 753
F.2d at 1456.However, lypotheticals posed towcational expertmust be upheld
as long as they are supported by substantial eeedé Martinez v. Heckler807
F.2d 771, 774 (9th Cir. 1986).
The ALJ posed the following hypothetical to thecational expert

the first hypothetical includes a younger individual, only 32 years of
age, seven years of formal schooling, no past relevant work. Assume
this younger individual has the physical capacity to occasionally lift and
carry 20 pounds, frequently lift and cargntpounds. Stand and or
walk with the usual breaks for about six hours in an eight hour workday
or sit with usual breaks for about six hours in an eight hour workday.
Push and or pull including operation of hand and foot controls unlimited
other than shen for lift and carry. Postural limitations include
unlimited climbing of ramps or stairs, frequently climbing of ladders,
ropes or scaffolding, unlimited balance, frequently stoop, unlimited
kneel, unlimited crouch. Unlimited crawl, no manipulative fations

or visual limitations or communication limitations. Environmentally
the individual should avoid concentrated exposure to extremes and
cold, vibrations, hazardous machinery or working at unprotected
heights. Further assume this younger individual can perform simple,
routine tasks and follow short, simple instructions. Do work that needs
little or no adjustment and can perform simple duties that can be learned
on the job in a short period of less than 30 days. The individual can
respond approprialy to supervision but should not be required to work
in close coordination with coworkers where team work is required. The
individual can deal with the occasional changes in the work
environment and can do work that requires no contact with the general
public to perform the work task.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT~ 25

Ary

pxpert




10

11

12

13

14

15

16

17

18

18

20

21

AR 75-77. The vocational experesponded that jobs existed in the national
economy for an individual sharing those characteristics, including assembler,
packing line workers, and housekeeping cleadt 77.

Mr. Lowery argueghat the hypothetical posed to the vocational expert by
ALJ failedto set forth the limitations found by Dr. Moon, Dr. Aggarwal, and Mr.
Ansah which Mr. Lowery argues the ALJ improperly rejected. ECF No. 13 at 2
Mr. Lowery contends that th&LJ’s hypothetical was incomplete and is therefore
without evidentiary valueld. at 19. Mr. Lowery argues that when the vocational
expert considered the additional limitations found by Dr. Moon, Dr. Aggarwal, &
Mr. Ansah, the vocational expert testd that Mr. Lowery would be unable to
sustain competitive employmenid. at 20.

Defendant contendbat the ALJ was not required to include properly
discounted evidence in the hypothetical question presented to the vocational e
ECF No. 14 at 13 (citinalentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 691
92 (9th Cir. 2009)).

The Court findghatbecause the ALJ did not err in rejecting the opinion
testimony of Mr. Lowery’s medical providers, the hypothetibatthe ALJ posed to
the vocatbnal expert was supported by substantial evidence in the record and i
error.

I 11

11
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CONCLUSION
Mr. Lowery argues that the ALJ’s decision should be reversedemndnded

for further proceedingsr remanded for an immediate award of benefits. ECF No.

13at . The Court has the discretion to remand the case for additional evidence

and findings or to award benefitSmolen80 F.3d at 1292. The Court may awarg
benefits if the record is fully developed and igrtadministrative proceedings
would serve no wful purpose.ld. Remand is appropriate when additional
administrative proceedings could remedy defeBisdriguez v. Bower876 F.2d
759, 763 (9th Cir. 1989). In this case, the Court finds that the ALJ’s decision iS
supported by substantial evidence and free of any harmful legal error.

Accordingly,IT IS HEREBY ORDERED:

1. Defendant’s Motion for Summary JudgmeBCF No. 14 is

GRANTED.

2. Plaintiff's Motion for Summary JudgmerECF No. 13, isDENIED.

3.  Judgment shall be entered in favor of Defendant.

The District Court Clerk is directed to enter this Order, enter judgment fof
Defendantprovide copies to counselndclose this case

DATED March 19, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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