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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

FORTRESS SECURE SOLUTIONS
LLC, a Washington limited liability NO. 4:17-CV-5058 TOR
company,
ORDERON MOTIONS FOR
Plaintiff, SUMMARY JUDGMENTAND
EXCLUSION OF TESTIMONY
V.

ALARMSIM LLC, a North Carolina
limited liability company, and
RICKIE GUTHRIE, JR., an
individual,

Defendats.

BEFORE THE COURTarePlaintiff's Motion for Partial Summary
Judgmen{ECF No0.108), Defendants’ Motion for Summary Judgment (ECF No.
113), Plaintiff's Motion to Strike Expert Opinion of Scott Hampton (ECF No.
102), Plaintiff's Motion to Strike Expert Opinion of Nicholas Carroll (ECF No.
104), and Defendants’ Motion to Strike Expert Opinion of Hiren Modi (ECF No.

116) These matters wesebmittedfor consideration withoutral argument The
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Court has reviewed the record and files herein, and is fublyrmed! For the
reasons discussed beldwlaintiff’'s Motion for Partial Summary Judgment is
denied, Defendarnitdlotion for Summary Judgment is granted in part and denieq
in part, Plaintiff's Motion to Strike Expert Opinion of Scott Hampton is denied,
Plantiff's Motion to Strike Expert Opinion of Nicholas Carroll is granted in part
and denied in part, and Defendants’ Motion to Strike Expert Opinion of Hiren
Modi is granted in part and denied in part.
BACKGROUND

This case arises from the business relationship between Plaintiff, a compg

that makes and supports home security systems, and Defendants, a company

its primary operator that during the relevant time period made SIM cards that w

1 Defendants’ response memoramd®laintiff's motions to strike
Defendants’ experts (ECF Nos. 123, 124), Defendants’ reply memorandum
regarding Defendants’ Motion to Strike Expert Testimony of Hiren Modi (ECF
No. 131), and Plaintiff's reply memoraamcegarding Defendantshotions to strik
Plaintiff's expert ECF Nc. 133, 134 were all untimely filed. The Court
instructs all counseh this mattetto review Local Civil Rule 7, which
distinguishes between agdverns the filing deadlines fdispositive and

nondispositivenotions.
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used in Plaintiff's security system3he following factsare not in dispute. For
purposes of summary judgment, “[i]f a party fails to properly support an asserti
of fact or fails to properly address another party’s assertion of fact as required
Rule 56(c), the court may ... consider the fact undisputedd. ReCiv. P.
56(e)(2).

A. TheParties

Plaintiff Fortress Secure Solutions (“Fortress”) is a retail home security

alarm business. ECF Nbl4at2, 1 1 Michael Hofeditz is the president of
Fortress.Id. at §2. Fortress’s alarm systems operate using a global system for
mobile communications (“GSM”), which requires the use of a SIM card to
communicate when an alarm has been triggelddat § 3. Fortress sells the

hardware for the alarm system along with aekrear warranty and lifetime

support for its productld. at § 6. During the relevant period in this case, Fortress

did not sell the SIM cards thatereused in their security systemkl. at 4. The
SIM cards were available from network providers AlT&nd FMobile. ECF No.
114 at 3, 1 9.

Defendant AlarmSIMLLC (“AlarmSIM”) was a retail business which
marketed and sold SIM cards for use in home security systems. ECF No. 114
1 11. Defendant Ricky Guthrie, Jr. was the primary operator om&Hvl. Id. at

1 13. In November 2013, Mr. Guthrie contacted Mr. Hofeditz to propose a

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
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partnership in which Fortress would sell AlarmSIM SIM cards.at § 14. Mr.
Hofeditz rejected this proposadld. at  15. Later, Mr. Hofeditz and Mr. Guthrie
had averbal conversation in which Mr. Hofeditz asked Mr. Guthrie, “Can you
provide SIM cards to my customers and provide the necessary support?” ECH
114 at 4, § 17. Based on this conversation, Fortress began recommending
AlarmSIM to its customers for SiMards. Id. at  20. By October and November
of 2015, Fortress was actively referring its customers to AlarmSIM. ECF No. 1
at 5, § 28.AlarmSIM’s SIM cards used, at the customer’s option, either AT&T o
T-Mobile 2G or 3G networks. ECF No. 109 af[20.

B. TheCdlular Network Transition

In 2015, AT&T and TMobile were the primary 2G network providers in the

United States. ECF No. 109 at 5, &k technology developed in favor of the
3G network, AT&T announced that its 2G network was projected to terminate g
January 1, 20171d. at T 26. TMobile’s 2G network was not projected to
terminate in 2016 and is still functioning today. ECF No. 109 at 6,  27.
In October 2015, Fortress announced and made available for sale its For
Total Security SysteriTSS”), which would utilize the 3@etwork. ECF No. 109
at 8, 11 445. Existing Fortress customers could purchase the new TSS syster
upgrade their existing basic system, at Fortress’s cost, to make their security

system compatible with 3G technologlyl. at § 47.
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In 2015, AlarmSIM contacted Eric Vicini to design software to permit a
tablet to function as a home security system usin@@eaetwork. ECF No. 109
at 7, 1 36. AlarmSIM’s new security system was named the Remote Home
Controller 1000 (“RHC 1000”). ECF No. 109 at 7, 1 38. The RHC 1000 was
advertised on the websievw.remotehomecontroller.cofRHC website”) ECF
No. 109 af7, 1 39. Mr. Guthrie estimated that presales of the RHC 1000 numbe
about 20. ECF No. 114 at 7,  40. Mr. Vicini never finished the software, so
AlarmSIM never had aompletedablet security system. ECF No. 114 at 7, § 39

C. TheAlarmSIM Email

On December 14, 2015, AlarmSIM sent the following email to its customé
base(the “allegedly defamatory email”)

Subject: Important 2G Sunset Update for Your Security System

Is Your Security Panel on the 3G Network? If It Doesn’'t Say
Specifically, It Isn't.

Dear Customer:
This is an important update about your security system.

Many of you have contacted us with concerns about your 2G based secu
system.

Some of you have already lost access to the SMS alerts.

The reasors because, as the 2G network is being phased out, the carrier
are moving their capacities into the 3G network. In some markets, acces
no longer available. In others, it is diminished. This is in preparation of t
final sunset of the network in 26.
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THIS IS A SERIOUS RISK TO THE PROPER FUNCTIONING OF YOUR

SECURITY SYSTEM.

The existing companies have been either slow or absent in their responsg.

AlarmSIM has decided to introduce its own, new 3G security panel.

In order to save you troubsnd money, this panel is designed to work with
most existing wireless sensors, [sic] Furthermore, this panel will also allo
control of camera, smart home and other advanced sensors.

We are extending a special invitation for AlarmSIM customers to pre
purchase this revolutionary alarm panel. Based on the latest Android OS
will get regular, automatic updates, has 2 SIM slots for added security.

This panel is to what is currently on the market what a computer is to a
calculator.

THIS DISCOUNTED OFFER IS LIMITED TO THE FIRST 200 ORDERS
CLICK HERE TO ORDER

Thank you for your continued support and, as always, Stay Safe!

Sincerely,

TheAlarmSIM Team

ECF No. 109 at 2, 1 1.

When a customer clicked on “CLICK HERE TO ORDER” in the email, the

customer was redirected to a “Special Invitation” page on the website
www.remotehomecontroller.cofthe “RHC website”) ECF No. 109 at 2, | 2.

The“Special Invitation” page included the following language:

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
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Introducing the RHC 1000! This new and revolutionary, stétthe-art,
home control panel is designed to replace your existing 2G home securit
panel. If you have a “Fortress”, “PiSector” oréii” system, you may be
particularly at risk to lose coverage due to the sunset of the 2G network.
Even if you bought a system labled [sic] as 3G or 4G, this may not be the
case. Don’t assume your system is 3G/4G.

ECF No. 109 at-3, 1 2.

D. ResponsetotheAlarmSIM Email

Following AlarmSIM’s email Fortress’s customers began to contact

Fortress with concerns about the issues raised in AlarmSIM’s ér&&F No.

109 at 9, 1 48. Mr. Hofeditz visited the RHC website and used its Live Chat

feaure to chat with a party identified as “Eric.” ECF No. 114 at 9, { 57; ECF No.

1351 at 24, 1 57. Eric stated that he did not work for AlarmSIM and that his
company was not affiliated with Fortress, but Eric stated that the RHC 1000 wg
designed to repke Fortress systems. ECF No. 114 at 9, 4058

Within days of the allegedly defamatory email being sent, Fortress emplg
the ecommerce solutions and internet marketing company Commerce Pundit t¢

design and implement a digital marketing campaign. ECF No. 109 at 10, { 55.

2 The patrties dispute the quantity and nature of this customer respahge
Is undisputed that some customers contacted Fortress regarding the allegedly

defamatory emailECF No. 130 at 12, 48.
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This campaign included aggressive pay per click advertising on Google, Amaz
and other channeldd. In late December 2015, Fortress sent a cease and desis
letter to AlarmSIM regarding the allegedly defamatory email requesting, among
other relief, a list of AlarmSIM’s customers who had been contacted about the
panel. ECF No. 109 at®0, { 52.AlarmSIM did not provide Fortress with a list

of customers who received the allegedly defamatory email. ECF No. 109 at 1C

54,
DISCUSSION
A. Daubert Motions
Plaintiff moves to strike the opinions of Defendants’ exg®dott Hampton
and Nicholas Carroll. ECF Nos. 102, 104. Defendants move to strike the opin

of Plaintiff's expert Hiren Modi. ECF No. 116.
The admission of expert witness testimony is governed by Federal Rule (
Civil Procedure 702. Rule 702 provides:

A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or othewise if: (a) the expert’s scientific, technical, or other
specialized knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue; (b) the testimony is based on
sufficient facts or data; (c) the testimony is the proddiceliable
principles and methods; and (d) the expert has reliably applied the
principles and methods to the facts of the case.

Fed. R. Evid. 702.
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In Daubert v. Merrell Dow Pharm., Incthe Supreme Court explained that

trial courts must perform a “gatekeeping” function to ensure that expert testimony

conforms to Rule 702’s relevance and reliability requirements. 509 U.S. 579, §
(1993). Daubertidentifies four norexclusive factors a court may consider in
assessing the relevance and reliabilitgxybert testimony: (1) whether a theory or
technique has been tested; (2) whether the theory or technique has been subjg
to peer review and publication; (3) the known or potential error rate and the
existence and maintenance of standards controllmgh#éory or technique’s
operation; and (4) the extent to which a known technique or theory has gained
general acceptance within a relevant scientific commuihtkyat 59394. These
factors are not to be applied as a “definitive checklist or test, dbluer as
guideposts which “may or may not be pertinent in assessing reliability, depend
on the nature of the issue, the expert’s particular expertise, and the subject of |
testimony.” Kumho Tire Co., Ltd. v. Carmichaé&l26 U.S. 137, 150 (1999). The

ultimate objective is to “make certain that an expert, whether basing testimony

upon professional studies or personal experience, employs in the courtroom thie

same level of intellectual rigor that characterizes the practice of an expert in thg
relevant field.” Id. at 152.
“The determination whether an expert witness has sufficient qualificationy

testify is a matter within the district court’s discretiotJhited States v. Garcj&

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
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F.3d 885, 889 (9th Cir. 1993) (citation omitted). “Rule 702 conlat@p a broad
conception of expert qualificationsHangarter v. Provident Life & Accident Ins.
Co,, 373 F.3d 998, 1015 (9th Cir. 2004) (internal quotation marks and citation
omitted) (“[T]he advisory committee notes emphasize that Rule 702 is broadly
phrased and intended to embrace more than a narrow definition of qualified
expert.” (citation omitted)). Where a witness has considerable experiencegvorl
in a specific field, the witness’s “lack of particularized expertise” in one aspect (
that field, “goes to the weight accorded her testimony, not to the admissibility of
her opinion as an expertGarcia, 7 F.3d at 88®0. In such situations,
“[v]ligorous crossexamination, presentation of contrary evidence, and careful
[application of] the burden of proof are the traditional and appropriate means o
attacking shaky but admissible evidenc8&e Dauberts09 U.S. at 596.

The determination of whether the offered testimony will assist the Court
requires the Court to evaluate its relevance and reliabfiee Dauberts509 U.S.
at 59192, 597. Evidence is relevant if “(a) it has any tendency to make a fact
more or less probable than it would be without the evidence; and (b) the fact is
consequence in determining the action.” Fed. R. Evid. 401 reliability of
expert testimony is evaluated in regard to the expert’s “basis in the knowledge
experience of his discipline.Kumho Tire Cq.526 U.S. at 148 (1999) (quoting

Daubert 509 U.S. at 592). This inquiry is “flexihteand reliability musbe

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
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evaluated “in light of the particular facts and circumstances of the particular cas
Id. at 158;see also Estate of Barabin v. AstenJohnson, Ti#€ F.3d 457, 463 (9th
Cir. 2014).

1. ScottHampton

Defendants offeMr. Hampton as an expert on monetary damagesECF
No. 1061 at 4. Plaintiff moveto preclude Mr. Hampton from offering an expert
opinion “on the efficacy or projected costs of certain suggested corrective
advertising measures” and to strike those opinions from Mr. Hampton’s expert
report. ECF No. 102 at24.

Mr. Hampton is a Certified Public Accountant licensed in California,
Washington, and Utah. ECF No. 10&t 5. He has a Bachelor of Science degre
in accounting, has over 30 years of experien@ccounting, and has offered
expert economic opinions in over 100 cadesat 56. He was retained to render
an opinion on the monetary damages in this citbaat 4. Plaintiff argues Mr.
Hampton should be precluded from offering the four following “challenged
opinions™: (1) the efficacy of a twemail campaign to correct representations in
the alleged defamatory email; (2) the efficacy of a single letter campaign to cor
the same representations; (3) the cost of the hypotheticarivad campign; and

(4) the cost of the hypothetical single letter campaign. ECF No. 108.at 5

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
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Plaintiff seeks to excludée first two challenged opinionsgardinghe
efficacy of two options for corrective campaigns to address the alleged defama

email, aoutside of Mr. Hampton’s scope of experti$eCF No. 102 at4g. Mr.

Hampton admitted in his deposition that he is not an advertising expert, and his

educaibnal and work experience do not indicate he has special experience with
advertising. ECF No. 108 at 11; ECF No. 106 at 46. However, Plaintiff's
motion seeks to exclude opinions that Mr. Hampton has not rendered. Mr.
Hampton specifically stated s deposition that he offered opinions on the cost
of the various corrective campaigns, optnions as téheir efficacy. ECF No.
1062 at 11 Mr. Hampton’s written expert report similarly does not opine on the
relative efficacy of a particular corrective advertising campaign. ECF Nel 306
8. To the extent Plaintiff seeks to preclude Mr. Hampton from offering opinions
that Mr. Hampton does not actually intend to offer, Plaintiff's motion is denied.
Plaintiff also seeks to preclude Mr. Hamptoofsnionsabout the cost of the
various corrective campaigns on the ground that these calculations did not req
“specialized knowledge.” ECF No. 102 a87 Although Mr. Hampton’s specific
calculations may not be complicated, they are basehkeofactial evidence
presented in this case améthods Mr. Hampton has developed through his
expertise in the field of accountingred. R. Evid. 702 Plaintiff can challenge the

substance of Mr. Hampton’s calculations on cr@samination.See Alaska Rent

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
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A-Car, Inc. v. Avis Budget Group, In¢38 F.3d 960, 969 (9th Cir. 2013) (“[T]he
judge is supposed to screen the jury from unreliable nonsense opinions, but ng
exclude opinions merely because they are impeachalig."Hampton’s opinions
on the cost of raltive corrective marketing campaiga®the proper subject of
expert testimony, and Plaintiff's motion poohibit Mr. Hamptonfrom testifying
on this subject is denied

2. NicholasCarroll

Defendants offer Mr. Carrodls an expert in defamation and advertising.
ECF No. 98 at 3. Plaintiff moves to preclude Mr. Carroll from offering any
opinions at trial and to strike Mr. Carroll’'s expert report. ECF No. 104 at 1.

As a threshold matter, the parties dispute the sabpt. Carroll's
expertise. Plaintiff characterizes Mr. Carroll’s report and anticipated testimony
offering opinions on the “operation, benefits, coverage, or functionality of the 2
or 3G cellular networks.” ECF No. 104 at 7. In contrast, Defesddraracterize
Mr. Carroll as “an expert on truth in advertising and defamation.” ECF No. 123
2. A review of Mr. Carroll's expert report shows Mr. Carroll offers opinions on
both subjectsWhile some of Mr. Carroll's opinions conclude that certain
language in the allegedly defamatory email constitutes generally acceptable
advertising practices, Mr. Carroll also bases these conclusions on opinions he

formed regarding the transition from the 2G cellular network to the 3G cellular

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
OF TESTIMONY~13

as

=

19

at

has




1C

11

12

13

14

15

16

17

18

18

20

network. ECF No.Q7-1 at 68. Accordingly, the Court considers Mr. Carroll’s
gualificatiors to opine on each subject.
a. Cellular Network Technology

Regarding Mr. Carroll's expertise on the subject of cellular networks, the
Court agrees with Plaintiff that Mr. Carrollm®t sufficiently qualified to offer
expert opinion evidence on the 263G transition. While Mr. Carroll hasome
experience witldigital technology, “there are limits to an expert’s abilitydetify
about customary practice. For example, a proffered travel industry expert may
be in the position to testify about the customs of the cruise line business
specifically if he or she has never wadke the cruise industry.’"Mullins v.
Premier Nutrition Corp.178 F. Supp. 3d 867, 900 (N.D. Cal. 201&)r(g
Samuels v. Holland Am. Lifg¢SA Inc, 656 F.3d 948, 953 (9th Cir. 20)1Here,
although Mr. Carroll has a Bachelor of Science degree in Technology
Management, he does not appear to have any special training or work experie
specific to 2CGor 3G cellular network functionality. ECF No. 1@Fat 45, 1215.
In his deposition, Mr. Carroll testified to what he characterized as industry
perception ofmixed messages” during the 2G6-3G transition and other
characterizations he asserted were “common knowledge” in the industry at the
time. See, e.g ECF No. 1072 at 4, 6, 8. However, when guestioned during his

deposition about the sources of his knowledge of industry understanding, Mr.

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
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Carroll could not identify specific facts or sources to suppsrtimaracterizations,
aside from one conversation with an IT systems administrator. ECF N@.dt07
11-12. Mr. Carroll also testified that he reviewed articles fREWMagazinen
preparation for his report, and his report cites to an AT&T official ancement,
two articles fromPC Magazineand Wikipedia as sources for the technical basis
for Mr. Carroll's report. ECF No. 10Y at 7; ECF No. 102 at 12. These sources
and singleconversation fall below the threshold of “intellectual rigor” necessary
support expert testimony on the subject of cellular network functiondiynho
Tire Ca, 526 U.Sat152. Although Defendants characterize Mr. Carroll’s report
as only offering opinions on defamation and advertising, the face of Mr. Carroll
reportmakes clear that his conclusions are based upon his opinions about cellt
network functionality and industgommonknowledge of the same. Mr. Carral
not sufficiently qualified to give an expert opinion on these subjsctge will not
bepermitted to offer an expert opinion on cellular network functionality or
characterize industry knowledge of cellular networks. These provisions of Mr.
Carroll's expert report shadimilarly be stricken.

Additionally, Mr. Carroll’s chart depicting the 2G SIM Card market shall b
stricken for the reasons descrilsgrg as well as for being unduly confusing and
misleading. ECF No. 10Y at 8. This exhibit purports to demonstrate that the lifg

expectancy of the 2G network was short as of December BOMeverthe chart
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itself documentshe relative market share of the 2G network between AT&T and
T-Mobile, which isa distinct concept frorthe market’s overall longevity.
Moreover, the chart is mathematically inaccurate. While the chart shows that ¢
two entities occupied the 2G market in 2010, with AT&T at 70% ofeledive
marketshareand T-Mobile at 30% of theelative marketshargthese proportions
do not remain accurate as the chart shinepassage of time. After the chart
documents AT&Tshutteringits 2G network in 2017, it continues to show T
Mobile as holding 30% or less of thelativemarket share, despite being the only
entity in the 2G markettfusholding 100% of the relative market share). Becaus
this chart is not mathematically accurate, its risk of confusing or misleading the|
jury outweighs its probative value. Fed. R. Evid. 403. Accordingly, Mr. Carroll’
chart shall be stricken from his expert report.
b. Defamation and Advertising

Defendants assert Mr. Carroll should benpigted to offer expert opinion
evidence on the subjects of defamation and advertising, and that Mr. Carroll sh
be permitted to opine that statements in the allegedly defamatory email do not
to the level of defamation. ECF No. 123 a2 Mr. Carroll has over 30 years of
experience as a professional editor performing libel reviews and has nearly 30
years of experience in the advertising industry. ECF No.11&745. Much of

his experience in editingnd libel revienand some of his experiemt advertising
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has been specific to higkch industriesld. Accordingly, Mr. Carroll is
sufficiently qualified togive an opinion on defamation and advertising.

However, Mr. Carroll’'s ability to offer expert opinion testimony is not
without limits. “It is wellestablished ... that expert testimony concerning an
ultimate issue is not per se impropeEflsayed Mukhtar v. California State Univ.,
Hayward 299 F.3d 1053, 1066 (9th Cir. 2008@yerruled on other grounds by
Barabin, 740 F.3dat 467 “That said, ‘an expert witness cannot give an opinion &
to herlegal conclusioni.e., an opinion on the ultimate issue of [AwiHangarter,
373 F.3dat 1016 (quotingViukhtar, 299 F.3d at 1066 n.10) (emphasis in original)
Mr. Carroll may properly testify to common practices in the advertising industry
and whether and how certain statements in the allegedly defamatory email con
to certain industry practices. Howevern.NMarroll may not offer conclusions that
specific statements in the allegedly defamatory email are or are not defamatory
Theseopinions are legal conclusioasd are therefore not the appropriate subject
of expert testimony. Statements in Mr. Carraléport that conclude that certain
portions of the allegedly defamatory email are not or cannot be defamation she
stricken from Mr. Carroll’s expert report. In sum, Plaintiff's motion to strike Mr.

Carroll's expert report is granted in part and denied in part.
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3. Hiren Modi

Plaintiff offers Mr. Modi as a fact witness regarding Plaintiff's corrective
advertising campaign following the alleged defamatory email. ECF No. 119 at
Plaintiff also disclosed a document captioned “Declaration and Repdntef
Modi,” pursuant to Fed. R. Civ. P. 26(a)(2)(B), which indicates Mr. Modi was
“asked to opine as to the reasonableness of this campaign in relation to the
projected negative impact of Defendants’ misrepresentations.” ECF N4. 4116

4. Defendantsnove to strike Mr. Modi’s expert report and to prohibit him from

testifying as an expert witness on several grounds: that Mr. Modi does not quali

as an expert, that Mr. Modi is a biased witness, that Mr. Modi’s expert report is
deficient under Rule 26, that Mr. Modi’s report contains improper legal
conclusions, and that Mr. Modi did not draft his own report. ECF No. 1142t 3
Plaintiff responds thdDefendants’ motion is a pretext to exclude factual evidenc
ECF No. 119 at 2.

The FederaRules of Evidence allovior opinion testimony from both lay
and expert witnesses. Fed. R. Evid. 701, 702. “[T]he distinction between lay g
expert witness testimony is that lay testimony ‘results from a process of reason

familiar in everyday life,” while expert testimony ‘results from a process of

reasoning which can be mastered only by specialists in the field.” Fed. R. Evidl.

701 (quotingState v. Brown836 S.W.2d 530, 549 (Tenn. 1992}t is necessary

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
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that a lay witness’s ‘opinions are based upon ... direct perception of the event,
not speculative, and are helpful to the determinavbifactual issues before the
jury.” United States v. Freema#98 F.3d 893, 905 (9th Cir. 200(guoting

United States \De Peri 778 F.2d063,977(3d Cir.1985).

Although Plaintiff contends Mr. Modi is largely a fact witness, Plaintiff
submitted Mr. Modi’s declaration styled as a Rule 26 expert disclosure. ECF N
1161. Mr. Modi's declaration and the excerpts of his deposition provided to thg
Court arendeed largely factual, with the exception of Mr. Modi’s opinion that th
specific corrective advertising campaign undertaken by Plaintiff was a reasona

response to the alleged defamatory em@deECF No. 1262 at 11. The issue

becomes whether thgpinion constitutes a lay opinion or an expert opinion. In hj

expert report and his deposition testimony, Mr. Modi does not indicate that he
formed his opinion that the corrective advertising campaign was reasonable an
necessary through “a process @asoning which can be mastered only by
specialists in the field” of advertising. Fed. R. Evid. 78ithough Mr. Modi may
have an educational background and work experieneeammerce and digital
marketing, Mr. Modi’'s declaration and deposition testimony do not detail how h
applied any specialized knowledge he has to form his opirrmtead, Mr. Modi
describes being informed of the contents of the alleged defamatory email and

working with Plaintiff to develop and place advertisemeaviteout any réerence
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to specialized concepts within the advertising fialdhile Plaintiff emphasizes
that Mr. Modi has experience and education in the subject on which he offers g
opinion, this is onlyone component of the analysis the Court engages in before
qgualifying an expert. Fed. R. Civ. P. 702.

The question that Mr. Modi’s opinion addresses is whether the scope of {
corrective advertising campaign was proportional to the amount of harm cause
the alleged defamatory email. This is not the type of apieed inquiry that calls
for expert testimony. Mr. Modi can describe his understanding of the alleged
defamatory email and how, in his capacity as the owner ofcamenerce
business, he helped Plaintiff create a responsive advertising campaign. NMs. M
opinion about the reasonableness of that campaign is based on {narfast
experience working with Plaintifivould be helpful to the jury in understanding
the damages in this casmdis not on any technical or specialized information.

Fed. R. Ewil. 701. Accordingly, Mr. Modi may testify to the facts of this case and

his opinion thereof as a lay witness, not as an expert withess. Defendants’ othier

concerns about bias may be addressed on-ewx@sgination, but they do not
provide grounds to compgkdy exclude Mr. Modi’'s testimony. Because Mr. Modi
does not qualify as an expert witness, his declaration is struck as an expert reg

and the Court declines to address Defendants’ other arguments surrounding th
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drafting of the declaratioh.Defendats’ motion to strike Mr. Modi’s expert report
Is granted, and Defendants’ motionctampletelyexclude Mr. Modi’s testimony is
denied.
B. Summary Judgment

Plaintiff moves for partial summary judgment on Plaintiff's unfair
competition falseadvertising and defamation claims. ECF No. 108. Defendant
move for summary judgment on all of Plaintiff's pending claims. ECF No. 113.

The Court may grant summary judgment in favor of a moving party who
demonstrates “that there is no genuine dispute as to any material fact and that
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Inru
on a motion for summary judgment, the court must only consider admissible
evidence.Orr v. Bank of America, NT & SR&85 F.3d 764773 (9th Cir. 2002).
The party moving for summary judgment bears the initial burden of showing thg

absence of any genuine issues of material f@etotex Corp. v. Catretd77 U.S.

3 This includes Plaintiff's argument for sanctions for Defendants’ alleged
spoliation, which is only raised as a response to Defendants’ argument that Mr
Modi’s expert report should be stricken for incompleten&$SF No. 119 at 10If
Plaintiff wishes to actually move for sanctions, Plaintitiydo so inthe form of a

motion.
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317, 323 (1986).The burden then shifts to the noroving party to idetify
specific facts showing there is a genuine issue of material $&eAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 256 (1986). “The mere existence of a scintillg
of evidence in support of the plaintiff's position will be insufficient; there mast b
evidence on which the jury could reasonably find for the plaintiff.”at 252.

For purposes of summary judgment, a fact is “material” if it might affect tf
outcome of the suit under the governing ladwnderson477 U.Sat 248. Further,
a materiafact is “genuine” only where the evidence is such that a reasonable j4
could find in favor of the nomoving party.ld. TheCourt views the facts, and all
rational inferences therefrom, in the light most favorable to themmnng party.
Scott v. Hrris, 550 U.S. 32, 378 (2007).Summary judgment will thus be grantec
“against a party who fails to make a showing sufficient to establish the existeng
an element essential to that party’s case, and on which that party will bear the
burden of proof @trial.” Celotex 477 U.S. at 322.

1. Claims Twoand ThreeLanham Act an€€Common Lawnfair Competition

Defendants move for summary judgment on Plaintdismsunder the

LanhamAct and for common lawnfair competition ECF No. 113 at-85.

Plaintiff also moves fopartialsummary judgment on the Lanham Act claim. ECIF

No. 108 at 710.

The elements of a Lanham Act § 43(a) false advertising claim are:
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(1) a false statement of fact by the defendant in a commercial

advertisemendbout its own or another’s product; (2) the statement

actually deceived or has the tendency to deceive a substantial segment

of its audience; (3) the deception is material, in that it is likely to

influence the purchasing decision; (4) the defendant catsstadise

statement to enter interstate commerce; and (5) the plaintiff has been

or is likely to be injured as a result of the false statement, either by

direct diversion of sales from itself to defendant or by a lessening of

the goodwill associated wiits products.
Southland Sod Farms v. Stover Seed 0@8 F.3d 1134, 1139 (9th Cir. 1997). A
plaintiff must show that “the statement was literally false, either on its face or by
necessary implication, or that the statement was literally true but tixehislead
or confuse consumersld. (citation omitted). The elements of false advertising
under the Lanham Act are identical to the elements of unfair competition under
Washington common lawCascade Yarns, Inc. v. Knitting Fever, ligo. C10
861RSM, 2015 WL 3407882, at *7 (W.D. Wash. May 27, 2015).

a. Defendants’ Motion for Summary Judgment

Defendants move for summary judgment based on the argument that no
statements in the allegedly defamatory email, orRIHE website, or Mr.
Hofeditz’s live chat with Eric contain false information. ECF No. 11334.74In
analyzing whether an advertisement ... is literally false, a court must determine
first, the unambiguous claims made by the advertisement ..., and second, whe

those claims are falselh-N-Out Burgers v. Smashburger IP Holder LLNb.

SACV 171747 JVS (DFMXx), 2019 WL 1431904, at *4 (C.D. Cal. Feb. 6, 2019)
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(quotingNovartis Consumer Health, Inc. v. Johnson & JohrS@nck Consumer
Pharms, Co.290 F.3d 578, 586 (3d Cir. 2002YWhen ewaluating whether an
advertising claim is literally false, the claim must always be analyzed in its full
context.” Southland Sqdl08 F.3dcat1139. “In the Ninth Circuit, literal falsity is
a question of fact."Quidel Corp. v. Siemens Mé&8ol USA, Inc, No. 16¢cv-3059
BAS-AGS, 2019 WL 5320390, at *5 (S.D. Cal. Oct. 21, 2019) (ci8ogthland
Sod 108 F.3d at 11445)).

Construing the evidence the light most favorable to Plaintiffeguine
issues of material fact preclude summary judgment for Defendarite false
advertising claims A reasonable jury could conclude that statements in the
allegedly defamatory email and on tReIC website ardalse. For example,
Defendants assert that statements in the allegedly defamatory email are not fa
because Fortress’s products are not referenced by name. ECF No. 113 at 8.
However, the “full context” of the email requires consideration of the thats
Fortress’s products were referenced by name when consumers clicked the link
within the allegedly defamatory email, and thatumbeof AlarmSIM’s
customers were referred to AlarmSIM directly by FortreésseECF No. 109 at 2
3,1 2; ECF No. 114 &, 1 2728. Within this context, a reasonable jury could
conclude that warnings in the email about changing network technology posing

“serious risk to the proper functioning of your security system” were specifically
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referencing Fortress systems and falsely implying that Fortress systems were
incapable ohdapting to the 3G network.

Additionally, a reasonable jury could also conclude that the statement on
RHC website that “[i]f you have a ‘Fortress’... system, you may be particularly
risk to losecoverage due to the sunset of the 2G network” is false. This statem
clearly identifies Fortress’s products by name, and Fortress has produced evid
to show that it had created a 3G security panel as well as a program to upgrad
older Fortress panels to 3G compatibibtyno cost to the customeeCF No. 109
at 89, 11 4647. Because Fortress produced evidence to show it had taken stej
transition its older alarm systems onto the 3G network, a reasonable jury could
conclude that this statemesrt the RHC website is false.

In yet another example of a question of fact in this case, a reasonable jur
could conclude that the statement in the ethail“[t] his is in preparation of the
final sunset of the network in 2016” is false in light of the evidence presented th
the 2G network as a whole was not predicted to sunset in 2016 and AT&T’s
network was not predicted to sunset its 2G network until January 1, EQF .

No. 109 at 56, 1| 2527. These outstanding issues of fashcerning the falgjtof
the relevant statemerseclude summary judgment.

Defendants also argue that summary judgment is appropriate on these c

because Plaintiff lenot offered sufficient evidence of consumer deception or
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confusion. ECF No. 113 at 114. However;deliberate falsity yields a
presumption of consumer deception in cases ofaoonparative advertising and a
presumption of consumer deception and injury in cases of direct comparative
advertising.” Nat'l Products, Inc. v. Gambelohnson LLC699 F. Supp2d 1232,
1241 (W.D. Wash. 20103%ee also Johnsaf JohnsonMerck Consumer Pharm
Co. v. Rhond’oulenc Rorer Pharm. Inc19 F.3d125,129(3d Cir. 1994)"“If a
plaintiff proves a challenged claim is literally false, a court may grant relief
without considering whether the buying public was misled.”). When a genuine
Issue of fact exists as to whether an advertisement is literally false, “[a] domino
effectoccurs ... [and a] presumption is created in the plaintiff's favor with respe
to the remaining elements that are typically contested in Lanham Act false
advertising cases, thereby precluding the grant of summary judgmembmof
the defendant.’FLIR Sys., Inc. v. Sierra Media, InRQ03 F. Supp. 2d 1120, 1132
(D. Or. 2012). Because a genuine issue of material fact exists about the falsity
the advertisements in this case, it would be inappropriate to grant summary
judgmenton Defendants’ deception argument, given the presumption of decept
created in Plaintiff's favor.
b. Plaintiff's Motion for Summary Judgment
Plaintiff moves for partial summary judgment on the falsity of the stateme

in the allegedly defamatory email. ECF No. 108-40. However, when the facts
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are construed in the light most favorable to Defendaimtslas issues of fact
preclude Plaintiff's motion for summary judgment.

Plaintiff argues that the specific statements in the allegedly defamatory
email that the 2G network would experience a “final sunset” in 2016, that

AlarmSIM’s customers reported experiencing problems with their 2G security

systems, suggestions that Fortress customers were at risk, that Fortress was slow to

respond to the issue, and that AlarmSiddildeveloped a 3G security panel are al
literally false statements. ECF No. 108 at&wever, a reasonable jury could
conclude that the allegation of a “final sunset” in 2016 is consistent with the
evidence that AT&T intended to shut down its 2G neknar January 1, 2017.
ECF No. 109 at § 25. A reasonable jury could conclude that the statements aQ
Fortress customers experiencing probleviik their 2G systemwas true in light

of Mr. Guthrie’s testimony that AlarmSIM received such complaints fromress
customers.SeeECF No. 1124 at 67. A reasonable jury could conclude that the
evidence that Fortress developed a 3G panel and offered a free 3G upgrade to
existing customers is evidence that Fortress’s 2G customers wereddtloisiag
servie. ECF No. 109 at-®, 11 4647. A reasonable jury could conclude that the

statement alleging a slow response by other companies is a reflection of Mr.

out

Guthrie’s opinion formed from his interactions with Fortress and other companies

and therefore not krally false. ECF No. 1124 at 910. And finally, a reasonable
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jury could conclude that “AlarmSIM has decided to introduce its own, new 3G
security panel” is not false in light of evidence presented that AlarmSIM was
developing a 3G security pandtCFNo. 114 at 67, 11 3239. These outstanding
Issues of factoncerning the falsity of the challenged statemprégslude summary
judgment.
2. Claim Four: Defamation
Plaintiff and Defendants each move for summary judgment on Plaintiff's
defamation claim. ECF No. 108 at-1@; ECF No. 113 at-34. The elements a
plaintiff must establish in a defamation case are “falsity, an unprivileged
communication, fault, and damegy” Mohr v. Grant 153 Wash2d 812, 822
(2005). The same issues of fact regarding the falsitthektatements made
discusseduprapreclude summary judgment for either side. Construing the
evidence in the light most favorable to each-nwving party, a reasonable jury
could conclude that the statements at issue either are or are noAiasedingly,
neither party is entitled teummary judgment.
3. Claims Five andSix: Tortious Interference witGontractual Relationships
andBusiness Expectancy
Defendants move for summary judgment on Plaintiffe tortious
interference claim ECF No0.113at15-18 The elements of a tortious

interference claim are(1) the existence of a valid contractual relationship or
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business expectancy; (2) that defendants had knowledge of that relationship; (
intentional interference inducing or causing a breach or termination of the
relationship or expectancy; (4) that defendants interfered for an improper purpc
or used improper means; and (5) resultant damagewton Ins. Agency &
Brokerage, Inc. v. Caledonian Ins. Grp., Int14 Wash. App. 151, 158 (2002).

A valid business expectancy “includes any prospective contractual or business
relationship that would be of pecuniary valuéd: at 158. Intentionahterference
“denotes purposefully improper interferenc&irkenwald Distrib. Co. v.

Heublein, Inc. 55 Wash. App. 1, 11 (1989) (“When one acts to promote lawful
economic interests, bad motigeessential, and incidental interference will not
suffice.”) (citations omitted).

Defendants argue Plaintiff has failed to show the first elenteGE No. 113
at 1617. In response, Plaintiff does not identify evidence of a contractual
relationship, but argues that it has a valid business expectancy of ongoing bus
fromits clients. ECF No. 125 at 17A business expectancy exists when there is
relationship betwen parties contemplating a contradilat’l City Bank, N.A. v.
Prime Lending, InG.No. C\V-10-034-EFS, 2010 WL 2854247, at *4 (E.D. Wash.
July 19, 2010) (citing?ac. Nw. Shooting Park Ass’n v. City of Sequis8 Wash.
2d 342, 353 n.2 (2006)). “This requires only a reasonable expectancy that the

contract will come to fruition, and not a completed contrablat’| City Bank
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2010 WL 2854247 at *4 (citin§cymanski v. Dufayl80 Wash. 2d 77, 885
(1972)). Plaintiff cites evidence that it provides its customers with a-yieisae
warranty and ongoing lifetime technical support, whtthintiff assertduilds trust
with its customersuch that Plaintiff can expect customers to return to purchase
products in the future. ECF No. 125 at TThis type of expectation is too
indefiniteto constitute a reasonable business expectancy. Plaintiff may hope tf

its customers are loyal to its brand, but it has not offered facts to demotisitate

has d reasonablexpectancy’that past customers will return to contract for future

purchasesNat'l| City Bank 2010 WL 2854247 at *4Plaintiff similarly offers no
factsand develops no argumentsupport a findinghat it hasvalid existing
contractial relationshipsvith its customers. ECNo. 125 at 17 Even if the Court
were to assume that Plaintiff’'s provision of warranty coverage and ongoing
customer suppomas evidence of a contractual relationship with its customers,
Plaintiff has offered no evidence that Defendants’ actions caused a breach of t
contract ECF No. 125 at 1'5eeNewton Ins. Agenc¢yl14 Wash. Appat 157-58.
Because Plaintiff cannot show that it has a valid business expectancy or contrg
Defendants are entitled to summary judgment on Plaintiff’s tortious interference

claims.
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4. Claim Seen Unjust Enrichment

Defendants move for summary judgment on Plaintiff's unjust enrichment
claim. ECF No. 113 at 189. “Unjust enrichment is the method of recovery for
the value of the benefit retained absent any contractual relationship because
notions of fairness and justice require iYobung v. Yound.65 Wash. 2d 477, 484
(2008). The elements of an implied contract unjust enrichment claim are “(1) th
defendant receives a benefit, (2) the received benefit is at the plaintiffissexpe
and (3) the circumstances make it unjust of the defendant to retain the benefit
without payment.”Id.

Here, Plaintiff argues that Defendants were unjustly enribgd@laintiff's
efforts of recommending AlarmSIM SIM cards to its customers “over a period O
years by phone, email, Live Chat, and reviews.” ECF No. 125 at 18. As discus
infra, it is unclear whether a contract exisbadween the parties in this case.
However,even construing the facts in the light most favorable to Plaintiff on thig
claim and assuming that no contract exisRdintiff offers no facts to support a
finding that it would be unjust for Defendants ttare the benefit of Plaintiff's
recommendations. It is undisputed that Plaintiff recommended AlarmSIM to its
customers. ECF No. 114 at 4, § 20. Itis also undisputed that recommending
AlarmSIM to its customers was beneficial to Plaintiff because Hianatd a

reliable source of SIM cards to recommend to its customers that would be
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specifically compatible with Plaintiff’'s alarm systems, which Mr. Hofeditz testifi¢

was valuable to him, and Plaintiff did not have to worry about providing SIM ca
for its systemsECF No. 114 at-3, 11 16, 18 Even construing the facts in the
light most favorable to Plaintiff, the circumstances do not make it unjust for
Defendand to retain the value of Plaintiff's recommendations without payment
because Plaintiff alsderived a benefit from the parties’ arrangement. Defendan
are entitled to summary judgment on Plaintiff’'s unjust enrichment claim.

5. Claim Eight: Intentional and/or Negligent Misrepresentation

Defendants move for summary judgment on Plaintiff's intevatl and/or

negligent misrepresentation claim. ECF No. 113 a&224.9To state a claim for

14

d

rds

fraud or intentional misrepresentation under Washington law, a plaintiff must plead

the following elements: (1) representation of an existing fact; (2) matgr(@it
falsity; (4) the speaker’s knowledge of its falsity; (5) intent of the speaker that it
should be acted upon by the plaintiff; (6) the plaintiff's ignorance of its falsity; (7
the plaintiff's reliance on the truth of the representations; (8) thetipia right to
rely upon it; and (9) damages suffered by the plaingtiley v. Block130 Wash.
2d 486, 505 (1996).

To makea claim for negligent misrepresentation, a plaintiff “must prove by
clear, cogent, and convincing evidence that”: (1)ntdats supplied false

information for the guidance of others in their business transactions; (2) defeng
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knew or should have known that the information was supplied to guide the plai
in his business transactions; (3) defendants were negligentaimioly or
communicating the false information; (4) the plaintiff relied on the false
information; (5) the plaintiff's reliance was reasonable; and (6) the false
information proximately caused the plaintiff's damagBess v. Kirner162
Wash.2d 493,499 (2007).

“A ‘false representation’ as to a presently existing factgeeagjuisite b
liability for both fraud and negligent misrepresentatiowéssa v. Watermark
Paddlesports, IngNo. C065156 FDB, 2006 WL 1418906, at *2 (W.D. Wash.
May 22, 2006)citations omitted). “[A p]laintiff must set forth, as a part of the
circumstances constituting fraud, an explanation as to why the disputed statem
was untrue or misleading when madé&d: at *3. Additionally, astatement that
cannot be proven fals@nnot support a negligent misrepresentation clahnott
Bay Seafoods, Inc. v. Port of Seatfld4 Wash. App. 5, 145 (2004).“Promises
of future conduct may support a contract claim. But failure to perform those
promises alone cannot establisk tequisite negligere for negligent
misrepresentation.Micro Enhancement Intern., Inc. v. Coopers & Lybrand, LLP
110 Wash. App. 412, 436 (2002).

Plaintiff argues that AlarmSIM made false representations about the

“capacities and suitability of Alarni®’s SIM cards” and “AlarmSIM’s ability

ORDER ON MOTIONS FOR SUMMARY JUDGMENT AND EXCLUSION
OF TESTIMONY~ 33

ntiff

ent




1C

11

12

13

14

15

16

17

18

18

20

and willingness to provide ‘tepotch’ customer service to Fortress’s customers.”
ECF No. 125 at 19. However, Plaintiff fails to offer facts to support this argumg
or show how these statements were untrue or misleading when tdade.

Representations about “tatch” customer service are thert of “mere puffery”

2Nt

that cannot be proven false and do not support a finding of an unfair or deceptive

action. Babb v. Regal Marine Indust., Ind.79 Wash. App. 1036, 2014 WL

690154, at *3 (Feb. 20, 2014Although Plaintiff has produced evidence that some

of its customers reported dissatisfaction with AlarmSIM’s customer service, it h
not produced evidence that AlarmSIM did not provide customer sdovice
Plaintiff's customers ECF No. 126 at 30, 1 50Plaintiff asserts Defendants’ call
center was “nonexistent,” but offers no facts to demonstrate that the calldidnter
notactuallyexist ECF No. 126 at 30, 1 5Plaintiff's general assertion that
Defendants’ statements about the “capacities and suitability of AlarmSIM’s SIM

cards” does not specifically identify what statement is falSeF No. 125 at 19

To the extent Plaintiff argues that AlarmSIM’s SIM cards were not suited to wor

with Plaintiff's productsthis argument is undercut by the evidence. Plaintiff
continued to recommend Defendants’ SIM cards for use in its products from 2C
through 2015. ECF No. 114 att4 11 20, 2728. Mr. Hofeditz ran his own test
run of Defendants’ SIM card to confirm that they would work with Plaintiff's

security system. ECF No. 114 at 3, 1 12. Some of Plaintiff's customers report
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problems with AlarmSIM SIM cards. ECF No. 126 at 29, f48However,
Plaintiff's employee Benjamin Murray testified thathnical issues with SIM
cards “were a very common thifighat the issue was not exclusive to AlarmSIM
SIM cards and that Plaintiff “had tons of customers that were using AlarmSIM
SIM cards successfully that weren’t having those isSUe€F No. 113 at 5.

Plaintiff may have produced evidence thaine ofits customers were
dissatisfied with Defendants’ products and customer service, but it has not
presented evidence to show that Defendants’ statements condaming
compatibility of its product withPlaintiff’'s product and Defendants’ ability to
provide customer service were literally falselindsight does not render the
statement of a proposed performance a falsehood when ma@s3sa2006 WL
1418906, at *3.Moreover the statements Plaintifflentifies as the subject of
misrepresentation are promises of future performance, not statementseottlyre
existing fact. Micro Enhancementl10 Wash. App. at 43@ven construing the
evidence in the light most favorable to Plaintiff, Plaintiff carstaiw the falsity of
the challenged statements. Defendants are entitled to summary judgment on
Plaintiff's intentional and negligent misrepresentation claims.

6. Claim Nine Breach of Agreement
Defendants move for summary judgment on Plaintiff's bredelgeement

claim. ECF No. 113 at 224. A claim for breach of contract is actionable under
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Washington law “if the contract imposes a duty, the duty is breached, and the
breach proximately causes damage to the claima. Indep. Forest Mfrs. v.
Dep’t of Labor & Indus, 78 Wash. App. 707, 712 (1995) (citation omitted).
Defendants move for summary judgment on the grounds that there was |
exchange of consideration or meeting of the minds, and therefore no gontract
between the parties. ECF No. 113 at2Z2 “In any breach of contract action, the
first question a reviewing court must answer is whether an enforceable contrag
been created.’Storti v. Univ. of Washingtoi81 Wash. 2d 28, 35 (2014A valid
cortract requires an offer, acceptance of the offer, and consideratakima Cty
(West Valley) Fire Protection Dist. No. 12 v. City of Yakit#2? Wash. 2d 371,
38990 (1993).“An offer consists of a promise to render a stated performance ii
exchange for a return promise being giveR&ac. Cascade Corp. v. Nimme5
Wash. App. 552, 556 (1980jConsideration may consist of an act, a forbearanct
the creation, modificationralestruction of a legal relationship, or a return promis|
given in exchange.’Emberson v. Harltey62 Wash. App. 597, 601 (1988). “A
promise for a promise is sufficient consideration to support a conti@atrii
Grp., Inc. v. SeattiEirst Nat. Bank 32 Wash. App. 22, 24 (1982).
“Whether a contract is supported by consideration is a question of law and may
properly determined by a court on summary judgmeNgationwide Mut. Fire Ins.

Co. v. Watson120 Wash. 2d 178, 195 (1992).
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Here,it is unclear whether a contract existed between the parBé&antiff
asserts the parties formed a valid contract during a November 11, 2013
conversation between Mr. Guthrie and Mr. Hofeditz. Plaintiff asserts that Mr.
Guthrie requested Plaintiff recommend AlaiMSSIM cards to Plaintiff's
customersthat Mr. Hofeditz promised that Fortress would recommend AlarmSl|
SIM cards in exchange for AlarmSIM providing SIM cards, customer service, a

a discount to Fortress’s customers, and that Mr. Guthrie agreed tadimase

ECF No. 126 at 225, 1 915. Construing these facts in the light most favorable

to Plaintiff, a reasonable jury could conclude thaibaalcontract existed between

the parties.
Assuming a contract existed between the padiesasonable jyrcould
conclude that the contract was breached. It is undisputed that AlarmSIM provi

SIM cards to Fortress customers and that the SIM cardsgeaszallycompatible
with Fortress’s security systemECF No. 114 at 4, T 2QAlthough thequality is
disputed, 1 is undisputed that AlarmSIM provided customer support to its

customers. ECF No. 126 at 30,  50. And it is undisputed that Fortress custor

were able to use a discount code to receive a discount on AlarmSIM SIM cards.

ECF No. 126 at 26, ¥4. However,Plaintiff has offered evidence ththe terms of
the contract were that Defendants would completely respond to Fortress

customers’ inquiries about AlarmSIM SIM cards and correct at AlarmSIM’s
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expense any issues Fortress customers experiamitedlarmSIM SIM cards.
ECF No. 126 at 24, § 12. Plaintiff has also alleged facts to demonstrate that
Defendants did not adequately respond to Fortress customer inquiries and did
correct issues Fortress customers experienced with AlarmSIM’s Sl ca@F
No. 126 at 30, 1Y 583. Construing this evidence in the light most favorable to
Plaintiff, a reasonable jury could conclude that the contract was breached.
Defendants armotentitledto summary judgment on Plaintiff’'s breach of contract
claim.
7. Claim Ten: Washingto@onsumer Protection Act

Defendants move for summary judgment on Plaintiff's Washington
Consumer Protection Act (“CPA”) clainECF No. 113 at45. The elements of a
CPA claim are: “(1) unfair or deceptive act or practice; (2) occurring in trade or
commerce; (3) public interest impact; (4) injury to plaintiff in his or her business
property; (5) causation.Hangman Ridge Training Stables, Inc. v. Safeco Title In
Co., 105 Wash. 2d 778, 782986). “[A]n act or practice can be unfair without
being deceptive ....’Klem v. Wash. Mut. Bank76 Wash. 2d 771, 7§2013).

“A deceptive act must have the capacity to deceive a substantial portion of the

population ... and misleads or misrepresents something of material importancs.

McDonald v. OneWest Bank, FSB9 F. Supp. 2d 1079, 1097 (W.D. Wash. 2011

(internal quotes and citations omittedyVhether an act is unfair or deceptiveais
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guestion of law.”1d. at 1097. However, when there is a dispute of fact atht®

parties’ underlying conduct, a court cannot determine whether conduct is unfaif

deceptive as a matter of laweingang v. Pierce Cty. Med. Bureau, |Int31
Wash 2d 133, 150 (1997).

Plaintiff identifiesstatements in the allegedly defamatory email and the
RHC website as violating the CPACF No. 125 at 14Genuine issuesf fact
preclude this Court from determining whether these statements are unfair or
deceptive as a matter of law. As discussguta, the statements at issue could
reasonably interpreted as trolefalse Additionally, the parties dispute how
widely the allegedly defamatory email was distribyted number oPlaintiff's
customers who received the emaihd the number of customers the parties had i
common SeeECF No. 130 at 4, Y.5These facts speak whetherthe statements
at issue had the capacity to deceive a substantial portion of the population.
McDonald 929F. Supp. 2éit 1097. Because genuine issues of fact surround the
underlying conduct, this Court cannot determine as a matter of law that the
statements at issue are unfair or deceptefendants are not entitled to summan
judgment on this claim.
ACCORDINGLY, IT ISHEREBY ORDERED:

1. Plaintiff's Motion to Exclude Expert Testimony of Scott HamptB&F

No. 102) is DENIED.
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2. Plaintiff's Motion to Exclude Expert Testimony of Nicholas Carroll
(ECF No. 104) is GRANTED IN PART and DENIED IN PART.
3. DefendantsMotion to Exclude Expert Testimony of Hiren Mo&QF
No. 116) is GRANTED IN PART and DENIED IN PART.
4. Plaintiff's Motion for Partial Summary Judgme®GF No. 108) is
DENIED.
5. Defendants’ Motion for Summary JudgmeBOF No. 113) is
GRANTED IN PART and DENIED IN PART.
The District Court Executivis directed to enter this Ordandfurnish
copies to counsel
DATED December 5, 2019
il
“zthZ;Md¢ Clﬁiié

" THOMAS O. RICE
ChiefUnited States District Jueg
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