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y v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 13, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
LONNA O., No. 4:17-cv-05068MKD

P laintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY

VS. JUDGMENT AND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOGAL SUMMARY JUDGMENT
SECURITY,
ECF Nes. 15, 16

Defendant.

Doc. 17

BEFORE THE COUR&rethe parties’crossmotions for summary
judgment ECFNos.15, 16 The partiesconsented to proceed beformagistrate
judge ECFNo. 7. The Court, having reviewed the administrative record and
parties’ briefing, is fully informed For the reasons discussed below,Glogirt

deniesPlaintiff's motion (ECF No15) andgrantsDefendant’s motion (ECF No.

16).
JURISDICTION
The Court has jurisdiction over this case pursuant to 42 USS.405(Q),
1383(c)(3).
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STANDARD OF REVIEW

A district court’s review of a final decision of the @missioner of Social
Security is governed by 42 U.S.C. § 405(dhe scope of review under § 405(g
imited; the Commissioner’s decision will be disturtyedly if it is not supported
by substantiabvidence oris based on legal erroill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012) “Substantial evidence” means “relevant evidence that a
reasonable mind might acceptas adequate to supporta contludicat. 1159
(quotation and citation otted) Stated differently, substantial evidence equat
“more than a mere scintilla[,] but less than a preponderamdg(§uotation and
citation omitted) In determining whether the standard has been satisfied, a
reviewing court must consider thatiee record as a whole rather than searchir]
for supporting evidence in isolatiorid.

In reviewing a denial of benefits, a district court may notstulbe its
judgment for that of the Commissiondf the evidence in the record “is
susceptible to more than one rational interpretation, cjthet] must uphold the
ALJ’s findings if they are supported by inferences reasonabiyrdii@m the
record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 201Zyurther, a distric
court “may not reverse an ALJ’s decision on account of an eabisthharmless.’
Id. An error is harmless “where it is inconsequential to the [AlLltghate

nondisability determination.”ld. at 1115 (quotation and citation di@il) The
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party appealing the ALJ's decision generally bears the burdestalflishing that
it was harmed Shins&i v. Sander$56 U.S. 396, 4020 (2009).
FIVE -STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disaiitiin
the meaning of the Social Security A&tirst, the claimant must be “unable to
engage in any substantial gainful activity by reason of any medicadyndeable
physical or mental impairment which can be expected to resdéath or which
haslasted or can be expected to last for a continuous period efsgothan twelvg
months.” 42 U.S.C. 88 423(d)(1)(A); 1382c(a)(3)(Aecond, the claimant’s
impairment must be “of such severity tlglhe is not only unable to dber]
previous work],] lut cannot, considerinfper] age, education, and work
experience, engage in any other kind of substantial gainful work whidk xis
the national economy.” 42 U.S.G& 823(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has established adtap sequdial analysis to
determine whether a claimant satisfies the above crit&@£20 C.F.R. 88
404.1520(a)(4)(#(v); 416.920(a)(4)()(v). At step one, the Commissioner
considers the claimant’s work activit?0 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)). If the claimant is engaged in “substantial gainful activity,” th
Commissioner must find that the claimant is not disab®dC.F.R. 8§

404.1520(b); 416.920(b).
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If the claimant is not engagenl substantial gainful activity, the analysis
proceedso step two At this step, the Commissioner considers the severity o
claimant’s impairment 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ilf the
claimant suffers from “any impairment or combination of impants which
significantly limits [rer] physical or mental ability to do basic work actast]” the
analysis proceeds to step thr&® C.F.R. 88 404.1520(c); 416.920(cd) the
claimant’s impairment does not satisfy this severity thresholdever, the
Commissioner must find that theamhant is not disabled?0 C.F.R. 8§
404.1520(c); 416.920(c).

At step three, the Commissioner compares the claimant’'s impaitment
severe impairments recognized by the Commissioner to be so setempaduds
a person from engaging in substargaihful activity 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)(4)(iii) If the impairment is as severe or more
severe than one of the enumerated impairments, the Commissiond&nadntist
claimant disabled and award benefi2) C.F.R. 88 404.1520(d316.920(d).

If the severity of the claimant’'s impairment does not meet or exbeed
severity of the enumerated impairments, the Commissionergause to assess
the claimant’s “residual functional capacity.” Residual funaticrapacity (RFC)
definedgenerally as the claimant’s ability to perform physical and merdet

activities on a sustained basis despatdimitations, 20 C.F.R. 88 404.1545(a)(!
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416.945(a)(1), is relevant to both the fourth and fifth steps of thgsanal

At step four, te Commissioner considers whether, in view of the claima
RFC, the claimant is capable of performing work ting has performed in the p
(past relevant work)20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(M) the
claimant is capable of perfoimy pastrelevant work, the Commissioner must
that the claimant is not disabled0 C.F.R. 88 404.1520(f); 416.920(f)f the
claimant is incapable of performing such work, the analysiseexto step five.

At step five, the Commissioner conssl@mether, in view of the claimant
RFC, the claimant is capable of performing other work in then@ateconomy
20 C.F.R. 88 404.1520(a)(4)(v); 416.920(a)(4)(In making this determination,
the Commissioner must also consider vocational factorsasithe claimant’s ag
education and past work experien@® C.F.R. 88 404.1520(a)(4)(V);
416.920(a)(4)(v) If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disabkHC.F.R. 8§
404.1520(g)X); 416.920(g)(2) If the claimant is not capable of adjusting to ot
work, the analysis concludes with a finding that the claimant iblddand is
therefore entitled to benefit20 C.F.R. 88 404.1520(g)(1); 416.920(g)(1).

The claimant bears thaitten of proof at steps one through four above
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999f the analysis proceeds tc

step five, the burden shifts to the Commissioner to establisil)hne claimant i
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capable of performing other work;di2) such work “exists in significant
numbers in the national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(c
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ’S FINDINGS

Plaintiff protectively filedapplicatiors for Title 1l disability insurance
benefits and Title XVI supplemental security income beneftdugust 21, 2015
and October 22, 2015, respectiveileging a disability onset date d&nuary 12,
2015 Tr. 8990, 219, 225 Theapplicatiors wee denied initially Tr. 13653, and
on reconsideration, Tt55-60. Plaintiff appeared at a hearing before an
Administrative Law Judge (ALJ) odBeptember 16, 2016Tr. 3588 OnMarch 1,
2017 the ALJ denied Plaintiff's claimTr. 18-29.

At step one, the ALJ found that Pkff has not engaged in substantial
gainful activity sincelanuary 12, 2015Tr. 20. At step two, the ALJ found
Plaintiff hasthe llowing severe impairmentdegenerative disc disease; obes
and carpal tunnel syndromél. At step three, the ALfbund that Plaintiff does
not have an impairment or combination of impairments that reatedically
equals a listed imgranent Tr. 23. The ALJ then concluded that Plaintiff has tl
RFC to performight work, with the following norexertional limitatbns: “The
claimant can occasionally climb ramps and stairs, canndi ddidders, ropes, of

scaffolds, can occasionally stoop, kneel, crouch, and cragvcan frequently
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balance The claimant can frequently handle and finger with her bilaterakrupy
extremities” Tr. 23-24. At step fourthe ALJ found thPlaintiff is able to
perform her past relevant work as a lab tech, as generally foureinatitmal
economy, and as a caregiver,sagactually performeahe joh Tr.28 On that
basis, the All concluded that Plaintifis not disabled as defined the Social
Security Actduring the adjudicative periadTr. 29.

OnApril 27, 2017 the Appeals Council denied revielx. 1-6, making the
Commissioner’s decision final for purposes of judic@liew. See42 U.S.C.
1383(c)(3); 20 C.F.FR88416.1481, 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissa’s final decision denyin
her disability insurance benefits under Title |l aswpplemental security income
benefits under TitlXVI of the Social Security ACtECF No. b. Plaintiff raises
the following issues for this Court’s review:

1. Whether the ALJroperly weighed thenedicalopinion evidence;

2. Whether the ALJ properieighedPlaintiff's symptom claimsand

3. Whetheithe ALJ made a proper step four determination.

ECF No. 15 ab.
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DISCUSSION
A.  Medical Opinion Evidence

Plaintiff contends the ALJ erred by failing pooperly considethe opinion
of treating physician Charles Batayola, D.ECF No. 15 a¥-11.

There ae three types of physician(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat theaocta
(examining physicians); and (3) those who neither examine nor tregaiinant
but who review the claimar# file (honexamining or reviewing physiciaris).

Holohan v. Massanark46 F.3d 1195, 12602 (9th Cir. 2001) (brackets omitte

“Generally, a treating physicianopinion carries more weight than an examining

physicians, and an examining physicianopinion @arries more weight than a
reviewing physiciars.” Id. “In addition, the regulations give more weight to
opinions that are explained than to those that are not, and toirtiens f
specialists concerning matters relating to their specialty bateot
nonspecialists. Id. (citations omitted).

If a treating or examining physicienopinion is uncontradicted, an ALJ 1
reject it only by offering‘ clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhar427 F.3d 211, 1216 (9th Cir. 2005)
“However, the ALJ need not acceptthe opinion of any physician, including 2

treating physician, if that opinion is brief, conclusory and inadetyuaupported
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by clinical findings” Brayv. Comm. of Soc. Sec. Admbd4 F.3d1219,1228
(9th Cir. 2009)internal quotation marks and brackets omittéd) a treating or
examining doctds opinion is contradicted by another dotsarpinion, an ALJ
may only reject it by providing specific and legitimate reasbatdre supported
by substantial evidence.Bayliss 427 F.3d at 1216 (citingesterv. Chater 81
F.3d 821,830-31 (9th Cir. 1995).

1. September 24, 2013pinion

Plaintiff's treating physician, Dr. Batayglarovided two opinionsegarding
Plaintiff's physical functionahbilities. Tr. 32325, 399400. In his first opinion,
dated September 24, 2015. Batayolafound Plaintiff was “Severely limited,”
whichis defined as “[u]nable to meet the demands of sedentary work329r

The ALJ gave this opinion little weighbr two reasons: (1) Dr. Batayola
provided almost no supportbasis for the opinioand (2) the opinion was
“inconsistent with the minimal physical examination findings, thamail
conservative treatment offered to the claimant, and the minimal aist o
nature of her objective medical findings both before and duringetieant
period.” Tr. 28.

Plaintiff fails to raise any challenge to the ALJ's treatment of the Septg
24, 2015 opinion SeeECF No. 15 at 8 As such the Court #ivnot consider the

weight the ALJ provided to the September 24, 2015 opirfeee Carmickle.
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Comm’r, Soc. Sec. Adm;jib33 F.3dL1551161 n.2(9th Cir. 2008) The Ninth
Circuit explained the necessity for providing specific argument:

The art of advocacy isot one of mysteryOur adversarial system relies
on the advocates to inform the discussion and raise the issties to
court Particularly on appeal, we have held firm against considering
arguments that are not briefed®ut the term “brief” in the apfiate
context does not mean opaque nor is it an exercise in issue spottin
However much we may importune lawyers to be brief and to ge¢to

point, we have never suggested that they skip the substance of thei

argument in order to do sdt is no acalent that the Federal Rules of
Appellate Procedure require the opening brief to contain the
“appellant’s contentions and the reasons for them, with citatmtise
authorities and parts of the record on which the appellant relied.” Fe
R. App. P. 28(a)(8A). We require contentions to be accompanied by
reasons.

Independent Towers of Wash. v. Wa360 F.3d 925, 929 (9th Cir. 2003).
Moreover, the Ninth Circuit has repeatedly admonished that thewithurbt
“manufacture arguments for an appellaatid therefore will not consider claims
that were not actually argued in appellant’s opening.b@etenwood v. Fed.
Aviation Admin,28 F.3d 971, 977 (9th Cir. 1994Because Plaintiff failed to

provide adequate briefing, tl@urtdeclines to considdhis issue.

1Under the current version of the Federal Rules of Appellate Prae; dlaer

appropriate citation would be EeD. R. ArP. P.28(a)(8)(A).
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2. June 15,2016 Opinion

In Dr. Batayola’ssecond opiniondated June 15, 2016elimited Plaintiff to
lifting and carring ten pounds occasionally and less than ten pounds freque
Tr. 399 He limited Plaintiff's standing and walking to a maximum of k&
two hours an in eighhour day and her sitting to a maximum to three hours in
eighthour day Id. He found that Plaintiff coulditsand stand for ninety minuteg
before changing pagn and would need to walk around every sixty minutes 1
ten minutes to relieve discomfoitd. He opined that Plaintiff would be off task
twenty-six to fifty percentof the time Id. He limited Plaintiff to occasional
twisting and climbing stairand ladders and precluded Plaintiff from stooping
crouching Tr. 400 He found that Plaintiff's ability to reach, handle, and
push/pull would be affected due to weakness and paéinHe opined that
Plaintiff's impairments or treatment would cadmee to miss work four or more
days a monthld. When asked to list the medical findings that supgutinis
opinion, he statedcervicalspondylosis, foraminal stenosis cervical spine,
degenerative disc disease, chronic neck pain, chronic low back pehi

The ALJ gave this opinion little weightTr. 28. Because DrBatayolas
opinion was contradicted by the opinion of Rubio, Tr. 11820, he ALJ was
required to provide specific and legitimate reasons fortimjeportions of Dr.

Batayola'sopinion. Bayliss 427 F.3d at 1216.
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First, the ALJ found that Dr. Batayola provided insufficient l@xation or
basis to supportsuch extreme limitations. Tr.28]n ALJ may discredit
treating physiciansopinions that are conclusory, brief, and unsupported by th
record as a wholé Bray,554 F.3dcat 1228 Batsorv. Comm’r of Soc. Sec.
Admin, 359 F.3dL190,1195(9th Cir. 2004)(citing Tonapetyan v. Hatle242
F.3d 1144, 1149 (9th Cir. 2001)br. Batayolawas asked to provide medical
findings that supported his opiniofir. 40Q In response, histed Plaintiff's
impairments, “cervical spondylosis, forminal stenosis cahsgpine, degenerativ
disc disease, chronic neck pain, chronic low back’pdeh. The ALJ found thaa
recitation of Plaintiff's impairmentsvas not sufficient, stating “the existence of

such conditions does not supportthe degree of limitation he suggesta8 Dr.

Batayola provided no other rationale or citation to n@deidence to support hjs

opinion Tr. 393400 Therefore, the AL first reasons supported by substan
evidence ands specific and legitimate.

Next,the ALJ gave this opinion little weiglitecauséhe opinion was baseg
on Plaintiff's subjectivaeports Tr. 28. A doctor’s opinion may be discounted
it relies on a claimant’s unreliable se#port Bayliss 427 F.3cht 1217,
Tommasetti v. Astryé33 F.3d 1035, 1041 (9th Cir. 2008)he ALJ must provid
the basis for his conclusion thtae opinion was more heavily based on a

claimant’s selireports tharonthe objective medical evidenc&hanim v. Colvin
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763 F.3d 1154, 1162 (9th Cir. 2014 laintiff failed to challenge this reason, th
any challenged is waived and the Court mayidedb review it. See Carmickle

533 F.3cat 1161 n.2. However, the Court concludes that the ALJ’S reason is

supported by the record’he ALJfoundthat Dr. Batayola completed the form in

Plaintiff's presencand that the opinion was inconsistent witk physical
examinations, treatment, and objective medical findinbs 28 (citing Tr. 394,
396-98). This supportshe ALJ sdetermination that the opinion was more heg
based on Plaintiff's subjective statements than on objective egidésc
addressed below, the ALJ provided legally sufficient reasmrigiéling Plantiff's
subjective statements unreliablés such, thisvas a specific and legitimate, an
unchallengedreasorto reject the opinion.

Finally, the ALJ concluded that Dr. Batag's opinionwas “inconsistent
with the minimal physical examination findings, the minimal condeeva
treatment offered to the claimant, and the minimal and consisterd wdtoer
objective medical findings both before and during the relevaiado& Tr. 28. An
ALJ may reject a treating physician’s opinion that is not suppbstéde record &
a whole Batson 359 F.3d at 1195

First, the ALJ found that physical examinations revealed miniimaings.
Tr. 2526. Records priorto Plaintiff's @bed onset show that Dr. Badéa did nof

record any abnormalitieassociated with her spikiring physical examsTr.

ORDER- 13
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32829, 332, 334, 3339. His records after Plaintiff's alleged onset show
tenderness, a restricted range of motion, and spasneMponhowever,Dr.
Batayola failed to record that she appedin any distressTr. 343 357, 360, 364
393, 422, 426, 431Addttionally, Plaintiff exhibited normal muscle toneTr. 36Q
On January 6, 201®laintiff was evaluated bRr. Salahshour whalso noted
tendernessanddiscomfort during range of motion testing and Faber tesfing
375 However, he found her strength to be 5 out of 5 in all extesmither
sensation was intact, straight leg raise testing was negative yatSm@lrling's
test was negative, Hoffman test was negativerkan test at the wrist was negal
bilaterally, and the Tinel test at the wrist and elbow were negative ddliatefr.
375 As such, the ALJ'sonclusion that the record shows minimal evidence
phydcal examinations is supported by substantial evidence.

Secondthe ALJ found that Plaintiff had received minimal and consieev
treatment for her alleged spinal impairments. 2627. Plaintiffs complaints of
pain were controlled with tramadand Ibuprofenprior to application, Tr328-29,
andfor over ayear following application, Ti341, 354, 361, 419In April 2016,
Plaintiff complained of increased pain and vpaiescribedstronger medicatianTr.
41923 There was no discussion of surgery, which Plaintiff confirmelder
hearingtestimony Tr. 53. Plaintiff was referred to physical therapgdattended

two sessions before putting her treatment on hold to address soalgutebtems

ORDER- 14
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Tr. 50, 419 439,443 Following the resolution of her dental problems, Plaintif
was referred for additional physical therapiyr. 443 However, there is no

evidence that Plaintiff attended such therapy. 63. As such, the ALJ's

conclusion that Plaintiff sought aneceived minimal and conservative treatment is

supported by substantial evidence.

Third, the ALJ found that Plaintiff had minitnabjective medical evidencs
of her impairments Tr. 25 The ALJ found that Plaintiffs 2010 MRI and her
2015 MRI showed neignificant change Id. The 2010 MRI showed mild
multievel degenerative changes and an annual bulge with a tear at3ieldvel
Tr. 34546. There was no evidence of any stenosis or nerve root impingerike
The 2015 MRI showed the same annudbé and tear at -S1 and stated that it

was “not appreciably changed since 2010 and not convincingly assocthted \

nerve impact.” Tr. 3668. In concluding thathe 2015 MRI showed no change

from the 2010 MRIthe ALJfailed to discuss a subtle buldetected at the -B4
level on the 2015 MRI that had not been demonstrated on the 2010TVIRBG7.
However, the impression of the 2015 MRI found that this bulge wasrn@wat
and there was “No proven impact upon exitihg and descending netdes.”
Additionally, the ALJ failed to address tB816Nerve Conduction test showing
bilateral median neuropathies at the wrists confirntimegy clinical suspiciorfor

carpal tunnesyndrome Tr. 445

ORDER- 15
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In Plaintiff's litany of medicakvidencen supportof Dr. Btayola’s 2016
opinion, shadoescite to the 2015 MRI and the 2016 Nerve Conductiontest, &
she faik to allege that the ALJ overlooked these teststhatbverlooking these
tests resulted ikegal harm ECF No. 15 at90. Instead, Plaintiff's argunm
amounts to aalternative interpretation of thmedical evidencewhich is not the
Court’'s role in judicial review of agency decisior$praguey. Bowen812 F.2d
1226,122330 (9th Cir. 1987) Tacketf 180F.3d at 1097 FurthermoreDr. Rubio
reviewed the 2015 MRI in forming his March 2016 opinion, Tr-183and still
found Plaintiff capable of light work, which was the exertionakll®fthework
she perforradprior to onset, Tr. 1221, suggesting the overlooked bulge was
a aubstantial change sufficient to support her claimdisability. Therefore, the
Court will not disturb the ALJ’'s determination that the recowdtained minimal
support for Plaintiff's impairmentslespite the ALJ overlooking some of the
evidence This was aspecific and legitimateeasorto reject the 2016 opinion

Therefore Plaintiff has failed to raise any challenge sufficienjustify
remanding the ALJ's determination based on the treatment &&fayola’s

opinions.
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B. Plaintiffs Symptom Claims

Plaintiff faults the ALJ forfailing to rely on reasons that were specific, clear

and convincing irrejecting her symptom claims ECF No. 15 afl1-15.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regardingubjective pain or symptoms is credibf&irst, the ALJ must
determine whether there is objective medical evidence of an underlying
impairment which could reasonably be expected to produce thempaiher

symptoms alleged.”Molina, 674 F.3d at 1112rfiernal quotation marks omitted

N

“The claimant is not required to show that impairment could reasonably be
expected to cause the severity of the symptom she has allegeaedihonly shoy
that it could reasonably have caused some degree of theosgriptasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal quotation marks omitted)
Second, “[i|f the claimant meets the first test and there is no eadan
malingering, the ALJ can only reject the claimant’'s testimony abegdverity of
the symptoms if [the ALJ] gives ‘specific, clear and convincingaea’ for the
rejection.” Ghanim 763 F.3cat 1163(internal citations and quotations omitted)
“General findings are insufficient; rather, the ALJ must identihatrtestimony is
not crelible and what evidence undermines the clairsacomplaints.”1d.
(quotingLester 81 F.3cat834); Thomasv. Barnhar278 F.3d 947, 958 (9th Cir.

2002) (“[T]he ALJ must make a credibility determination with findirsysficiently

ORDER- 17
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specific to permit theourt to conclude that the ALJ did not arbitrarily discredit

claimant’s testimony.”) “The clear and convincing [evidence] standard is the
demanding required in Social Security casé&sdrrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotinijloore v. Comm’r of Soc. Sec. Admzi’8 F.3d 92
924 (9th Cir. 2002)).

Here, the ALJ found that Plaintéf medically determinable impairments
could reasonably be expected to produce some of the alleged symipabthat
her statements concerning thiensity, persistence and limiting effects of thes
symptoms were not entirely consistent with the medical evidandether
evidence in the recordlr. 24

1. Objective Medical Evidence

The ALJ found that Plaintiff's statements were inconsisteft thé
objective medical evidence. Tr.-285. An ALJ may cite inconsistencies betwe
a claimant’s testimony and the objective medical evidence iouligiog the

claimant’s testimony Bray, 554 F.3d at 122%&ee Rollins v. Massana261 F.3d

853, 857 (9th Cir. 2001) (Although it cannot serve as the sole ground fdingejec

a claimant’'s credibility, objective medical evidence is a “relevanbfact
determining the severity of the claimant’'s pain and its disaklifegts.”) Here,
the ALJsummarized Rintiff's testimony at the hearing, Tr. 24, and provided

multiple citations to the record demonstrating how this tesigmeas not

ORDER- 18
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supported by the medical evidence, Tr2B5 First, the ALJ found that Plaintiff's

complaints of severe lumbar back paithwadiculopathy wrenot supported by
the MRIs taken in 2010 and 2015 which demonstrated no nerve root imping
Tr. 25 Additionally, the ALJ found that Plaintiff's testimony that her noations
made her feel groggy and nauseous, Tr. 63, 67, negreonsistent with the reco
showingPlaintiff never complainedb her provider®f any seriousnedication sid
effects Tr. 25 Additionally, the ALJ found that with Plaintiff's allegatie of
severe physical limitations one would expeet toexperence some muscle
wasting, but that no such wasting or muscle atrophy was presentecdnd Tr.
26.

Plaintiff asserts that the medical evidence does support PRistititement
and providea list of references tinerecord as supporECF No. b at 1214
None of these citations addrassging showing nerve impingement in the lum
spine, complaintef medication side effecter muscle atrophyld. As such,
Plaintiff's assertion amounts to an alternative interpretatiomeoévidence If the
evidence is susceptible to more than one rational interpretdtiert,ourt may not
substitute its judgment for that of the ALTackett 180 F.3d at 1097Therefore,

the Court will not disturb the ALJ’s determination that Plaistifftatementsvere

ORDER- 19
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inconsistent with the medical evidence.

2. Timing of Reported Symptoms

The ALJfound that Plaintiff's symptoms increased following hepleatior
for benefits. Tr. 25. Here, theALJ foundthat Plaintiff exhibited motivation for
secondary gain in sking treatment “There is also evidence that claimant’s

allegations regarding her back pain increased in severity after sleel dpp

disabilty benefits.” Tr. 25 Evidence of being motivated by secondary gain is

sufficient to supportan ALJ's rejgan of testimonyevidence SeeMatney ex rel.
Matney v. Sullivaj©81 F.2d 1016, 1020 (9th Cir. 199Here, the ALJ detailed
that following Plaintiff's application for benefits, theymptom complaints
increased whildhe objective evidence remained consistént. 25 Plaintiff
argues that the reason Plaintiff applied for benefits was becauseritition was

worsening and she was unable to wdeCF No. 15 at L4However, Plaintiff

falled to challenge the ALJ’s colnsion that when Plaintiff's increased complajnts

were juxtaposed with Plaintiff's consistent objective evidesceh as imaging a
evaluations, there was little supportfor her worsening symptésisuch,
Plaintiff's assertions cannot prevail, and #&ie)'s reason is specific, clear and
convincingand supported by substantial evidence

3. Inconsistent Statements

The ALJ found thaPlaintiff made inconsistent statements to treaéing

ORDER- 20
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evaluating professionalsTr. 25. In determiningthe reliability ofPlaintiff's
statementsthe ALJ may consider “ordinary techniques of credibility evaloa
such as the claimant’s reputation for lying, prior inconsisgtatements . . . and
other testimony by the claimant that appears less than cai®hdolenv. Chéer,
80 F.3d1273, 12849th Cir. 1996) The ALJ found that Plaintiff had reported t
her physical therapist that she had stopped working in 2008, Tr. 412, yet he
statements upoapplication for benefitsverethat she stopped working in Janug
of 2015 bllowing the death of her mother, Tr. 245, 2@3aintiff argues that her
statement to the physical therapist was in reference to when she siapkiag
full time, which was inn 2008so she couldarefor her mother ECF No. 15 at
14-15. However,the prompton the form Plaintiff completed for the physical
therapist asks for the “Last day worked” and not the last dekegddulttime. Tr.
412 Therefore, Plaintiff's challenge is unsupportéte ALJ’s reasolis
supported by substantial evidenc&l @ specific, clear and convincing.

4. Minimal and Conservative Treatment

The ALJ found that Plaintiff’ sstatementgbout her symptomsere
inconsistent with the minimal and conservative treatment she edcéiv. 2526.

Noncompliance with medical caor unexplained or inadequately explained

reasons for failing to seek medical treatment castdoubt @mnaant’'s subjective

complaints Fairv. Bowen 885 F.2d 597, 603 (9th Cir. 1988Jacri v. Chater93
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F.3d 540, 544 (9th Cir. 1996As discussedt length above, the ALJ's
determination that Plaintiffs medical treatment was minimal ams$exwative is
supported by substantial evidencEhe ALJ included a paragraph discussing tl
possible acceptable reasons a claimant may allege to justify @f laektment an
found that Plaintiff had failed to allege any of these reasdn27. As such, the
ALJ’s determination that Plaintiff's alleged severity of syoms$ was inconsiste
with the minimal and conservative treatment she received is sedpgrt
substantial evidence and is specific, clear and convincing.

5. Daily Activities

TheALJ found thatPlaintiff’'s alleged symptoms were inconsistent with
reported activities Tr. 26. A claimant’s daily activities may supportan advers

credibility finding if (1) the claimant’s activities contradict her otheritesty, or

her

e

(2) “the claimant is able to spend a substantial pdherf day engaged in pursuits

iInvolving performance of physical functions that are transferakdentork
setting.” Orn v. Asrue, 495 F.3d 625, 639 (9th Cir. 200¢)thg Fair, 885 F.2dht

603. “The ALJ must make ‘specific findings relating to [the dadgtivities’ and

their transferability to conclude that a claimant’s daily a@witvarrant an adverse

credibility determination.” Id. (quotingBurch v. Barnhart400 F.3d 676, 681 (9th

Cir. 2005)) A claimant need not be “utterly incapacitated” to be eligible for
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benefits Fair, 885 F.2d at 603.

Here, he ALJ found that despifaintiff's statements of severe sympton
with activity she continug to walk her dogs on a regular basis without the use
an assistance device, such as a.cane26 Plaintiff testified that she can walk
hundred yards in ten or fiteen minutegr. 54 She also stated that other than
when she is walking on the paths ddwyrthe river, she does not use any
assistance devicelr. 5556. In finding Plaintiff's statements inconsistetie
ALJ never addressed the frequency or lergjtRlaintiff’'s walks Tr. 26 He
falled to cite to any evidence that Plaintiff walked her dogs in amner that wa
inconsisént with the testimony Plaintiff providexbout her limitations Id.
Moreover, this was the only daily activity cited by the ALJ topuphis
conclusion. Therefore, this reason is not specffic, clear @mavincing However,
any error resulting from the ALJfailure to meet the required standard is harm
as he has provided other specific, clear andinoing reasons for rejecting
Plaintiff's testimony See Carmicklés33 F.3d at 1163 (upholding an adverse
credillity finding where the ALJ provided four reasons to discrét claimant,
two of which were invalid);Batson 359 F.3d at 1197 (affirming a credibility
finding where one of several reasons was unsupported by thd),danmaseti

533 F.3cht 1038 (arerror is harmless when “it is clear from the record that th

ORDER- 23

b Of

a

less

e...




1C

11

12

error was inconsequential to the ultimate nondisablility deternmiriat

6. Reasorior Stoppng Work

The ALJ noted that Plaintiff stopped working because her mptssed
away, which ndermined her symptom claims. Tr. 2&n ALJ may consider thg
a claimant stopped working for reasons unrelated to the alleges#iling
condition in evaluation a Plaintiffs symptom complaineeT ommasetfi533
F.3dat 1040;Bruton v. Massanay68 F.3d 824, 828 (9th Cir. 2001). The rec
supports the ALJ’s conclusion. Here, Plaintiff testifiedt she stopped working
January 2015 after harotherpassed away. Tr. 3®. Plaintiff had been her
mother’s caretaker for approximately 20 years and had been paid byfDSht®
work. Tr. 40. This was a clear and convincing reason to discieitiifPs
symptom claims.

C. StepFour

Plaintiff challenge the ALJ’'s step four determinatioarguing that the ALJ
falled to meet the requiremenbf S.S.R. 852 ECF No. 15 at 148,

The claimant has the burden of proving she can no longer perésim p
relevant work 20 C.F.R. 8804.1512(a), 416.912(a), 404.1520(f), 416.920(f);
Tacketf 180 F.3d at 10989. To find that a claimant has tloapacity to perform
past relevant job, the ALJ must make the following findings af {4) the

individual's RFC; (2) the physical and mental demands of the past job/odang
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and(3) that the individual SRFCwould permit a return to her past job
occupation S.S.R. 8562, 1982 WL 31386 (January 1, 1982)

First, Plaintiff argues that the ALJ erred by failing to inclualeof
Plaintiff's limitations in theRFCdetermination by rejecting thepinion of Dr.
Batayola ECF No.15 at 16 However, theCourt finds that the ALJ provided
legally sufficient reasons for rejecting thpinion See supraTherefore, the AL
did not error in I8 RFCdetermination.

Second, Plaintiff alleges thtte ALJ failed to identify the specific demang
of Plaintiff' s pastrelevant work adab tech ECF No. 15 at 17Plaintiff's
argument is two sentences long and is unsuppoldedn his decision, the ALJ
provided the Dictionary of Occupational TilBOT) number, theexertional level
as generally performed, the exertional level as Plaintiff perforaretthe skil
level ofalab tech Tr. 28 Without a more specific assertion from Plaintiff
regarding the alleged missing information, the Court concludethth&OT
number the exeional levels, and the skill levad sufficient to meet the second
requirement of S.S.R. 8&2.

Third, Plaintiff argue that the ALJ failed to properly compare the dema
of her pastrelevant work with her functional limitations by oalyimg on the
vocational expert’s testimonyECF No.15 at 1718, The Ninth Circuit has held

that requiring the ALJ to make specific findings on the recoeaeh phase of th
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step four analysis allows for meaningful judicial ieew Pinto v. Massanayi249
F.3d 840, 8479th Cir. 2001) When the ALJ “makes findings only about the
claimant’s limitations, and the remainder of the step four assa&# takes place
the [vocational expert's] head, we are left with nothing to revVield. (quoting
Winfrey v. Chater92F.3d 1017, 1025 (10th Cir. 1996)

Here, the analysis concerning Plaintiff's past relevant wodeasrally
performed did not occuamly in the vocational expert's headt the hearing, the
vocational expert testified that based on the ALJ's hypothetitéhwnirrored
the RFCdeterminationlessthe limitation to frequent balancind?laintiff could
perform her previous workTr. 73-74. Furthermore, the vocational exprstified
that her testimony was consistent with the DAT. 81. Considering the DOT is
usually the best source for how ajob is generally perforRiedb, 249 F.3d at
845,and the vocational expert’s testimony did not vary from the DOT, the
comparism between the requirements of Plaintiff's past relevanagph lab tech
as generally performeshd the RFCan be reviewed The DOT is available in
print for Plaintiff to compare to th&l.J’'s RFCdetermination Furthermore, the
ALJ added the limitatiorto frequent balancing thhe RFC determination and
consulted the DOT himself to determine if it precluded theojobb tech Tr. 29

Thus, the ALJmet thethird factual findingunder S.S.R. 882
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Thus, the Court finds that the step four determination was frexeaw as to
Plaintiff's ability to perform past relevant work adab tech agenerally
performed in the national economy.

CONCLUSION

IT IS ORDERED:

1. Plaintiff' s motion for summary judgent (ECF No. %) is DENIED.

2. Defendant’s motion for summary judgment (ECF MNg).is GRANTED.

The District Court Executive is directed to file this Ordereent
JUDGMENT FOR THE DEFENDANT, provide copies to counsel, atd OSE
THE FILE.

DATED this August 13, 2018

sMary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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