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Campbell et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JENNIFER HORST, JMWhinor,
and LAW, minor,

Plaintiffs,
V.

STATE OF WASHINGTON
ASSISTANT ATTORNEY
GENERAL JODY CAMPBELL,
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES, CHILDREN’S
ADMINSTRATION, DEPARTMENT
OF CHILD AND FAMILY
SERVICES AND CHILD
PROTECTIVE SERVICES¢et al,

Defendarts.

NO. 4:17-CV-5152TOR

ORDER DISMISSING COMPLAINT

Doc. 8

BEFORE THE COURT i®laintiffs Complaint filed ornSeptember 26,

2017 (ECF No. 2;see als@&CF No. 6 (duplicatg¢)and Motion to Appoint Counsel

(ECF No. 7).Plaintiffs Jennifer Horst, JIMW, and LAWeproceedingpro seand

in forma pauperis Defendants have not been served.
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The Court has conducted the required screening of the Comi@&iRtNo. 2
under 28 U.S.C. §915(e)(2} and deéermines that Plaintiff claims do not swive
screening, as discussed below. The Caitnot direct service of the Complaint
upon DefendantsBecause amendment of the Complaint would be futile, the
Complaint is DIMISSED without leave to amend.

STANDARD OF REVIEW

Section 1915(e) “not only pemits but requires” the court 8ua sponte
dismiss ann forma paupericomplaint that is frivolous or malicious; fails to state
a claim on which relief may be grantédr seeks monetary relief against a

defendant who is immune from such reliebpez vSmith 203 F.3d 1122, 1126

1 Although 28 U.S.C. 88 1915 and 1915A reference “prisoners,” the
application of the statutes, including the requirement that the district court scre
the complaint, extends to anforma pauperi€omplaint. Calhoun v. Stahl254
F.3d 845 (9th Cir. 2001);0pez v. Smiti203 F.3d 1122, 112@7 (9th Cir. 2000)
(en banc).

2 A motion to dismiss pursuant to Rule 12(b)(6) is similarly based on wheth
the nonmoving party has failed to state a claim on which relief can be granted,
Rule 12(b)(6) standards govern a 8 1915 review for legal sufficigficgpp v.

Hogan 738 F.3d 1106, 1109 (9th Cir. 2013).
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27 (9th Cir. 2000) (en banc). The facts alleged in a complaint are to be taken 4
true and must “plausibly give rise to an entitlement to reliéshcroft v. Igbal
556 U.S. 662, 679 (2009). Mere legal conclusions “are mtdtezl to the
assumption of truth.ld. The complaint must contain more than “a formulaic
recitation of the elements of a cause of actidd€ll Atl. Corp. v. Twomb|y650
U.S. 544, 555 (2007). It must plead “enough facts to state a claim to relief that
plausible on its face.ld. at 570.
ALLEGATIONS IN COMPLAINT

PlaintiffS complaint details a troubling saga arising out of the State of
Washington’s removal of Plaintiffs IMW and LAIAM the care of their mother,
Plaintiff Jennifer Horst.In sum, Plaintiffs allege IMW and LAW suffered as
result of child placement decisiobg the State of Washington and its agencies ar
employees Plaintiffs assert series of statutory and constitutional violatiand
cite varioudegislative actsseeECFNo. 2 at 4many of which do not create a

private right of action or otherwise do not apply

3 For example, Plaintiffs citéhe Welfare and Institutions Code|[,]” ECF No.
2 at 5, but this appearsieferenceCalifornia, not Washington, lawPlaintiffs also
cite (1)the McKinneyVento Act (2) No Child Left BehindAct, (3) Every Student

Succeeds Ac¢t(4)42 U.S.C8 622, State Plans for Child Welfare, andt{t
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Plaintiffs requesthesum of $50,000 each to Ms. Horst and JMW. ECF No.

2 at 25. Plainti otherwise requean“express prohibitory injunction with the
defendants to withdraw theliitle 13 guardianship petitiofrom theJuvenile
division of Benton County Superior Court per Title 28 U.S. Code § 1443 in
reference to case numbers2-801506 (dependency case) and1-D00767
(guardianship ca3é* ECF No. 2 at 4 Plaintiffs explain that “[t]he Juvenile
division of Benton County Superior Court is scheduled for a guardianship petiti
trial in October of 2017 Plaintiffs seek concurrent jurisdiction with the famigw
division of Benton County Superior Court so that the dependency in juvenile cg

may be dismisseth. ECF No. 2 at 4see als&ECF No. 2 at 25

Adoption Safe Families Aetall of which set conditions for States receiving
fedeal money rather than create private reggbitaction.

4 28 U.S.C. § 1443 merely allows tdefendanto remove a suit brought in
state court under certain limited circumstances. This is a right of removal for a
defendant; it does not give Plaintiff access to federal courts nor does it create @
cause of action.

° The Court does not have concurrent jurisdiction over family matters, as

discussed more below.
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DISCUSSION

Plaintiffs’ Complaint(ECF No. 2)centers on a dispute involving the
decision of the State &Vashington as it pertains to the domestic relationship of
Plaintiffs. As discussed below in more detail, the Court may not grant the relief
Plaintiffs seeleither in the form of monetary damages or injunctive relief
Accordingly, the case must be dissesl.

A. Monetary damages

Per the Eleventh Amendment of the United States Constitd¢ideral
cours may not issue an award of monetary damages agafiste its agencies
or its employees, absent a waiver by the StBteerto Rico Aqueduct & Sewer
Auth. v. Metcalf & Eddy, Inc506 U.S. 139, 144 (1993)Absent waiver, neither a
State nor agencies acting under its control may ‘be subject to suit in federal

court.”) (quotingWelch v. Texas Dept. of Highways and Public Transportation,
483 U.S. 468, 480 (1987)). “Washington state courts have held that the State
Washington has not waived its Eleventh Amendment immunity for purposes of
actions under 8983.” Safouane v. Fle¢gR26 F. App’x at 76@Q9th Cir. 2007)
(citing Rains v. Statel 00 Wash.2d & (1983)). Accordingly, the Court may not

issue an award of damages againssthieageny defendarg orits employees

actingin their official capacity.

ORDERDISMISSINGCOMPLAINT ~ 5




10

11

12

13

14

15

16

17

18

18

20

Plaintiffs list several employees thfe State of Washingtas defendants “in
both their official and individual capacities . . ..” ECF No. 2 at 1. However,
Plaintiffs havenot alleged anything demonstrating any of the listed defendants (¢
anything actionable in their individual capacities. Moreover, toxtenethere is
any basis for a suit against the named defendants individnaig, of the federal
causes Plaintiffs cite apply to private actors andathgrremaining claims may

only be brought in a federal court if diversity jurisdiction exists. Hawev

diversity jurisdiction does not exist since the parties all appear to be residents ¢
Washington.
Accordingly, the Court cannot entertain Plaintiff’'s suit for monetary
damages.
B. Injunctive Relief
The injunctive relief Plaintiffs seek &sobeyord the reach of this Court
Any request toeviewpastdecisiors involving the merits of a domestic relation

decision of the State must be deni&keSafouane v. Fle¢R26 F. App’x at 758
(“Under theRookerFeldmandoctrine, federal courts lack jurisdictiom
determine whether the proceedings regarding parental rights with respect to [th
children were valid, because those proceedings were concluded thefditeg of
this action.”);see alsd&xxor-Mobil Corp. v. Saudi Basic Ind. Corfp44 U.S.

280, 28 (2005) RookerFeldmandoctrine precludes review where Plairdiffre
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“state-court loses complaining of injuries caused by stateurt judgments
rendered before the district court proceedings commeanoaidviting district
court review and rejection tfose judgments)”’

The Court must abstain from otherwis&rvening in ongoing state
domestic relation cases, aslfas been the policy of federal courts to avoid
assumption of jurisdiction in this species of litigatiodlagaziner v. Montemuro
468F.2d 782, 7873d Cir. 1972). As the Supreme Court has statedhétihole
subject of the domestic relations of husband and wife, parent and child, belong
the laws of the states émot to the laws of the Unitestates’ In re Burrus 136
U.S.586,593594 (1890).

The Ninth Circuit has addressed the very issue presented before the Col
the case oH.C. ex rel. Gordon v. Koppekhich in relevant part states:

The Supreme Court iiounger‘espouse[d] a strong federal policy
against federatourt interference with pending state judipabceedings.”
Middlesex County Ethics Comm. v. Garden State BanA4&§7U.S. 423,
431(1982). “Absent extraordinargircumstancesyoungerabstention is
required if the state proceedings areqigoing, (2) implicate important
state interests, and (3) provide the plaintiff an adequate opportunity to
litigate federal claims."San Remo Hotel45 F.3d 10951103(9th Cir.
1998) see alsaNoodfeathers, Inc. v. Washington County, Ored80 F.3d
1017, 1020 (9th Cirl999). Whenthe case is one in whi¢he Younger
doctrine applies, the case must be dismis§&mEDelta Dental Plan of Cal.,
Inc. v. Mendozal39 F.3d 1289, 1294 (9th Cik998). The requirement that
state proceedings be ongoingagistied. Indeed, the plaintiffstlaim is
predicated on that fact, because it seeks an order requiring procedural d{
process to be observed in the future course of the litigation.

Important state interests also are implicatéeamily relations are a
traditional area of state concerrvioore v. Sims442 U.S. 415, 435
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(1979);see alsaMorrow v. Winslow94 F.3d 1386, 1397 (10th Ck996).

In addition, a state has a vital interest in protecting “the authority of the
judicial system, so that its ordeard judgments are not rendered
nugatory.” Juidice v. Vail430 U.S. 327, 336 n.12977). This is a
particularly appropriate admonition in the field of domestic relations, over
which federal courts have no general jurisdictseeAnkenbrandt v.
Richards 504 U.S. 689, 694701(1992), and in which the state courts have
a special expertise and experien&eeHisquierdo v. Hisquierdo439 U.S.
572,581 (1979).

The plaintiffs have an adequate state forum in which to pursue thei
federal claims.In fact, they have already raised some of the same due
process issues in the California appellate courtaintiffs may appeal
through those courts after final judgment.

This is precisely the type of case suited tmngerabstention.See
Mann v. Conin, 22 F.3d 100, 106 (6th Cir.1994) (holditigat Younger
abstention was appropriate in 8 1983 action alleging that a state court jug
violated plaintiff's due process rights in custody battflnintiffs desire
wholesale federal intervention into an ongoing state domestic displs.
seek vacation of existing interlocutory orders, and a federal injunction
directing the future course of the state litigatidinis isnot the proper
busness ofthe federal judiciary.

H.C. ex rel. Gordon v. Koppe203 F.3d 610, 6224 (9th Cir.2000)(citations
altered internal brackets in origingl

As in Koppell Plaintiffs requestwholesale federal intervention into an
ongoing state domestic dispiitanportant state interests regarding familial
relationsare implicated, and state court can pro\rtentiffs an adequate
opportunity to litigate the claims brought before the CoArdcordingly, the Court
may not entertain Plaintiffs request for an mgtion
I

I
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C. Revocation of In Forma Pauperis Status

Pursuant to 28 U.S.C. § 1915(a)(3), “[a]n appeal may not be takernma
pauperisif the trial court certifies in writing that it is not taken in good faitfilie
good faith standard is an objective one, and good faith is demonstrated when 3
individual “seeks appellate review of any issue not frivolouget Coppedge v.
United States369 U.S. 438, 448.962). For purposes of 28 U.S.C. § 1915, an
appeal is frivolous if it lacks any arguable basis in law or fileitzke v. Williams
490 U.S. 319, 3261989).

The Court finds that any appeal of this Order would not be taken in good
faith and would lack any arguable basis in law or fact. Accordingly, the Court
hereby revokes Plaintiffsh forma pauperistatus. If Plaintiffs pursue an appeal,
theymust pay the requisite filing fee.

CONCLUSION

Unless it s ab®lutely cleartha amendmert would be futile, apro se litigant
mustbe giventheopportunity to anerd theconplaint to correct any dficiencies.
Noll v. Carlson, 809F.2d 1446, 1448 (9th Cir.1987), supersede by gatute on
othe grounds 28 U.S.C § 1915(e)(2), as shted n Aktar v. Mesag 698 F.3d 1202,
1212(9th Cir. 2012). The Court finds that amendment would be futile, as the
subject matter is beyond this Court’s jurisdiction and the parties are otherwise

immune from suit.
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ACCORDINGLY, IT ISHEREBY ORDERED:

1. Plaintiffs’ Complaint isDI SM|SSED without leave to amend.

2. Plaintiffs’ Motion to Appoint Counsel (ECF No. 7)¥ENIED AS
MOOT.

3. The Court certifies pursuant to 28 U.S.C. 8§ 1915(a)(3) that any appea
this Order would not be taken in good faith and would lack any arguahb
basis in law or fact. Plaintiffsn forma pauperistatus is hereby
REVOKED.

The District Court Executives directed to enter this Ordand Judgment

accordingly furnish copesto Plaintiffs,andclose the file,

DATED November 9, 2017

il

~ THOMAS O. RICE
ChiefUnited States District Judge
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