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SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

KAYTE L. P.,
Plaintiff, No. 4:18-CV-05006RHW
V. ORDER GRANTING
DEFENDANT’'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.12 & 16. Plaintiff brings this action seeking judicial review, pursuant to 42
U.S.C. § 405(g), of the Commissionernsd decisionwhich deniecher
applicationfor Supplemental Security Income under Title XVI of the Social
Security Act, 42 U.S.C 88§ 1381383. After reviewing the administrative record
and briefs filed by the parties, the Court is rfolly informed. For the reasons set
forth below the CourtlGRANTS Defendant’dMotion for Summary Judgmeand
DENIES Plaintiff's Motion for Summary Judgment
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l. JURISDICTION

Plaintiff filed herapplication forSupplementabecuritylncome benefiten
April 14, 2014 AR 15, 14459. Her alleged onset dat disabilityis January 1
2012. Id. Plaintiff’'s applicationwasinitially denied onJune 28, 204, AR 15, 74-

75, and on reconsideration on September2Zd 4,AR 15, 86-87.

A hearing with Administrative Law Judge (“ALJWary Gallagher Dilley
occurred orAugust 3, 2016AR 15, 3662. On February 242017 the ALJ issued
a decision findingPlaintiff ineligible for disability benefits. ARL5-30. The
Appeals Council denieBlaintiff's request for review oNovember 30, 20, AR
4, making the ALJ’s ruling the “final decision” of the Commissioner.

Plaintiff timely filed the present action challenging the denial of benefits,
January 52018. EE No.3. Accordingly, Plaintiffs claims are properly before
this Court pusuant to 42 U.S.C. § 405(Q).

Il. SEQUENTIAL EVALUATION PROCESS

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous perfagtbbless than twelve monthst2
U.S.C. 83423(d)(1)(A), 1382c(a)(3)(AA claimant shall be deterined to be

under a disability only if the claimant’s impairments are of such severity that thg
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claimant is not only unable to dhos previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 8 404.1520(a)(4) & 416.920(a)(4)punsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engageabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is not entitled to disability ben2ft€.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or combing
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work actities. 20 C.F.R 88 404.1520(c) & 416.920(d). severe
impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evideR0eC.F.R. 88 404.15089 &

416.908009. If the claimant does not have a severe impairment, or combination

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the clasrsavere
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudistantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925;

20 C.F.R. 8§ 404 Subpt. P. App. 1 (“the Listing$f'the impairment meets or
equals one of the listed impairments, the claimapeérssedisabed and qualifies

for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth ste.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.&858D(e)(f) &
416.920(e)f). If the claimant can still perform past relevant work, the claimant i
not entitledto disabilitybenefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform other work in the national economy, taking into account the
claimant’s age, education, and work experiefez20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c)meet this
burden, the Commissioner must establish that (1) the claimant is capable of

performing other work; and (2) such work exists in “signifid@atloin the

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢&]tran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
.  STANDARD OF REVIEW

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(g)X-he scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence o hbased on legal errorHill v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)pubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adégjtmsupport a conclusionrSandgathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (mtnal quotation marks omittedih determining
whether the Commissioner’s findings are supported bytauotisl evidence, “a
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting evidenRelibins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotihgmmock v. Bowe879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.

1992).1f the evidence in the record “is susceptible to more tmanrational

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,

1111 (9th Cir. 2012)see alsarhomas v. Barnhar278 F.3d 947, 954 {<Cir.

)y

2002) (if the “evidence is susceptible to more than one rational interpretation, one

of which supports the ALJ’s decisiongtihonclusion must be upheldloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless. Molina, 674 F.3d at 1113An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisioBhnseki v. Sander$56 U.S. 396, 469.0 (2009).
IV. STATEMENT OF FACTS

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized herBlaintiff was21 years oldonthedatethe
application was filedAR 28. She haslimited educationld. Plaintiff is able to
communicate in Englisid. Plaintiff hasno pastrelevantwork. AR 28.

V. THE ALJ'S FINDINGS

The ALJ determined th&tlaintiff hasnot beenunder a disability within the

meaning of the AcsinceJanuaryl4, 2014, the date the application was fil&&R

15,30.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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At step one the ALJ found thaPlaintiff has not engaged in sghantial
gainful activitysince the filing of rapplication on April 14, 204 (citing 20
C.F.R.§ 416971et seq). AR 17.

At steptwo, the ALJ found thaPlaintiff has the following severe
Impairmentsobesity; MTHFR mutation; anxiety disorder; and fiboromyalgia
(citing 20 C.F.R§ 416.92((c)). Id.

At stepthree, the ALJ found thaPlaintiff doesnot have an impairment or
combination of impairments that met or medically equaled the severity of tlie lis
impairments in 20 C.F.R. § 404, Subpt. P, App. 1 (citing 20 C.F.R.B388 4
920(d), 416.925 and 416.926).1d.

At stepfour, the ALJ foundhatPlaintiff has thefollowing residual
functional capacityShe canperformsedentaryvork as defined in 20 C.F.R. § 416
967(b) except thaghe canlift/carry 10 pounds occasionally ahekss tharl0
pounds frequentlystand/walkfor three hourst a timein an eighthour workday
sit for six hours in an eightour wokday, she carmoccasimally climb ladders,
ropes or scaffoldshe can frequentlipalancestoop kneel, crouch or crawl
perform simple routine tasks with no contact with the public and occasional
contact with coworkersAR 20.

The ALJ determined thathrough the date lastsared Plaintiff had ngpast

relevant work. AR28.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~7
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At stepfive, the ALJ found thain light of Plaintiff's age, education, work
experience, and residual functional capacity, there are jobs that exist ircamgnifi
numbers in the national economy tha¢ canhaveperform AR 29-30. These
include,assemblerescort vehicle drivelanddocumenpreparerAR 29.

VI. ISSUES FOR REVIEW

Plaintiff argues that the Commissioner’s decision is not free of legal error
and not supported by substantial evide@ecifically,sheargues the ALJ erred
by: (1) improperlydiscreditingPlaintiff’'s subjective complaintestimony (2)
improperlyweighing themedicalopinion evidence(3) improperly discreditingay
witness testimony(4) failing to includesevere impairments at step tvamd (5)
erring at step five of the sequential evaluation.

VIl. DISCUSSION
A. The ALJ Properly Discounted Plaintiff 's Credibility .

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is credibtenmasetti533 F.3dat
1039. First, the claimant must produce objective medical evidence of an under
impairment or impairments that could reasonably be expected to produce soms
degree of the symptoms allegédl. Second, if the claimant meets this threshold,

and there is no affirmative evidence suggesting malingering, “the ALkj=ant

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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the claimant’s testimony about the severity of [her] symptoms only by offering
specific, clear, and convincing reasons for doing kb.”

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activiti€amioleny. Chater 80 F.3d1273,
1284. When evidence reasonably supports either confirming or reversing the A
decision, the Court may not substitute its judgment for that of theTslckett v.
Apfel 180 F.3d 1094, 1098 (9th Cir.1998Blere, the ALJ found that the medically
determinable impairments could reasonably be expected to produce the sympt
Plaintiff alleges; however, the ALJ determined that Pldistdtatements of
intensity, persistence, and limiting effects of the symptoms were not entirely
credible. AR28. The ALJ provided multiple clear and convincing reasons for
discrediting Plaintiff's subjective complaint testimony. 2B-31.

1. The ALJ properly discredited Plaintiff's subjective complaints
due to inconsistencies with the medical evidence.

First, the ALJ also noted multiple inconsistencies with the medical eviden
AR 22-23.This determination is supported by substantial evidence iretoed.

An ALJ may discount a claimant’s subjective symptom testimony that is

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~9
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contradicted by medical eviden&@armickle 533 F.3d at 1161. Inconsistency
between a claimant’s allegations and relevant medical evidendegaldy
sufficient reason to reject a claimant’s subjective testimbagapetyan v. Halter
242 F.3d 1144, 1148 (9th Cir. 2001).

a. The medical evidence does not support the level of
physical impairment claimed by Plaintiff.

Plaintiff allegescompletelydisabling physical impairments that render her
incapable of performing work activitieAR 18-20. However, this allegation is
contradictory to the medical evidence in the record. For example, In March 201
upon examination, Plaintiff had normal findings but was found to be
“deconditioned’ AR 22, 40102.Her range of motion, as well as her strength anc
reflexes in major muscle groups were all within normal lindtsAt an office visit
in July, again mostly normal findings, with the exception of obesity. AR 22, 399
403.In February 2016, she hadahernormal consultative examinatipwith the
exception of subjective complaints regarding joint pain. AR 22, 286.in March
2016, upon physical examination, Plaintiff had no abnormalities. AR 2374.76

These benigfindings suggest Plaintiff's physical impairments are not as
debilitating as alleged. The Court “must uphold the ALJ's findings if they are
supported by inferences reasonably drawn from the reddaliha, 674 F.3d
1104, 1111see alsarhomas278 F.3d 947, 95df the “evidence is susceptible to

more than one rational interpretation, one of which supports the ALJ’s decision

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~10
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the conclusion must be upheld”). As such, the ALJ reasonably found that
Plaintiff's allegations of debilitatinghysicallimitations during the relevant time
period are inconsistent with the medical evidence.

b. The medical evidence does not support the level of
mental impairment claimed by Plaintiff.

Plaintiff also alleges completely debilitating mental limitatiokR. 18-20.
Again, theALJ found Plaintiff's subjective complainis conflict with the
objective medical evidencAR 20-22. For example, Plaintiff had a normal
psychiatric examination in September 2013. AR 23, B7@sychiatric evaluation

in October 2013producel mostly benign findingsncluding normal thought

process and content, orientation, perception, concentration, and fund of krewl¢

AR 23, 261 Further, Plaintiff presented to most psychological examinations in t

record with good hygiene, weliroomed wearing appropriate clothingnd

showing good affect as well as good eye contaRt19, 294296, 297301, 341
These benign findings suggest Plaintifientalimpairments are not as

debilitating as alleged. The Court “must uphold the ALJ's findings if they are

supported by inferences reasonably drawn from the reddalihha, 674 F.3d

1104, 1111see alsd’homas278 F.3d 947, 954 (if the “evidence is susceptible

more than one rational interpretation, one of which supports the ALJ’s decision

the conclusion must be upheld”). As such, the ALJ reasonably found that

Plaintiff's allegations of debilitating limitations during the relevant time period ar

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~11
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inconsigent with the medical evidence. As such, the ALJ reasonably found that
Plaintiff's allegations of debilitatinghentallimitations during the relevant time
period are inconsistent with the medical evidence.

2. The ALJ properly discredited Plaintiff's subjective complaints
due to her activities of daily living.

Next, the ALJfound that Plaintiff's allegations of completely disabling
limitations were belied bizeractual level of activityAR 19. Activities
inconsistent with the alleged symptoms are proper grounds for questioning the
credibility of an individual’s subjective allegatioridolina, 674 F.3d at 1113
(“[e]ven where those activities suggest some difficulty functioning, they may be
grounds for discrediting the claimant’s testimony to the extent that they contrad
claims of a totally debilitating impairment™$ge alsdrollins v. Massanayi261
F.3d 853, 857 (9th Cir. 2001).

TheALJ notedthatseveral ofPlaintiff’s activities of daily lving during the
relevant time periodonot correlate to the level of impairmesiie assertAR 21.
These activities includgerforming house work such as vacuuming, washing
dishes, washing laundry, and cleaning her room2AR184. She could manage
her personal financegke classes through the American High School Home
School programAR 19, 258 andenjoyed plaing “role playing game$ readng,
playing card gamesyalking in parks, swimming, drawing and painting, baking,

playing tennisand ugng a computer. AR 1983-84, 491 Thus, the ALJ

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~12
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reasonably found that Plaintiff's daily activities throughout the relevant time
perod contradict krallegations of total disability

The ALJ is the trier of fact, and “[t]he trier of fact and not the reviewing

court must resolve conflicts in the evidence, and if the evidence can support eit

outcome, the court may not substitute its judgment for that of the Matriey v.
Sullivan 981 F.2d 1016, 1019 (9th Cir. 1992 he Court “must uphold the ALJ's
findings if they are supported by inferences reasonably drawn from the record.
Molina, 674 F.3d 1104, 111%pe alsdThomas278 F.3d 947, 954 (if the
“evidence is susceptible to more than one rational interpretation, one of which
supports the ALJ’s decision, the conclusion must be uphditd® record supports

the ALJ’s determination that Plaintiff's conditions are not as limiting as she

alleges.
3. The ALJ properly discredited Plaintiff's subjective complaints
due toinconsistency withtreatment.
In addition to the above reasortse tALJfoundthat Plaintiff's allegations of

disabling limitations are inconsistent with the level of treatrseatsought during
the rekvant time periodAR 24-25. A claimant’s statements may be less credible
when treatment is inconsistent with the level of complaints or a claimant is not
following treatment prescribed without good readdnlina, 674 F.3d at 1114.

“Unexplained, or inadequately explained, failureséek treatment ... can cast

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~13
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doubt on the sincerity of [a] claimant’s pain testimoriair v. Bowen 885 F.2d
597, 603 (9th Cir. 1989).

The ALJ pointed to multiple instances of Plaintiff's success with treatmen
AR 24-25.For example, in June 201Blaintiff reported no depression or sleep
disturbancesAR 24, 443.She alschad good judgment and mood, and normal
memory.ld. In October 2013and August 2016, Plaintiff reported that she was ndg
taking psychiatric medications. AR 256, 257, 485The ALJ also pointed to
Plaintiff’'s noncompliance with certain treatments including failure to attend

physical therapy and an inability to maintaiglatenfree diet AR 23, 442, 496.

The record supports the ALJ’s determination that Plaintiff's conditions are

not as limiting ashe allegesWhen the ALJ presents a reasonable interpretation
that is supported by the evidence, it is not the role ofdhexto seconduess it.
Rollins, 261 F.3d at 857. The Court “must uphold the ALJ's findings if they are
supported by inferences reasonably drawn from the reddaliha, 674 F.3d

1104, 1111see alsarhomas278 F.3d 947, 954 (if the “evidence is syntitde to
more than one rational interpretation, one of which supports the ALJ’s decision
the conclusion must be upheldtere the ALJ provided multiple reasons that are

substantially supported by the record to explain the adverse credibility fifdiag.

Court does not find the ALJ erred when discounting Plaintiff’'s credibility becaus

the ALJ properly provided multiple clear and convincing reasons for doing so.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~ 14
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B. The ALJ Properly weighed the medical opinions.
1. Legal standard.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providers, those who actually treat the clann#2) examining providers, those
who examine but do not treat the claimant; and (3}a@mining providers, those
who neither treat nor examine the claimamister 81 F.3d at 830 (as amended).
A treating provider’s opinion is given the most weightioiwed by an examining
provider, and finally a neaexamining providerld. at 83031. In the absence of a
contrary opinion, a treating or examining provider’s opinion may not be rejectec
unless “clear and convincing” reasons are provitiecat 830. If a treating or
examining provider’s opinion is contradicted, it may only be discounted for
“specific and legitimate reasons that are supported by substantial evidence in t
record.”ld. at 83031.

The ALJ may meet the specific and legitimate standard ligirigeout a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making finding4agallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989) (internal citation omitted). When rejecting a tyeati

provider’s opinion on a psychological impairment, the ALJ must offer more thaf

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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his or his own conclusions and explain why he or she, as opposed to the provig
Is correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

Additionally, “other souces” for opinions include nurse practitioners,
physicians' assistants, therapists, teachers, social workers, spouses, and othel
medical sources. 20 C.F.R. 88 404.1513(d), 416.913(d). An ALJ is required to
“consider observations by nenedical sourcessao how an impairment affects a
claimant's ability to work.Sprague v. Bowe12 F.2d 1226, 1232 (9th Cir.1987)
Non-medical testimony can never establish a diagnosis or disability absent
corroborating competent medical evidendguyen v. Chaterl00 FE3d 1462, 1467
(9th Cir.1996). An ALJ is obligated to give reasons germane to “other source”
testimony before discounting Dodrill v. Shalalg 12 F.3d 915 (9th Cir.1993).

2. Examining Physician, Jan Kouzes, EdD.

ler,

non

In May 2012, Dr. Kouzes opined that Plaintiff was markedly impaired in her

ability to communicate and perform effectively in a work setting; perform
activities within a schedule; set realistic goals; maintain appropriate behavior; &
complete a normal workday without interruptions. AR 27301 Dr. Kouzes
provided a nearly identical opinion in November 2012. AR 27, 299.

The ALJdid not completely reject Dr. Kouzes opinion, but afforded the
opinion only little weightAR 23, 27.The ALJ provided multiple valid reasons

supported by the record for discounting this opinkirst, Dr. Kouzes opinions

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~16
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were basednly on those two examinations. AR 27. Dr. Kouzes did not review
Plaintiff’'s medical records or personal history, thusr opinion was cabined to
those two interactions with Plaintiffd.

The ALJ also noted that Dr. Kouzes’ findings were not consistgnt
Plaintiff's examinations. AR 27. Both mental status examinations were within
normal limits, with the exception of Plaintiff’'s mood, effect, andjective
complaints. AR 27, 27¥1, 30001. An ALJ may discount a medical opinion that
IS not consistent with the doctor’s recorded observatBagliss 427 F.3d at
1216.

Next, the ALJ noted thddr. Kouzes opinions were based largely on
Plaintiff's subjective complaintdd. An ALJ may discount even a treating
provider’s opinion if it is based largely on the claimant’s-sgforts, and the ALJ
finds the claimant not credibl&hanim v. Colvin763 F.3d 1154, 1162 (9th Cir.
2014).

When the ALJ presents a reasonable interpretation that is supported by t
evidence, it is not the role of the courts to seeguneéss itRollins 261 F.3d 853,
857. The Court “must uphold the ALJ's findings if they are supported by inferer
reasonably drawn from the recordfblina, 674 F.3d 11041111;see also
Thomas278 F.3d 947, 954 (if the “evidence is susceptible to more than one

rational interpretation, one of which supports the ALJ’s decision, the conclusior

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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must be upheld”). Thus, the Court finds the ALJ did not err in her consideration
Dr. Kouzes opinion.
3. Examining physician, Taelm Moon, Ph.D.

Dr. Moonis an examining doctor who completed evaluations for the
Department of Social Health Servid®SHS’) in October 2013. AR 27, 2561
Dr. Moon opinedhatPlaintiff had significant limitation in her ability to perform
activities within a schedule, maintain regular attendance, communicate and
perform effectively in a work setting, complete a normal work day, and set reali
goals. AR 27, 25B1. He furtheindicated that Plaintiff was mildly limited in
following simple instructiondd. All of Dr. Moon’s findings were based on a
single examination with Plaintiffd.

The ALJdid not rejecDr. Moon'’s opinionbut did afford the opinionless
weight. AR 27 The ALJ providednultiple valid reasons supported by the record
for discounting this opiniodd. For example, Dr. Moon’s examination was based
on one examination, during which Plaintiff presented unremarkable findings. A
27, 25%61. The ALJ also noted th@®r. Moon’s opinion was not consistent with
his own findings during the examination. AR 27, 2830 An ALJ may discount a
medical opinion that is not consistent with the doctor’s recorded observations.

Bayliss 427 F.3d at 1216.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~18
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The ALJ further notethatDr. Moon’s findings were not consistent with
other objective medical evidence in the record. AR 27. For instance, although Dr.
Moon opined Plaintiff's memory was not within normal limits, however, such
findings were not consistent with other exaR.27,41315, 46974. Further,

Dr. Moon found marked limitation in Plaintiff’'s ability to communicate. AR 27,
257-61. This opinion was conflicting with that Bir. Darlington whofoundonly
mild limitations with regard to Plaintiff'speech, tone, rate, astteam of thought.
AR 27, 413 An ALJ may reject a doctor’s opinion when it is inconsistent with
other evidence in the recorBee Morgan v. Comm’r of the Soc. Sec. Adrh0
F.3d 595, 600 (9th Cir. 1999).

When the ALJ presents a reasonable interpretation that is supported by the
evidence, it is not the role of the courts to seeguneéss itRollins 261 F.3d 853,
857. The Court “must uphold the ALJ’s findings if they are supported by
inferences reasonably drawn from the recokdblina, 674 F.3d at 111 Xkee also
Thomas278 F.3d at 954 (if the “evidence is susceptible to more than one rational
interpretation, one of which supports the ALJ’s decision, the conclusion must be
upheld”). Thus, the Court finds the ALJ did not err in her consideration of Dr.
Moon's opinion.

Il

I
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4. DHDS physiciars, Faulder Colby, PhD. and Aaron Burdge,
A.R.N.P.

On behalf of th&SHS,Dr. Colby and Dr. Burdgesviewed Plaintiff’s
DSHSevaluationsAlthough the ALJ did not specifically discuss the doctor’'s
opinions, she did discuss the content of the opinien®ctober 2013and March
of 2014,Dr. Colbyand Dr. Burdgeeviewed the opinions of Dr. Moon and Dr.
Hipolito, which were discussed by tA¢.J, AR 24, 27, 263, and assigned less
weight.AR 26367, 28789. As such, the ALJ did not err by not directly discussin
Dr. Colby’sand Dr. Burdge’spinion.

5. DDS physician, Bruce Eather, Pld. and DDS physician, Dan
Donohue, Ph.d.

The ALJ assigned partial weight to the opinions of state agency
psychological consultants, Dr. Eather and Dr. Donohue. AR2Rine and
September of 2014, respectively, Dr. Donohue and Dr. Eather opined the Plain
was moderately limited in her ability to maintain attention and concentration, in
ability to perform activities within a schedule, and in ability to complete imalor
workday or workweek without interruption. AR 287-72, 8385. Neither doctor
personally examined Plaintiff, but both supported their opinions with citations tc
the record.

The ALJ gave only partial weight to the opinions based on a lack of supp

for their limitations on Plaintiff's interaction with supervisors as Plaintiff hasdstat
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that she has no difficulties with authority figures. AR, 188 An ALJ may reject
a doctor’s opinion when it is inconsistent with other evidence in the réseed.
Morgan v. Comm’r of the Soc. Sec. Admli69 F.3d 595, 600 (9th Cir. 1999).
Further, an ALJ may properly reject an opinion that provides restrictions that
appear inconsistent with the claimant’s level of actiiglling 261 F.3d at 856.

When the ALJ presents a reasonable interpretation that is supported by the
evidence, it is not the role of the courts to seeguness itRollins 261 F.3d 853,
857. The Court “must uphold the ALJ’s findings if they are supported by
inferences reasonably drawn from tleeard.”Molina, 674 F.3d at 111Xkee also
Thomas278 F.3d at 954 (if the “evidence is susceptible to more than one rational
interpretation, one of which supports the ALJ’s decision, the conclusion must be
upheld”). Thus, the Court finds the ALJ didt err in her consideration of Dr.
Eathets and Dr. Donahue’spiniors.

6. Examining physician, Erin Darlington, Ph.D.

In February 2016Dr. Darlington opined that Plaintiff had significant
limitations in her ability to perform activities within a schedaihel complete a
workday without interruption®6-27, 413 limited in her ability to adapt to
changes and maintain appropriate behavior in a workplace

The ALJ assigned partial weight to Dr. Darlingtoojsnion.The ALJ

discounted Dr. Darlington’s opiniobecause it was not consistent with the

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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objective findings during the exam. AR-28.An ALJ may discount a medical
opinion that is not consistent with the doctor’s recorded observaBagBss 427
F.3d at 1216.

Further, the ALJ noted th&tr. Darlington’s findings were based largely on
Plaintiff's subjective complaints, which the ALJ discredited. ARZZ6AN ALJ
may discount even a treating provider’s opinion if it is based largely on the
claimant’s selreports, and the ALJ finds the claimauat credible Ghanim 763
F.3dat1162

When the ALJ presents a reasonable interpretation that is supported by the
evidence, it is not the role of the courts to seeguéss itRollins 261 F.3d 853,
857. The Court “must uphold the ALJ’s findings if they are supported by
inferences reasonably drawn from the recokdblina, 674 F.3d at 111Xkee also
Thomas278 F.3d at 954 (if the “evidence is susceptible to more than one rational
interpretation, one of which supports the ALJ’s decision, the conclusion must be
upheld”). Thus, the Court finds the ALJ did not err in her consideration of Dr.
Darlington’sopinion.

7. Treating physician, Hazel Gavino, M.D.
In July 2016, Dr. Gavingubmitted two medical source statements, eleven

days apart. Dr. Gavinotsvo statements were vastly different and inconsistent.
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A discrepancy between a doctor’s recorded observations and opinions is a clear
and convincing reason for not relying on the doctor’s opirBayliss 427 F.3d at
1216.As such, the ALJ assigned little weight to the opinions of Dr. Ga¥iRo.
25.An ALJ may reject a doctor’s opinion when it is inconsistent with other
evidence in the recor&ee Morgan v. Comm’r of the Soc. Seimin, 169 F.3d
595, 600 (9th Cir. 1999).

When the ALJ presents a reasonable interpretation that is supported by the
evidence, it is not the role of the courts to seeguness itRollins 261 F.3d 853,
857. The Court “must uphold the ALJ’s findings if they are supported by
inferences reasonably drawn from the recokdblina, 674 F.3d at 111Xkee also
Thomas278 F.3d at 954 (if the “evidence is susceptible to more than one rational
interpretation, one of which supports the ALJ’s decision, the conclusion must be
upheld”). Thus, the Court finds the ALJ did not err in her consideration of Dr.
Gavino’s opiniors.

8. Treating physician Lindsey Bell, ND.

The ALJ assigned little weight to Plaintiff's naturopathicto Lindsey
Bell. AR 24. In July 2016, Ms. Bell indicated that Plaintiff's condition would
deteriorate if she were to work on a regular basis. ARI28430. Ms. Bell also

opined that Plaintiff had several tender points, anxiety in public places, and waps
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incapable of lifting a maximum of 10 poundis. However, many of Ms. Bel
findings are unsupported by explanations of any kind. AR 25.

The ALJ determined Ms. Bédl opinion should be assigned little weight
because Ms. Bell is not an acceptable medical source for establishing impairm
it was largely speculative and provided an inadequate basis, it was contrary to
other findings in the record. An ALJ need not accept the opinion of a doctor if
opinionis brief, conclusory, and inadequately supported by clinical findings.
Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2008 ALJ may reject a
doctor’s opinion when it is inconsistent with other evidence in the reSesl.
Morgan v. Comm’r of the Soc. Sec. Admli69 F.3d 595, 600 (9th Cir. 1999).

As Ms. Bell provided no explanation for the opined limitations, this is a valid
reason for assigning the opinion little weight.

When the ALJ presents a reasonable interpretation that is supported by t
evidence, it is not the role of the courts to seeguness itRollins 261 F.3d 853,
857. The Court “must uphold the ALJ’s findings if they are supported by
inferences reasonably drawn from the recokdblina, 674 F.3d at 111Xkee also

Thomas278 F.3d at 954 (if the “evidence is susceptible to more than one ratiof

interpretation, one of which supports the ALJ’s decision, the conclusion must be

upheld”). Thus, the Court finds the ALJ did not err in her consideratitsof

Bell’s opiniors.
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C. The ALJ Properly weighedthe lay witness testimony.

The opinion testimony of Plaintiff'mother Kelin Packey falls under the
category of “other sources.” “Other sources” for opinions include nurse
practitioners, physicians' assistants, therapists, teachers, social workers, spous
and other nomedical sources. 20 C.F.R. 88 404.1513(d), 416.913(d). An ALJ i
required to “consider observations by roedical sources as to how an
impairment affects a claimant's ability to worlsprague v. Bowe812 F.2d 1226,
1232 (9th Cir.1987). Nomedical testimony can never establish a diagnosis or
disability absent corrolvating competent medical evidendguyen v. Chaterl00
F.3d 1462, 1467 (9th Cir.1996). An ALJ is obligated to give reasons germane t
“other source” testimony before discountingdbdrill v. Shalalg 12 F.3d 915 (9th
Cir.1993).

In July 2016 Plaintiff's mothemprepared a statement in support of the
disability claim. AR22, 236-37. Ms. Packer stated that Plaintiff had been in
counseling since 2001, and that Plaintiff experienced severe side effects from
medication including night terrors, seizures and sleeplesddebmwever, Ms.
Packer indieted that severe side effects subsidedeoPlaintiff began seeing a
doctor who focused on more “natural stuffl! She also provided anecdotal
evidence of one of Plaintiff’'s panic attacks that she witnesdetlhe ALJ

assigned partial weight to Ms. Packer’s staterbentuse she lacked the
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objectivity of a medicallytrained professionalhR 25.However, the ALJ dichote
that her statement was consistent with Plaintiff's allega@maisprovided
background information on Plaintiff's treatment prior to the alleged disability
period.

Ms. Packes statement is basedrgelyon Plaintiff’'s subjective complaints,
that were properly discredited, rather than objective medical evidence. AR 34.
ALJ may discount even a treating provider’s opinion if it is based largely on the
claimant’s selreports,and the ALJ finds the claimant not credilB&hanim 763
F.3dat1162 The Court finds the ALJ properly provided germane reasons for
rejecting Ms Packels statement.

D. The ALJ Did Not Err at Step Two of the Sequential Evaluation Process.

Plaintiff contends that the ALJ erred by failing to find that shedeaeral
additional severe impairments at step two of the-$itep sequential evaluation
proces. ECF No. 12 at 186.

At step two in the fivestep sequential evaluation for Social Sdgurases,
the ALJ must determine whether a claimant has a medically severe impairmen
combination of impairments. An impairment is found to be not severe “when
medical evidence establishes only a slight abnormality or a combination of slig
abnormalites which would have no more than a minimal effect on an individual’

ability to work.” Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988) (quoting
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SSR 8528). Step two is generally “a de minimis screening device [used] to
dispose of groundless claim&Vebb v. Barnhart433 F. 683, 687 (9th Cir. 2005)
(quoting Smolen v. ChateB80 F.3d 1273, 1290 (9th Cir.1996)).

Under step two, an impairment is not severe if it does not significantly lim
a claimant’s ability to perform basic work activiti€ddlundv. Massanarji253
F.3d 1152, 1159 (9th Cir. 2001) (citing 20 C.F.R. § 404.1521(a)(b)). A diagnosi
from an “acceptable medical source,” such as a licensed physician or certified
psychologist, is necessary to establish a medically determinable impai2®ent.
C.F.R. 8 404.1513(d). Importantly however, a diagnosis itself does not equate
finding of severityEdlund 253 F.3d at 11580 (plaintiff has the burden of
proving this impairment or their symptoms affect her ability to perform basic wg
activities); see also Mcleod v. Astru@40 F.3d 881, 885 (9th Cir. 2011). An
alleged impairment must result from anatomical, physiological, or psychologica
abnormalities that can be shown by medically acceptable clinical and laborator
diagnostic techniques and must be established by medical evidence not only b
plaintiff's statements regardingghsymptoms. 20 C.F.R. 88 404.1508, 416.908.

In total, Plaintiff allegesthat the ALJailed to ircorporatel9 severe
impairments in her step two determinatiooludingbut not limited to, red and
watery eyes, stuffy nose, vitamin B deficiency, vitamin D deficiency, social

phobia, and headaches. Plaintiff's grege argument on the matter is little more
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than list of impairments and citations to the recdtius, the ALXid not err in not
finding migraines to be a severe impairment at step Alveent proof of

limitations affecting Plaintiff's ability to perform basic work activities an
impairment is not considered sevdtelund 253 F.3d at 11580 (plaintiff has the
burden of proving this impairment or their symptoms affect her ability to perforn
basic work activities)see also Mcleod v. Astrué40 F.3d 881, 885 (9th Cir.
2011). Thus, the ALJ did not err in not finding this to be a severe impairment af
step two.

Furthermore, because Plaintiff was found to have at least one severe
impairment, this case was not resolved at step two. Thus, any error in the ALJ’
finding at step two is harmless, if all impairments, severe andeogre, were
considered in the determination Plaintiff's residual functional capa&#y.Lewis
v. Astrue 498 F.3d 909, 910 (9th Cir. 2007) (holding that a failure to consider al
impairment in step two is harmless error where the ALJ includes the limitations

that impairment in the determination of the residual functional capacity). While

Plaintiff argues that the ALJ erred by failing to find additional impairments severe

at step two, Plaintiff does not describe any additional limitations that were not
included by the ALJ in assessing her residual functional capacity. Here, the AL
specifically noted that she considesddsymptomsn assessing the residual

functional capacity. AR 22 (emphasis added). The ALJ accounted for Plaintiff'y
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symptoms when limiting her to a limited formsg#dentary wik, including
additional limitations in moving and bending, and additional limitatioqEhysical
functioning,mental functioning, following directions, and contact with other
people. AR 2122. Accordingly, the Court finds the ALJ did not err in the step tw
analysis, and if any error did occur it was harmless.
E. The ALJ Did Not Err at Step Five of the Sequential Evaluation Process
Plaintiff briefly argues that the resulting step five finding did not account f

all of her limitations. The Court disagre&ep five shifts the burden to the

Commissioner to prove that the claimant is able to perform other work available i

significantnumbers in the national economy, taking into account the claimant’s
age, education, and work experiengsee?0 C.F.R. 88 404.1512(f), 404.1520(g),
404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet this burden, the
Commissioner must establish tlia} the claimant is capable of performing other
work; and (2) such work exists in “significant numbers in the national economy
20 C.F.R. §8§ 404.1560(c)(2); 416.960(c)@gltran,676 F.3d at 1206f the
limitations are norexertional and not covered by the grids, a vocational expert i
required to identify jobs that match the abilities of the claimant, given [his]
limitations.” Johnson v. ShalaJ®&0 F.3d 1428, 1432 (9th Cir. 1995).

Plaintiff argueghat the hypothetical the ALJ provided t@ thocational

expert based oRlaintiff's assessed residual functional capacity was incomplete
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because it did not specificaladdres®very limitation suggested by Plaintiff.
However, the ALJ noted that she consideakdymptomsn assessing the residual
functional capacityAR 20 (emphasis added). The Court will uphold the ALJ’s
findings when a claimant attempts to restate the argument that the residual
functional capacity finding did not account for all limitatio8subbsDanielson v.
Astrue 539 F.3dL169, 117576 (9th Cir. 2008).

The ALJ’s determination is supported by the opinions of the medical
sourcesAn alleged impairment must result from anatomical, physiological, or
psychological abnormalities that can be shown by medically acceptable clinica
and laboratory diagnostic techniques and must be established by medical evid
not only by a plaintiff's tatements regardingehsymptoms. 20 C.F.R. 88
404.1508, 416.908.

Here, the ALJ's residual functional capacity findings properly incorporates
the limitations identified by medical and other sources. Thus, the ALJ properly
assesseBlaintiff’'s severe impaiments, limitations, antesidual functional
capacity. The ALJ properly framed the hypothetical question addressed to the
vocational expert and, the vocational expert identified jobs in the national econ

that exist in significant numbers that match d@hdities of Plaintiff, given ter

limitations. Thus, the Court finds the ALJ did not err at step five of the sequential

evaluation process.
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VIll. CONCLUSION

Having reviewed the record and the ALJ’s findings, the Court finds the
ALJ’s decision is supportdaly substantial evidence and is free from legal error.
Accordingly,IT IS ORDERED:

1. Plaintiff's Motion for Summary JudgmerECF No. 12, isDENIED.

2. Defendant’s Motion for Summary JudgmelBCF No. 16, is

GRANTED.

3. Judgment shall be enteredawor of Defendanand the file shall be

CLOSED.
IT IS SO ORDERED. The District Court Executive is directed to enter this Ordg
forward copies to counsel agtbse the file

DATED this 1stday ofApril, 2019.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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