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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

PATRICIA C.,
NO: 4:18CV-5024TOR
Plaintiff,
ORDERGRANTING DEFENDANTS
V. MOTION FOR SUMMARY

JUDGMENT
COMMISSIONER OF SOCIAL
SECURITY,

Defendant

Doc. 16

BEFORE THE COURT are the parties’ cross motions for summary
judgmern. ECF Nos.13, 14. Chad Hatfieldrepresents PlaintiffJoseph J.
Langkamerepresents Defendant. T@eurt has reviewed the administrative
record and the parties’ completed briefiagd is fully informed. For the reasons
discussed below, the Court grants Defendant’s motion and denies Plaintiff's
motion.
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JURISDICTION

The Court has jurisdiction over this case pursuadtt).S.C. § 405(g)

1383(c)(3)
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review ud@&(®) is
limited: the Commissioner’s decision will be disturbed “aifly is not supported
by substantia¢vidence or is based on legal erroHill v. Astrug 698 F.3d 1153,
1158-59 (9th Cir. 2012)citing 42 U.S.C. § 405(g)). “Substantial evidence” meatr
relevant evidence that “a reasonable mind might accept as adequate to suppor
conclusion.” Id. at 1159 (quotation and citation omitted). Stated differently,

substantial evidence equates to “more than a mere scintilla[,] but less than a

preponderance.ld. (quotation and citation omitted). In determining whether this

standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isolakibn.

In reviewing a denial of benefitsdastrict court may not substitute its
judgment for that of the Commissioner. If the evidence in the record “
susceptible to more than one rational interpretation, [the aous] phold the

ALJ’s findings if they are supported by inferences reasortiblyn from the

record” Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢
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court “may not reverse an ALJ’s decision on account of an error that is harmles
Id. at 1111. An error is harmless “where it is inconsequential tpAIhEs]
ultimate nondisability determinationfd. at 1115 (quotation and citation omitted).
The party appealing the ALJ’'s decision generally bears the burden of establish
that it was harmedShinseki v. Sander§56 U.S. 396, 4690 (2009).
FIVE -STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant musirbte to

S.

ing

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous pémad less than twelve
months’ 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment must
“of such severity that he is not only unable to do his previous|ydmkt cannot,
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(3a(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R. 88
404.1520(a)(4)(H(v); 416.920(a)(4)(K(v). At step one, the Commissioner

considers the claimastwork activity. 20 C.F.R. 88 404.1520(a)(4)(i);

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 3
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416.920(a)(4)(i). If the claimant is engaged in “substantial gainful activity,” the
Commissioner must find that the claimant is not disabled. 20 C.F.R. 88

404.1520(b); 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of

claimant’s impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). If the

claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimant’'s impairment does not satisfy this severity thresholg
however, the Commissioner must find that the claimant is not disaloled.

At step three, the Commissioner compares the claimant’s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude aerson from engaging in substantial gainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)(4)(ii)). If the impairment is as severe or more
severe than one of the enumerated impairments, the Commissioner must find {
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the

claimant’s “residual functional capacity.” Residual ftimeal capacity (“RFC”),

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 4
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defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1)), is relevant to both the fourth and tiefts ©f the
analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 88 404.1520(a)(4)(iv);
416.9208)(4)(iv). If the claimant is capable of performing past relevant work, th
Commissioner must find that the claimant is not disabled. 20 C.F.R. 88
404.1520(f); 416.920(f). If the claimant is incapable of performing such work, t
analysis proceeds toegt five.

At step five, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing other work in the national economy,.

20 C.F.R. 88 404.1520(a)(4)(v); 416.920(a)(4)(v). In making this determination
the Commissioner must also consider vocational factors such as the claimant’g
educationand work experienceld. If the claimant is capable of adjusting to
other work, the Commissioner must find that the claimant is not disabled. 20
C.F.R. 88 404.1520(df; 416.920(g)(1). If the claimant is not capable of
adjusting to other work, the analysis concludes with a finding that the claimant

disabled and is therefore entitled to benefits.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 5
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The claimant bears the burden of proof at steps one throughldoue. See

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999 the analysis proceeds to

step five, the burden shifts to the Commissioner to establish that (1) the claimant is

capable of performing other wor&nd (2) such work “exists in significant number
in the national economy.” 20 C.F.R§ 404.1560(c)416.960(c)(2);seeTackett
180 F.3dat 1098909.
ALJ'S FINDINGS

Plaintiff protectively filedan applicatiorfor supplemental security income
disability benefits odanuaryl3, 2014 alleging disability beginninganuary 13,
2014! Tr. 18,27583. Theapplication waslenied initially and upon
reconsideration, and a hearing was requestedl1 7892, 194-210. A video
hearing was held before an Administrative Law Judge on February 9, 2017
114-51. The ALJ rendered a decision denying Plaintiff liénen March 27,
2017. Tr. 15833

The ALJinitially notedthatPlaintiff previouslyapplied for supplemental

securiy income on September 15, 2011, alleging disability beginning Decembe

1 As discussed below, Plaintiff originally alleged arset date oDecemler 2,
2005. Tr. 18. At the appeal hearihgwever Plaintiff's counsel amended the

alleged oset date to January 13, 2014, the protective filing date. Tr. 117.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT &
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2005 Tr. 18 155 On March 22, 201FRlaintiff was foundhotto bedisabled. Tr.
152-54;15571. Because Plaintiff did not appehk prior decisionthe ALJ
concludedhat theMarch 22, 2013decisionwasadministrativelyfinal and the
doctrine of res judicata applied. Tr. 18he ALJ therturnedto the issue othe
Chave?z presumption otontinuing nordisability. Id. Based on medical evidence
submittedsincethe prior decisionthe ALJ concluded that the presumption of -non
disability had not been rebutted beca®daintiff's “mental and physical
functioning has not substantially deteriorated since March 22, 20d3.The
ALJ observedhatalthoughPlaintiff alleged an wset date of December 2, 2Q00%
her current SSI applicatiothe period between December 2, 2005, amaaciil 22,
2013, had already been adjudicatédl. However, the ALAIso acknowledged
that Plaintiff's counsel amended the alleged onset date to January 13, 2014,
removing Plaintiff’'s current application for benefits from the period adjudicated
the prior decisionld. The ALJthenproceeled tothefive-step analysis.

At step one, the ALJ found that Plaintiff had not engaged in substantial
gainful activity since January 13, 2014, the alleged onset date. TAt20ep
two, the ALJ found that Plaintiff had the followilsgvere impairmeist

fibromyalgia; mild bilateral carpal tunnel syndrome residuals from carpal tunne

2 Chavez v. Bower844 F.2d 691, 693 (9th Cir. 1988)

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT #
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releases; degenerative changes in the left knee residuals from arthroscopic su
residuals from left ankle fracture; learning disorder; depression; anxiety; and
history of substance abuskl. At step three, the ALJ found that PlaintifEevere
impairmens did not meet or medically equalisted impairment.Tr. 21-23. The
ALJ then determined that Plaintiff hetie RFC

to perform light work as defined in ZDFR416.967(x exceptthe
follow[ing]. She can lift/carry 20 pounds occasionally and 10 pounds
frequently. She can stand/walk (with normal breaks) 4 hours in an 8
hour workday.She can sit (with normélreaks) 6 hours in anf@ur
workday. She can push/pull unlimitedly within those exantl
limitations. She can occasionally climb ramps and stairs, balance,
stoop, kneel, crouch, and crawl throughout the court of a workday.
She can never climb ladders, ropes, or scaffolds. She can reach all
directions, including overhead, without lintians. She can

frequently handle bilaterally. She can unlimitedly finger and feel
bilaterally. She is to avoid concentrated exposure to workplace
hazards, such as machinery and unprotected heights. She is able to
understand, remember, and carry outgénnstructions and can

make judgments commensurate with the functions of unskilled work
(i.e., work that needs little or no judgment to do simple duties and a
person can usually learn to do the job in 30 days, and little specific
vocational preparationrgudgment are needed). She can respond
appropriately to supervision, coworkers, and deal with occasional
changes to the work environment. She has some difficulty working
directly with the general public but can work in jobs requiring only
occasional irgraction with the general public.

Tr. 23-24. At step four, the ALJ found that Plaintifad no relevant past work

experience Tr.32. At step five, after considering Plaintiff's age, education, work

experience, and residual functional capacitg, ALJfoundthatPlaintiff was

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT &
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capable of performin@ representative occupations, suclaggoduction

assemblennspector and hand packager, and and blt assembler, which exist in

significant numbers in the national economy. 3x33. On that basisthe ALJ
concludedhat Plaintiffwas not disableds defined inthe Social Security;Act. Tr.
33.

The Appeals Council denied Plaifisfrequest for relew on December 13,
2017, making the ALJ’s decision the Commissioner’s final decistrpurposes
of judicial review. Tr. 1-3; 42 U.S.C. 88 405(g), 1383(c)(20 C.F.R. §
416.1481, 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denyin

hersupplemental security income disability benaiitsler Title XVI of the Social
Security Act. Plaintiff raisessix issuedor review:

(1) Whether the ALJ properly concluded that Plaintiff failed to rebut
the Chavezpresumption;

(2) Whether the ALJ properly evaluated Plaintiff's alleged
impairments at stefwo;

(3) Whether the ALJ properly weighed the medical opinions of
Plaintiff's medical prowlers;

(4) Whether the ALJ properly evaluated Plaintiff's subjective
complaints;

(5) Whether the ALJ properly evaluated lay witness testimony;

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 9
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(6) Whether the ALJ properly evaluated Plaintiff's capability to
perform work in the natical economy at stefive.
ECF No.13at5-6. The Court evaluates each issue in turn.
DISCUSSION

A. The Chavez Presumption of Continuing Non-Disability

Plaintiff contendghat the ALJ erred in concludinbatshefailed to rebut
the Chavezpresumption of continuing nedisability. ECF Nos. 13 at 8; 15 at2l
According to Plaintiff, the ALJ was required to reanalizeprior findings based
on the new medical evidence of record, new opinion evidence, and new lay wit
testimony as wellas Plaintiff's changed ageECF No. 15 at 2. In response,
Defendant argues that the ALJ did in fact independently analyze Plaintiff's curr
disability claim, considering the evidence submitted since the date of the last
decision and making different findings from the prior decision. ECF No. 14 at §
In other words, Defendant asserts that “the ALJ already engaged in the analys
that Plaintiff asks for.”Id. at 4.

Principles of res judicata apply to administrative decisiatlisough the
doctrine is applied less rigidly to administrative proceedings than to judicial
proceedings.Chavez844 F.2cat693 Under thedoctrine, a prior, final
determination of nondisability has two results: (1) it bars reconsideration of a

period already adjudicated under a final administration decision, and (2) it creal

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 20
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presumption of continuedbondisability for the period subsequent to a final
administrative decisign.e., the Chavezpresumptiori Lester v. Chater81 F.3d
821, 827 (9th Cir. 1995)The practical consequencetb& Chavezpresumption of
continuing nordisability is a change in the burden of proof in subsequent
applications.In the usual case, once a claimant shows he or she cannot perforr
or her past relevant work, the burden shifts to the Commissiostpdive of the
sequential evaluation to demonstrate the claimant can perform other jobs in the
natioral economy.Booz v. Sec'y of Health & Human Seyv&4 F.2d 1378, 1379
(9th Cir. 1984). The presumption of continuing nalhsability means the claimant
retains the burden atepfive. Id.

Of course, the presumption of ¢oming nondisability is rebuttable. To
overcome the presumptionckimant ‘must provéchanged circumstances’
indicating a greater disability.Chavez 844 F.2d at 698\cquiescence Ruling
(AR) 97-4(9); Taylor v. Heckler765 F.2d 872, 875 (9th Cit985). In other
words, the claimant must show both “changed circumstances” and “greater
disability.” Chavez844 F.2d at 698. Examples of changed circumstances inclu

“[a]n increase in the severity of claimant’s impairment,” “a change in the
claimant’'sage category,br a new issue raised by the claimant, “such as the
existence of an impairment not considered in the previous applicatiestér 81

F.3d at 82728 (citations omitted)AR 97-4(9).
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Here, the ALHetermined that he was requirechtitlresshe Chaveassue
“[b]ecause this is a case in which there has been a prior unfavorable [ALJ]
decision.” Tr. 18.Based on the medical evidence submitédrthe prior
decision, the ALJ concluded that the presumption of continuingdisaility had
not been rebutted because Plaintiff's “mental and physical functioning has not
substantially deteriorated since March 22, 2018.” As discussedhe ALJ noted
that Plainiff initially alleged an nset date of December 2, 200%¢ prior ALJ had
already adjudicated from the alleged onset date through March 22, 2013, and
Plaintiff’'s counsel subsequently amended the alleged onset date to January 13
2014, matching the filing date of Plaintiff’'s current SSI applicatioh As such,
the ALJ clarified that[a]ny reference to evidence that relates to the period
adjudicated by the prior decision is for the sole purpose of providing a context {
[Plaintiff's] current applicatiorfor benefits.” Id. Next, mther than applying the
presumption of nowlisability to Plaintiff’'s current application, the ALJ proceeded
to the fivestep sequential analysis.

Plaintiff maintains that the ALJ erred in l@havezdetermination because
Plaintiff demonstrated changed circumstances in two wél/sshe offered new
and material medical evidence, which established that her impairments had
increased in severity since the datéhaf priorALJ’s decision; and2) since the

date ofthe priordecision, Plaintiff changed age categories from a younger

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT %2
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individual age 1844 to a younger individual age4%®. ECF No. 13 at 8.
Defendant eyues that, althougtme ALJ stated that Plaintiff failed to rebut the
Chavezresumption, the ALJ actually analyzed the case independently from thq
presumption of nowlisability. ECF No. 14 at 5.

In concluding thaPlaintiff failed to rebut th€havezpresumptionthe ALJ
confirmed thahis decision way bJased ormy review of the medical evidence
submitted sice the prior decision.Tr. 18. This finding must be affirmed if
supported by substantial evidend&ooz 734 F.2d at 1380The ALJdid not
however, elaboratiirtheron whatspecificevidencevasactuallyconsiderd in
reaching his decisionThe ALJ did not point to any specific records demonstratir
that Plaintiff failed to show any greater disability as of January 13, 2014, than g
had shown in the March 2013 heaririased orthe ALJ’s briefChavezanalysis,
it is not entirely cleawhetherthe ALJs decision is supported by substantial
evidence.

That said, Plaintiff's argument thatpdated medical evidence of record,
updated medical opinions, and kajtness statementsas well adlaintiff's
changed age onstitutes “significant changes in circumstances” is not entirely
convincing. Plaintiff does not identify which specific records, medical opinions,
lay witness statementconstitute new and material evidence and a changed

condition.” ECF No. 13 at 8Moreover,thoughPlaintiff changed age categories

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 13
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from a younger individual age 48! to a younger individual age 49, this
particular change in age status is not outcoleterminative under the Medieal
Vocational gridss Chavez844 F.2d at 694. In short, Plaintifhs notonvinced
the Court of‘changed circumstances” precluding the application of res judicata
the priorALJ’s finding of disability. ECF No. 13 at &havez844 F.2d at 693.

At any rate any potentialerrorresulting from the ALJ’s res judicata
determination is harmless in this case because the ALJ made an alternative fin
addressig Plaintiff's eligibility from January 13, 201the amended alleged onset
date Tr. 20-33;see Tommasetti v. Astrug33 F3d 1035, 1038 (9th Cir. 2008) (an
error is harmless when “it is clear from the record that the . . . error was
inconsequential to the ultimate nondisability determinatioAy.Defendant points
out, rather thaapplyingres judicatdo the period subsequent to the prior ALJ
ruling, the ALJ proceeded with a review of the medical evidence submitted sing

the prior decisionformulated a RFC based on the evidence in the reandd,

3 Under the MedicaVocational grids, there is no distinction between youngs
individuals age 184 and younger individuals age-48 for those with a RFC to
perform light work, like Plaintiff hereSee20 C.F.R. Pt. 404, Subpt. P, App. 2
(1986). The distiction only applies in limited circumstances to individuals with &

maximum sustained work capability limited to sedentary widalk.
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concluded Plaintiff was not disabled at stee of the sequential procesgr. 20-

33. Significantly,the ALJ carried the burden at stige to demonstrate that
Plaintiff could perform other jobs in the national econonay.at 3233. In other
words, the ALJ did not apply@esumptiorthat Plaintiff cotinued to be able to

do light work, based on the prior administrative rulifidaus, Plaintiff fails to
identify how the presumption of continuing ndisability is implicated in the

ALJ’s assessment of the eviden@ee Ludwig v. Astrué81 F.3d 1047, 1054 (9th
Cir. 2012) (“The burden is on the party claiming error to demonstrate not only t
error, but also that if affected his ‘substantial rights,” which is to say, not merely

his procedural rights.”) (citin§hinsekv. Sanders556 U.S396,407-09 (2009)).

Because Plaintiff cannot demonstrate that the alleged error in application of the

Chavezpresumption prejudiced heary error in the ALJ'SChavezanalysis is
harmless

B. Step Two Analysis

Plaintiff asserts that the ALJ erred by (1) improperly discounting the seve
of Plaintiff's carpal tunnel syndrom{CTS"), and (2)failing to conclude at step
two thatshehad the following significant impairmentdegenerative arthritis,
causing paiwith movement, weakness, and limited mobility; cervical neck,
thoracic and lumbosacral back pain with sciatica pain; insomnia; and, chronic

headaches/migraine€CF No.13at13-14. Defendant contends that the ALJ

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 15
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properly evaluated the severity of th@spairments and that Plaintiff has failed to
show that the ALJ erred at stego. ECF No. 14 at 5.

At step two, aclaimant bears the burdef demonstratinghatshehas
medically determinable physical impairments which (1) have lasted or are
expecte to last for a continuous twehraonth period and (2) significantly limit
herability to do basic work activities. 20 C.F.R. 88 416.920(a)(4)(ii), 416.920(c
416.909. An impairment does not limit an ability to do basic work activities whg
it “would have no more than a minakeffect on an individual’'s ability to work.”
Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988).

Here, the ALJ concluded that Plaintiff suffered from the following severe
impairmentsfibromyalgia; mild bilateral carpal tunnel syndrome residuals from
carpal tunnel releases; degenerative changes in the left knee residuals from
arthroscopic surgery; residuals from left ankle fracture; learning disorder;
depression; anxiety (panic disorder vs. posttraumatic stress dideiddd)); and,
a history of substance abuse. Tr. R&garding Plaintiff's allegations of
additional impairments, th&LJ explained:

The record mentions other impairments from time to time, including

osteoporosis and hernia. However, those impairmentsadicause

significant limitations in functioning, or did not last for a continuous
period of 12 months after the amended alleged onset date. As such,
they are nofsevere. However, any n@evere impairment has been

taken into account in assessing clamaresidual functional
capacity.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 16
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Tr. 21.

Importantly, a step two finding of severe impairment does not itself result
a finding of disability. The stefwvo analysis merely screens out groundless
claims. Smolen v. ChateB0 F.3d 1273, 1290 (9th Cit996). Having passed
through the stepwo window, Plaintiff cannot show she was harmed by the
Commissioner’s stepwo finding. While styled as a stéwo challenge, Plaintiff's
arguments are better directed towatds ALJ's RFC findings as applied sieps
four and five. Only then could Plaintiff show the necessary harmful efee.
Lewis v. Astrug498 F.3d 909. 911 (9th Cir. 2007) (holding that ALJ’s failure to
list plaintiff's bursitis as a severe impairment at step two was harmless where A
corsidered limitations caused by the condition at step four).

Plaintiff alleges that the ALJ “improperly discounted the severity of
[Plaintiff's] carpal tunnel syndrome,” and ignored substantial and undisputed
evidence of Plaintiff ©therimpairments, therefore failing to consider how these
impairments, alone or in combination, affected Plaintiff's ability to perform basig
work activities. ECF No. 10 at 13. Beginning with Plaintiff's first arguniret
record establishes that the Alnitially recognized Plaintiff<CTSas a severe
impairment at stefwo. Tr. 20 (listing “mild bilateral carpal tunnel syndrome
residuals from carpal tunnel releases” as one of eight severe impairnidrgs).

ALJ did not“discounf] the severity of Plaintiff's CTS at stegwo. Rather, the
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ALJ consider the severity of Plaintiff6TSin formulating Plaintiff's RFC at step
four. Tr. 2526.

At stepfour, addressing Plaintiff'allegation ofsignificant bilateral CTS
pain, the ALJ concluded that Plaintiff's statements concerning the intensity of i
CTS painwasnot entirelyconsistent witithe medical evidence of recortd. The
ALJ observedhat Plaintiff underwent bilateral CTS releases prior to the alleged
onset dateandPlaintiff displayed decreased grip strength in both haldisig Dr.
Jame®para’s June 2014 examinatied/5 on the right and 3/5 on the leftr.
25. However, the AL&Iso notedr. Opara’s conflicting medicalpinion, which
describedPlaintiff as retaininghe ability to “lift/carry 20 pounds occasionally and
10 pounds frequently. Tr. 29;426. Even though Plaintiff's “[h]andling would be
limited due to her carpal tunnel syndrome associated with the weakness of grif
Plaintiff was able to finger and feel with no limitation, and Dr. Opara described
Plaintiff's CTS prognosis as “fair.” Tr. 436The ALJ also cited DiOlegario
Ignacio’s 201%evaluationwhich confirmed Plaintiff had decreased grip strength
resultingfrom CTS, bubpinedthat Plaintiff wasableto frequently handle with
both hands. Tr. 220509. From these records, the ALJ concluded that, while t}
evidencealid indicatethat Plaintiff has some impairment resulting from her CTS,

Plaintiff wasnevertheless capable of performing light work. The ALJ factored tf
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alleged limitations into his RFC evaluatiomhe Court concludes that th&LJ’s
findings are supported by substantial evidence.
Turning to Plaintiff's second argument, the ALJ thordygionsidered each

of the asserted limitations“degenerative arthritigausing pain with movement,

weakness, and limited mobility; cervical neck, thoracic and lumbosacral back pain

with sciatica pain; insomnia; and chronic headaches/migfatiesformulaing
Plaintif's RFC. ECF No. 13 at 14. The ALJ noted that Plaintiff complained of
left knee degenerative and arthritis pain, Plaintiff had a history of artlantis
Plaintiff waspreviouslydiagnosed with tendonitis of the lefide and the left
ankle. Tr. 25; 43536. However,the ALJ alsambserved that, as of May 2016,
Plaintiff was doing well on current medications, wikbcreased back and joint
pain Tr. 26;seeTr. 524. In November 2016, Plaintiff again reported decreased
joint and back pain. IT518. The ALJ also cited several sections of the record
which indicate that Plaintiff retaimsormal/near normal range of motion in her
upper and lower extremities, normal neck with full range of motion and no
tenderness, and normal back with no costoverterbral §6§18) tenderness. Tr.
435; 513514; 517, 519; 521523. From these records and Plaintiff's
demonstrated ability to handle diyday activities, the ALJ concluded that, while
the evidence does indicate Plaintiff has some impairment to her back, neck, kn

ankles, and hands, Plaintiff is nevertheless capable of performing light work.
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Again, the Court conclesthat the ALJ’s findings are supported by substantial
evidence.

Finally, the ALJalso observethat Plaintiff complained amigraine
headacheand sleep disturbancdr. 25. The ALJ observed that while Plaintiff
continued to have headaches after the amended alleged onset date of January
2014, Dr. Opara’s June 2014 evaluatitmterminedhat the prognosis of Plaintiff’s
migraine headaches was good and Plaintiff showed no neurological deficits, ar
Plaintiff's 2016 treatment notes contained no complaint of headadre26;see
id. at433-36; 45255; 514. Based on this record, the ALJ concluded that Plaintiff
was limited by migraines and headaches, but not as severely as she alleged. ]
TheALJ’s findings are supported by substantial evidence.

The Court acknowledges thagnmaps itwould bebetter practice for thalLJ
to discussPlaintiff’'s allegedadditional limitationsn greater detait steptwo.
Howeverthe ALJ factored thalleged limitations into his RFC evaluatiahstep
four, and the ALJ’s findings are supported by substantial evidence. For this
reasonany failure to specifically discuss the asserted limitations athaie s
harmless.

C. Opinions of Medical Providers

Next, Plaintiff faults the ALJ for improperlyejectingthe opinias of two

examining physiciars-Dr. Opara and Dr. N.K. Marks-andPlaintiff’s treating
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physician assistartJavierHuertg P.A. ECF Nc. 10 at 812; 15 at 14. The
ALJ, however, did not rect Dr.Opara’s Dr. Mark’s, and P.A. Huerta’'spinions
entirely, but instead gave each “little weight” relative to other evidence in the
record. Tr. 29-31.

In analyzing an ALJ’s weighing of medical evidence, a reviewing court
distinguishes between the opinions of three types of physicians: “(1) those wha
treat the claimant (treating physicians); (2) those who examine but do not treat
claimant (examining physicians); and (3) those who neither examine nor treat t
claimant [but who review the claimant's file] (nonexamining [or reviewing]
physicians).” Holohan v. Massanay46 F.3d 1195, 12602 (9th Cir.2001)
(citations omitted). Generally, the opinion of a treating physician carries more
weight than the opinion of an examining physician, and the opinion of an
examining physician carries more weight than the opinion of a reviewing
physician. Id. In addition, the Commissioniarregulations give more weight to
opinions that are explained than to opinions that are not, and to the opinions of
speciailsts on matters relating to their area of expertise over the opinions-of non
specialists.ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering “clear and convincing reasons #natsupported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th CR005).
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“If a treating or examining doct opinion is contradicted by another dotgor
opinion, an ALJ may only reject it by providing specific and legitimateoresas
that are supported by substantial evidendd.” Regardless of the source, an ALJ
need not accept a physiciaropinion that is “brief, conclusory and inadequately
supported by clinical findings.Bray v. Comm’r of Soc. Sec. Admis54 F.3d
1219, 228(9th Cir. 2009 (quotation and citation omitted).

“Where an ALJ does not explicitly reject a medical opinion or set forth
specific, legitimate reasons for crediting one medical opinion over another, he
errs.” Garrison v. Colvin 759 F.3d 995, 101®th Cir. 2014). “In other words, an
ALJ errs when he rejects a medical opinion or assigns it little weight while doin
nothing more than ignoring it, asserting without explanation that another medic
opinion is more persuasive, or criticizing it with boilerplate language that fails tg
offer a substantive basis for his conclusiofd’ at 101213. That said, the ALJ is
not required to recite any magic words to properly reject a medical opinion.
Magallanesv. Bowen881 F.2d747,755(9th Cir. 1989)statirg that the Court
may draw reasonable inferences when appropriate). “An ALJ can satisfy the
‘substantial evidenceequirement by ‘setting out a detailed and thorough
summary of the facts and conflicting clinical evidence, stating his interpretation
thereof, and makingndings.” Garrison 759 F.3d at 1012 (quotirigeddick v.

Chater, 157 F.3d 715, 725 (9th Cir. 1998)).
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1. Dr. JamesOpara

On June 28, 2014, Dr. Opara performed a physical examination of Plaint
Tr. 43336. Dr. Opara determined that Plaintiff could stand or walk for 4 hours,
lift 20 pounds occasionally and 10 pounds frequently, sit without limitation, clim
occasionally, balance without limitation, and stoop, kneel, crouch, and crawl
occasionally Tr. 436. Dr. Opera also concluded tHlaintiff could reach without
limitation, finger and feel without limitation, but “[h]andling would be limited dug
to [Plaintiff's] carpal tunnel syndrome associated with the weakness of dgdip.”

The ALJ assignedignificantweight to Dr.Opara’sJune 2014 opinion that
Plaintiff could “lift/carry 20 pounds occasionally and 10 pounds frequently,”

“stand/walk a maximum of 4 hours in athBur workday,” “reach all directions,
including overhead, without limitations,” “frequentihandle bilaterally due to CTS
and associated weakness grip,” “unlimitedly finger and feel bilaterally,” and
“avoid working at heights.” Tr. 29. As the ALJ explainedgheesignificant
weight to this portion of Dr. Opara’s opinion “because it is consistent with the
substantial findings and the record evidence as a whole including the claimant’
presentation during examinationdd.

The ALJ gavdess weight, howevetto Dr. Opara’s opinion that the

claimant does not have any limitation in her ability to sit or balance and that sh

could occasionally climb ladders, ropes, or scaffolds (citation omitted) because
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portion of his opinion is not consistent with his own observation of the claimant
during the physical examinationltd. To accommodatBlaintiff's decreased

range of motion of the lumbar spine, as well as her issues with her left knee and
ankle, the ALJ limited Plaintiff “to sit (with normal breaks) for 6 hours inan 8
hour workday” and “to occasional balance and never to climb laddeess,ror
scaffolds, and to avoid concentrated exposure to machinkety.”

Plaintiff claims the ALJ erred by “(1) overlooking the severity of the

claimant’s carpal tunnel syndrome established by Dr. Opara; and (2) failing to ljmit

[Plaintiff] to occasional handling.” ECF No. 13 ail®. However,Dr. Opara
stated thathandling would be limited” due to Plaintiff's CTS, not that handling
would be occasional, and he projectiedtPlaintiff's CTS prognosis was fair. Tr.
436. Although recognizing that Plaintiff experienced weakness of grip in both
hands, “which makes it hard for her to lift or carry heavy objects,” Dr. Opara
concluded that Plaintiff could lift/carry 20 pounds odgaally and 10 pounds
frequently and frequently handle bilaterallyd. Based on this recordhe Court
concludes that th&LJ reasonably interpreted Dr. Opara’s findings and restricteq
Plaintiff to “frequent handling,” rather than “occasional handling,” and, thexgfor
the Court does not find errotd.

I

I
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2. Dr. N.K. Mark
On December 12, 2013, Dr. Mark performed a psychological/psychiatric
evaluation of Plaintiffor the DSHSAged, Blind, or Disabled (ABDprogram Tr.

467-71. Dr. Mark observed that Plaintiff suffered from generalized anxiety

disorder, depressm and poor auditory comprehension. Tr. 468. Discussing the

generalized anxiety disorder, Dr. Mark concluded that “[bJased on collateral
information and this patient’s self report as well as her tendency to continue to
things to worry about, she is likely to [be] experiencing at least a moderate to
severe level of anxiety,” which “would likely interfere with her ability to focus on
a job, learn new tasks.fd. Regarding Plaintiff's depression, Dr. Mark determine
that Plaintiff experienced a moderate level of depression, which would
“moderately interfere with her ability to focus and remain on task at a job.”
Turning to Plaintiff's poor auditory comprehension, Dr. Marks stated that
Plaintiff’'s need to have things repeated multiple times, eventedtaing
directions repeated and repeating them out loud to herself, “could severely affe
[Plaintiff's] performance on any job and further assessment is recommended.”
OnJanuary 23, 2015, Dr. Mark examined Plaintiff for a second time. Tr.
44549. Based oRlaintiff's selfreport and her responses on questionnaires, Dr
Mark againdiagnosed Plaintiff with generalized anxiety order, moderate and

recurrent major depressive disorder, resolving PTSD, and specific learning
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disorder with impairments in reading and auditory comprehension. Tr.2¥49.
Mark determined that Plaintiff's “anxiety symptoms might interfere with her
performance on a job due to excessive worry, nervousness, inability to sleep, [
focus on concentration,” and that Plaintiff “may need modifications to
accommodate her learning disabilities such as needing additional explanations
extra time to complete tasks, having information read to Hdr."Dr. Mak stated
that Plaintiff “likely has a mild learning disability in auditory comprehension,”
meaning “[s]he might need to have things repeated multiple tinés.”

The ALJ assigned little weight to Dr. Mark’s Decembet20pinion that
Plaintiff “has marked limitations in some of her social and cognitive functioning
Tr. 30. The ALJ provided several reasons for discounting Dr. Mark’s Decembe
2013 opinion, including the following: (Dr. Mark relied heavily on Plaintiff's
subjective complaints in formulating the December 2013 opinion; (2) the
December 2013 opinion was formed prior to the amended alleged onset date;
(3) the December 2013 opinion was inconsistent with Dr. Mark’s observations {
Plaintiff during the January 20Examinationrwhen Plaitiff appearedwell
groomed, oriented, friendly, cooperative, and engaged with normal speech, no
psychomotor agitation, and only some limitations in memory and concenttation

Tr. 30-31.
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Regarding the January 2015 examination, the ALJ gave “some weght”
Dr. Mark’s opinion that Plaintiff's “anxiety symptoms might interfere with her
performance on a job due to excessive worry, nervousness, and inability to sle
poor focus and concentration.” Tr. 3As the ALJ explained, it was appropriate t(
give “some weight” to Dr. Mark’s January 2015 opinion because it was consisté
with the longitude of the record, including Dr. Mark’s own descriptions of Plaint
during the 2015 examinatiorid. In light of Dr. Mark’s January 2015 opinion, the
ALJ determined that Plaintiff “may need modifications to accommodate her
learning disabilities such as needing additional explanations, extra time to
complete tasks” and “having information read to hed.”

Plaintiff first argues that the ALJejected” Dr. Mark’s December 2013
opinionfor one reason: Dr. Marlargelyrelied on Plaintiff's subjective self
reports. ECF No. 13 at 11Plaintiff contends that the ALJ did retand was
required te—explain how he reached his conclusion in that reglttd . However,
the Court finds that the ALJ did explain how he arrived at his decision to give th
December 2013 opinion “little weight.” Tr. 30.

First, the ALJexplainedthat Dr. Mark’s “appears to rely quite heavily on th
subjective report of symptoms and limitations provided by the claimant, and
seemed to uncritically accept as true most, if not all, of what the claimant

reported.” Id. The ALJ provided two examples of this reliance from Dr. Mark’s
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analysisof Plaintiff's generalized anxiety orde(l) “Dr. Mark noted that his/her
opinion about the level of the claimant’s anxiety is based on ‘collateral informat
and this patient’s selieport and her tendency to continue to find things to worry
about” and (2) {Dr. Mark] opined that claimant’s moderate limitations in her
ability to focus and remain at a job is also based on the claimanti®pgelt of

past violent relationships and homelesss’ 1d. Explaining his reasons for

guestioning the reliability of Plaintiff's subjective complairitee ALJ noted and

gave significant weight to the December 2013 opinion of Daniel M. Neims, Psyi|

that Plaintiff's “inconsistency in report of sobriety and most recent psychologicg
evaluation in addition to historical diagnosis of antisocial characterological trait
raises questions regarding validity of the claimant’sisglbrt symptoms.”d. at
30-31; see alsad. at 50910. Based on the record, the Court finds that the ALJ d
not merely assume that Dr. Mark’s opinion was based on Plaintiff'segmift.
Instead, the ALJ adequately explained how he reached this conclusion.
Moreover, contrary to Plaintiff's contentions, the ALJ provided two other
reasons for assigning “little weight” to Dr. Mark’s December 2013 opinion, in
addition to Dr. Mark’s eliance on Plaintiff's subjective reporting. FirstetALJ
statedthat, in determining Plaintiff's RFC after the amended alleged onset date
give little weight to opinions formed prior to the amended alleged onset date,”

which includer. Mark’s December 2013 opinion. Tr. 31. Second, the ALJ

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 28

ion

—_—

UJ

d




1C

11

12

13

14

15

16

17

18

18

20

observedhat “Dr. Mak’s opinions are inconsistent with his/her observation of th
claimant during a mental status examination completed in January 2015 when
claimant was well groomed, oriented, friendly, cooperative, and engaged with
normal speech, no psychomotor agitation, and only some limitations in memor)
and concentration.ld. As a result, the ALJ limited the weight of DAark’s
December 2018pinionbecause the December 2013 opirboith predated the
alleged onset date and was inconsistent with Dr. Mark’s Ja@0af/ mental
status examination results. Accordingly, the Court concludes thAt.the
provided germane reasons for giving little weight to Dr. Mark’s December 2013
opinion and, therefore, the Court does not find error

Plaintiff next argues that the Alcbmmitted clear legal error by arbitrarily
failing to include the restrictions identified in Dr. Mark’s January20finionin
Plaintif's RFC. ECF No. 13 at 112. Specifically, Plaintiff alleges that the ALJ
claimed to adopt specific restrictionsrndr. Mark’s opinion, including
Plaintiff's “need for additional explanations, extra time to complete tasks, and
having information read to her,” which the Vocational Expert testified would
preclude competitive employmeni.

In assigning'some weightto Dr. Mark’s January 2015 opinion, the ALJ
acceptedr. Mark’s recommendation that Plaintiff “may need modifications to

accommodate her learning disabilities such as needing additional explanation
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extra time to complete tasks, having information read to hir.31; see id at
449, Plaintiff faults the ALJ for failing to incorporate these specific findings into
the RFC. However, as made clear in the January 2015 opriollark offered
the prgosed modifications as a recommendation, not an imperative. An ALJ
rationally rely on specific imperatives regarding a claimant’s limitations, rather
than recommendation€Larmickle v. Comm’r Soc. Sec. AdmbB3 F.3d 1155,
1165 (9th Cir. 2008)In addition anALJ is not required taepeatverbatima
doctor’'s recommendations &claimant’'s RFC; instead, the ALJissponsible
for translating and incorporating clinical findings into a sucdRfeC.” Rounds v.
Comm’r Soc. Sec. Admjr807 F.3d 9961006 (9thCir. 2015).

Here, he ALJreasonablaccounted fobr. Mark’s recommendationis the
RFC by limiting Plaintiff to unskilled work, “i.e., work that needs little or no
judgment to do simple duties and a person can usually learn to do the8{bb in
days, and little specific vocational preparation or judgment are needed.”-24. 23
The Court finds that the ALJ's RFC determination adequately incorporated the
opinion of Dr. Mark and, therefore, rejects this argument.

3. Javier Huerta, P.A.

Finally, Plaintiff argues that the ALJ “improperly rejected” the December
2013, March 2015, and October 2015 opinions of Javier Huerta, P.A., a physic

assistant who has treated Plaintiff for ten years. ECF No. 13%8.1Zhe ALJ

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 30

lay

an




1C

11

12

13

14

15

16

17

18

18

20

did not “reject” P.A Huerta’s opinions, but rather assigned them “little weight.”
Tr. 30. In the disputedpinions,P.A. HuertadescribedPlaintiff as being
“‘completely disabled and unable topapate in gainful employmeritand unable
to meet the demands of sedentary work.451; 45961; 46365. P.A. Huerta’s
opinions are inconsistent with the opinions of Dr. Ignacio and Dr. Opara, both ¢
whom found Plaintiff capable of performing light work. Tr. 208 436. As a
contradicted opinion, the Court must determine whether the ALJ provided sped
and legitimate reasons supported by substantial evidence in assigning the opir
little weight.

The ALJ provided several reasons for discounting P.A. Huerta’s opinions
including the following: (1) FA. Huertas opinionsvere not supported ke
substantial findings and the record evidence as a whole, including Plaintiff's
presentation during examinations and Plaintiff's activities of daily livingP(2)
Huerta’'sOctober 2015 opinion lacked adequagxplanationon how [Plaintiff's]
arthritishas resulted in marked asdvere limitations ithe claimant’sability to
walk, lift, carry, handle, push, pull, reach, stoop, and crgwid (3) regarding
P.A. Huerta’'s December 2013 opinion that Plaintiff is “completely ¢tksbdnd
unable to participate in gainful employment,” a physician assistaot
considered an “acceptable medical soumighin the regulatory definitioand

more importantlythe ultimate question of disability is reserved to the
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commissioner. Tr.@ Plaintiff contends that the AL&rred in discounting P.A.
Huerta’s opinions by (1) “failing to consider [Social Security RulingP3@ in his
evaluation and rejection”; and (2) “failing to offer specific, germane reasons for
rejection.” ECF No. 3 at 13. The Court considers each argument in turn.

Pursuant t&&SR06-03p, an ALJ may consider evidence from “other
sources” to show the severity of the claimant’s impairments and how it affects 1
individual’s ability to function. SSR 083p,available at2006 WL2329939, at *2.
“Other sources” include “[m]edical sources who are not ‘acceptable medical
sources,such as . . . physician assistant&l’ Notably, while information from
“other sourcesimaybe used to provide insight into impairment severity and
functional effects, only “acceptable medical sources” ctabdish the existence of
a medically determinable impairment, provide medical opinions, and be consid
treating sources whose medical opinions may be entitled to controlling wedght.
at *1. In addition, “final responsibility for deciding certain issues, such as whett
an individual is disabled under the Act, is reserved to the Commissiddeat
*3.

Here, theALJ did not generally disregard P.A. Huerta’s opinions because
was notan “acceptable medical source,” as Plaintiff suggds@-No. 13 at 12
13. Instead, the ALdnly decided to give “little weight” to ongarticularopinion

on that basis-specifically,P.A. Huerta’s opinionhatPlaintiff was “completely
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disabled and unable to participate in gainful employment.” Tr. at 30. Explainin
his reasoning for assigning this opinion “little weight,” the ALJ explainedathat
physician assistam not considered an “acceptable medical source” and, “[m]or
significantly, the ultimate question of disability is reserved to the commissioner
Id. In light of SSR 0603p,the Court concludes that the ALJ’s reasoning was
sound. P.A. Huerta'disputedopinion addressed an issue reserved for the
Commissionerwhether Plaintiff was disalle—rather than impairment severity
or functional effects. For this reason, the Court finds that the ALJ provided
sufficient reasoning for giving this particular opinion “little weightd.

Turning to Plaintiff's second argumeiitaintiff asserts thahe ALJ

improperly rejected P.A. Huerta’s opinions by “failing to offer specific, germane

reasons for the rejection.” ECF No. 13 at 13. Plaintiff claims that the ALJ rejec

P.A. Huerta’s opinions for the following reasons: (1) it was not supported by th¢
Plaintiff’'s presentation during examination; (2) it was not supported by Plaintiff’
daily activities; and (3) the October 2015 opinion was not well explailtect
12. Plaintiff alleges that “the ALJ’s rejection constitutes facially invalid
boilerplate language, as he identifies no #efindings contradicting Mr.
Huerta’'s opinion.”ld.

First, he ALJ assigned little weight #.A. Huerta’s opiniogithat Plaintiff

wasseverelydisabled and unable to woblecause “they are not supported by the
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substantial findings and the record as a whole,” which showed that Plaintiff was
more functional than P.A. Huerta estimatdd. 30. Specifically,the ALJ noted
thatP.A. Huerta’s opinion conflicted with Plaintiffijghysicalpresentation during
other exaninations, including Dr. Opa’s June 2014 physical evaluatias well
asPlaintiff's activities of daily living, which includethking care of her two dogs,
cleaning, babysitting her grandchildren, doing yardwork, and grocery shopping
Tr. at 30;see id at 434447, 468.

It is the ALJ’s duty to resolve conflicting medical opinioi$iomas v.
Barnhart 278 F.3d 947, 956 (9th Cir. 2002). Significantly, when evaluating
conflicting medical opinions, an Alileed noaaiccepta medicabpinionthat is
inadeguately supported by the record as a whole or by objective medical finding
Batson v. Comm’r of the Soc. Sec. Adn869 F.3d 1190, 1195 (9th Cir. 2004)
(“[A]ln ALJ may discredit treating physiciahepinions that are conclusory, brief,
and unsupported by the record as a whole . . . or by objective medical findings
And, in resolving conflicting medical opinions, an ALJ may discount a doctor’'s
opinion when it is inconsistent with a claimant’s activitidorganv. Comm’r of
Soc. Sec. Adminl69 F.3d 595, 6602 (9th Cir. 1999) (ALJ may discount
physician’s opinion regarding severity of limitations when inconsistent with
claimant’s activities of daily living). Here, the ALJ limited the weighPoA.

Huerta’s opinions regarding the severity of Plaintiff's impairments as they were
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unsupported by objective medical findings and inconsistent with Plairdéilyg
activities. The ALJ’s resolution of the conflicting opinions is reasonable and mt
beupheld. See Batsar359 F.3d at 1193 ([T]he Commissioner’s finding are
upheld if supported by inferences reasonably drawn from the record . . . and if
evidence exists to support more than one rationale interpretation, we must def¢
the Commissioner’s decision.”).

Next,regardingP.A. Huerta’s October 2015 evaluation, the ALJ credited
little weight to this opinion because P.A. Huerta did not adequately explain how
reached his conclusion that Plaintiff's arthritis severely limited her ability t&.wor|
Id. at 30. On October 28, 2015, P.A. Huerta examined Plaintiff for DSHS and
filled out a DSHS “Physical Functional Evaluation” formal. at459-61. On the
form, P.A. Huertdisted Plaintiff's subjective complaints as arthritis, chronic pain,
and depression, and thdascribedPlaintiff’'s limitations or workplace restrictions
assimply, “very impaired” and “off balance.’ld. at 45960. In the “Assessment”
portion of the form, P.AHuertawrote“A rthritis” as Plaintiff's primary

impairment listedninework activities affected by the diagnosis (walking, lifting,

ISt

2r to

he

carrying, handling, pushing, pulling, reaching, stooping, crouching), and assigned a

severity rating of “45,” meaningPlaintiff experiencedrery significant iterference
or the complete inability to perform the activitielgl. at 460. In the following

section on the form, which consists of a number of check boxes next to differer
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categories of work capability, P.A. Huerta checked the box next to “severely
limited,” defined as unable to meet the demands of sedentary Mtosit,461.

The ALJ gaveaheOctober 2015 opinion “little weight” because P.A. Huertd

=

provided little to no explanation astiow he reachelisfindings. Plaintiff argues
that this is not a specific and legitimate reason to reject P.A. Huerta’s opinion.
ECF No. 13 at 1:A23. However, as discussed, when evaluating conflicting medical
opinions, an ALJ need not accept a medical opirfitimat opinion is brief,
conclusory, and inadequately supported by clinical findirggseBayliss 427 F.3d
at1216;Batson 359 F.3cat 1195 Morgan, 169 F.3d at 600D2. Becausd®.A.
Huerta’'sopinion wasconclusory, briefandunsupported by clinical evidence, the
ALJ’s resolution of the conflicting opinions is reasonable.

In reviewing the record as a whodéad weighing evidence in support of and
against the ALJ’s conclusion, the Court finds that the ALJ provided sufficient
reasoning for limiting P.A. Huertagpiniors. SeeBayliss, 427 F.3d at 1216;
Magallanes 881 F.2dat 750 (citation omitted)stating hat where there is “more
than one rational interpretation,” courts are required to uphold an ALJ’s décisign
Contrary to Plaintiff's contentionshe ALJ provided specific and legitimate
reasons that are supported by substantial evidence to assigmdigld to P.A.
Huerta’'s December 2013, March 2015, and October 2015 opinigimen that the

ALJ is charged with resolving conflicts or ambiguities in medical testimony, and
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based on the ALJ’s legitimate clear and convincing reasons supported by
substanal evidence,lie Court finds that the ALJ did not emrgiving “little
weight” to P.A. Huerta’s opinionsTr. 30.

D. Adverse Credibility Determination

Plaintiff assertshat the ALJerred by failing‘to provide valid reasons for
rejecting [Plaintiff's] subjective complaints.” ECF Nos. 13 at1B6 15 at 910.
Specifically, Plaintifffaults the ALJ for (1) failing to “provide clear and
convincing reasons for rejecting [Plaintiff's] subjective coanpis” and failing to
“specificallyidentify what testimony was credible or why?2) “mischaracterizing
and ignoring substantial evidence” that supported Plaintiff's testimony and
contradicted the ALJ’s findings; and (3) asserting “that the claimantis da
activities were inconsistent with her disability cldinECF No.13 at 1718.

In social security proceedings, a claimant must prove the existence of
physical or mental impairment with “medical evidence consisting of signs,
symptoms, and laboratory findings.” 20 C.F.R. § 404.1508. A claimant’s
statements about his or her symptoms alone will not suffice. 20 C.F.R. 8§
404.1508; 404.1527. Once an impairment has been proven to exist, the claimg
need not offer further medical evidence to substantiate the alleged severity of |
her symptomsBunnell v. Sullivan947 F.2d 341, 345 (9th Cir. 1991). As long as

the impairment “could reasonably be expected to produce [the] symptoms,” 20
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C.F.R. § 404.1529(b), the claimant may offer a subjective evaituas to the
severity of the impairmentld. This rule recognizes that the severity of a
claimant’s symptoms “cannot be objectively verified or measurtst.at 347
(quotation and citation omitted).

However, in the evergn ALJ finds the claimant’s subjective assessment
unreliable, “the ALJ must make a credibility determination with findings
sufficiently specific to permithe court to conclude that the ALJ did not arbitrarily
discredit claimant's testimony.Thomas278F.3dat 958 In making such
determination, the ALJ may considarter alia: (1) the claimant’s reputation for
truthfulness; (2) inconsistencies in the claimant’s testimony or between his
testimony and his conduct; (3) the claimant’s daily living acésit(4) the
claimant’s work record; and (5) testimony from physicians or third parties
concerning the nature, severity, and effect of the claimaondition. Seed. If
there is no evidence of malingering, the ALJ’s reasons for discrediting the
claimart’s testimony must be “specific, clear and convincinGfaudhry v.

Astrue 688 F.3d 661, 672 (9th Cir. 2012) (quotation and citation omitted). The
ALJ “must specifically identify the testimony she or he finds not to be credible g
must explain what evidence undermines the testimoRplohan 246 F.3dhat

1208.
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Here, the ALJ found that the medical evidence confirmed the existence o
medical impairments which could reasonably be expected to cause some of

Plaintiff's alleged symptoms. Tr. 25. However, the ALJ did not credit Plaintiff'g

testimony about the intensity, persistence, and limiting effects of the symptomsg.

Id. Rather, the ALJ concluded that Plaintiff's statements “are not entirely
consistent with the medical evidence and ogwadence in the record.ld. There

Is no evidence of malingering in this case, and therefore the Court must ultimat

determine whether the ALJ provided specific, clear and convincing reasons not

credit Plaintiff's testimony of the limiting effect dkr symptoms.Chaudhry 688
F.3d at 672. The Court concludes that the ALJ did provide specific, clear and
convincing reasons.

To support its adverse credibility determination, the ALJ consulted
Plaintiff’'s medical records, summarized the relevant records, and cited to portig
of the record which were inconsistent with the severity of symptoms and
limitations Plaintiff alleged. First, regarding Plaintiff’'s physical complaithis,
ALJ found thattlhe medical record indicates that the claimant has limits but he
Impairments are not as severe as alleged and she is not as limited as alleged.’
26. The ALJ noted that Plaintiff complained“significant back pain, bilateral
CTS pain, wrist pain, left knee pain and swelling, loss of balance, painckiag

of bilateral hands, elbows, arms, shouldersst@and left ankle.Tr. 25. However,
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the ALJ observed the Plaintiff regularly exhibited “normal back with no
costoverterbral angle (CVA) tendernéssyormal neck with full range of motion
and no eénderness, normal shoulders, elbows, wrists, thumbs, fingers, hips, ang
knees’ and “normal/near normal range of moticihupper and lower extremities.”
Tr. 25-26. Further, despite Plaintiff's complaints of difficulty walking, the ALJ

noted that Plaintiff retains a normal gait, normal coordination, normal station, a

intact sensation with no neurological deficits, no foot drop, or straight leg raising.

Tr. 26. The ALJ observed that Plaintiff's reports of pain in her legs was not
corroborated by her negative straight leg raising tests and that Plaintiff did not
complain of any wrist or hand pain in 201@. The ALJalso referenced May
2016 examination, where it was noted that Plaintiff was “doing well” on current
medications, with decreased bacikdgoint pain.ld. Based on the record, the
ALJ concluded that “[Plaintiff's] allegations are out of proportion to the objectivg
findings and her gsentation during examination.” 5.

While Plaintiff faults the ALJ for not finding that her symptoms were
sufficiently severe to prevent gainful employment, the Court finds that Plaintiff |
failed to demonstrate that the records relied on by the ALJ do not constitute
sufficient evidence of Plaiifif's physical mobility,decreasing pain, and
improvemenwith medication “While subjective pain testimony cannot be

rejected on the sole ground that it is not fully corroborateabpgctivemedical
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evidencethemedicalevidencas still a relevant fetor in determining the severity
of the claimant’s pain and its disabling effectRbllins v. Massanayi261 F.3d
853, 857 (9th Cir. 2001) (citation omittedduch inconsistencies between
Plaintiff's alleged limitations and medical evidence pro\adeemissible reason
for discounting Plaintiff's credibility.See Thoma®78 F.3d at 9589 (explaining,
if the ALJ finds thata claimants testimony as to the severity of her pain and
impairments is unreliable, the ALJ must make a credibility determinatidnin

doing so, [tjhe ALJ may consider . . . testimony from physicians and third partie

concerning the nature, severity and effect of the symptoms of which the claimant

complains.”)(internal citations and modifications omitjed

Next, the ALJaddressethe degree of limitation caused Blaintiff's
mental impairmentsTr. 26. Regarding Plaintiff's learning disorder, the ALJ
observed that Dr. Marks recommended that Plaintiff seek out psychotherapy
treatment in December 2013, but Plaintiff had undergone minimal, if any, ment
health treatmentld. In terms of cognition, the ALJ noted that Plaintiff typically
exhibits full orientation, normal thought content, including veetianized content
with no psychosis and/or suicidal/homididdeation. Tr26-27. Additionally, the
ALJ found it significant that treatment providers typically observed Plaintiff as
being in no acute distress during appointments and, in September 2016, it was

noted that Plaintiff had decreased depression, insomnia, mood swings, and an
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Tr. 27;see idat 520. The ALJ further observed that Plaintiff's own statements
were inconsistent with her allegations of significant mental limitatidns27. As
an example, the ALJ cited Dr. Opara’s June 2014 exaimmahere Plaintiff
explainedthat she “does not think that she is all that depre¢isaad that “[s]he
only feds bad when her pain is aggravated” and “does not have any homicidal
suicidal ideation.”ld.; see idat 433. Based on this evidence, th& Aconcluded
thatPlaintiff's “allegations of chronic, incapacitating learning disorder, depressi(
anxiety” wasinconsistentvith the medical recortdTr.27. As discussed above,
theinconsistencies between Plaintiff's alleged limitations and mediod¢ eee
providea permissible reason for discounting Plaintiff's credibilifjnomas278
F.3d at 95809.

Finally, the ALJ considered a variety of “other factors” relevant to Plaintiff
credibility, including Plaintiff's activitie®f daily living. Tr. at 27. The ALJ
ultimately concludedhat Plaintiff's “reported activities of daily living and social
interaction . . . are inconsistent with her allegations of severely limiting
symptoms.”ld. Though Plaintiff alleged worsening physical pain and symptom:s
the ALJ observed that Plaintiff takes care of her two dogs, which involves feedi
themand cleaning their kennel area, and that Plaialsb takes care dfer
personal needs, helps care for her grandchildren, prepares simple meals daily,

cleans, does laundry, light housework, yardwork, goes grocery shopping, Visits
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people’s houses, goes to family events, and attends appoinfmentés
reported during Dr. Mark’s January 2015 evaluation, Plaintiff confirmedstieat
“makes simple meals, agdn take care dfer own personal needs,” and “enjoys

cooking and cleaning and can manage her own money wel|.5ee idat447.

The ALJ also noted that, although Plaintiff stated that she does not drive, Plainti

testified atherappeal hearing that she can drive a esrdshe drove herself to court
that day Tr. 2728; 12021. The ALJ found that “[tlhese activities demonstrate

that the claimant’s impairments have not been as limiting as alleGed28.

4 The ALJ also asserted that, “[a]t a January 2015 evaluation, the claimant
said she can take care of most of her activities of daily living and that she is
functioning as an ‘informal caregiver’ to a friend.” Tr. 27. The ALJ misrepresel
the record. The “January 2015 evaluation” refers to Dr. Mark’s second
psychological evaluation of Plaintiff. Tr. 445. In his evaluation notes, Dr. Mark
summarized the records he reviewed, which included a January 2012 psycholc
evaluation conducted by Dr. Justin Jarret. Summarizing the January 2012
evaluation, Dr. Mark noted that Plaintiff “was currently functioning as an irdbrm
caregiver to one of her friends” and she “reported that she can take care of her
activities of daily living.” Tr. 446. Plaintifflid not make these statements during

the Januarg015evaluation as the ALJ intimates.
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Evidence about daily activities is properly considered in making a credibili

determination.Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989). In evaluating
credibility, an ALJ may properly consider “whether the claimant engages in dai
activities inconsistent with the alleged symptomilblina, 674 F.3d at 1113
(quotingLingenfelter v. Astrues04 F.3d 1028, 1040 (9th Cir. 2007)). “Even
where those activities suggest some difficulty functioning, they may be groundg
discrediting the claimant’s tesiony to the extent that they contradict claims of a
totally debilitating impairment.”ld. The ALJ did not err in concluded that certain
activities Plaintiff engages in, such as cooking, cleaning, and drisl@rgonstrate
greater exertional abilities than the severe limitations claimed by Plaintiff.

The Court notes that, after analyzing Plaintiff’'s daily activities Abé
identified and discussesgveral “other factofrghat he deemed relevant to
Plaintiff’'s credibility. Tr. 2728. Thee“other factors”included: (1) Plaintiff's
poor work history;relied upon to show a laakf motivatiori’; (2) Plaintiff’s
continued drug use, indicating her unwillingness to comply tr#tment
recommendationsvhich suggests “that her symptoms may not have k®een a
serious as allegedand (3) Plaintiff's criminal history. Regarding the latter, the
ALJ opined that “claimant’s criminal history, rather than [her] alleged
impairments, appears to be another reason for her current lack of employment

observingthat “claimant has a history of dishonesty [that] esdter] credibility”
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and “[a] felony conviction will also limit the number of employers who are willing

to employer her.”ld. at 28. As the ALJ noted, the Ninth Circuit has recognized

thatordinary techniques of credibility evaluation may be applied in Social Securi

disablity hearings, andhatthe Federal Rules of Evidence do not preclude
admission of state convictions $ocial Securityadministrative hearingsIr. 28,
n.1;seeSmolen 80 F.3dat 1283;Bayliss 427 F.3d at 1218 n.#ardisty v. Astrug
592 F.3d 1072, 18D (9th Cir. 2010).

While it may not technically be “inappropriate” to take these factors into
accountwhen evaluating the persuasiveness of a claimant’s allegations, this Cc
Is not convinced of the evidence’s usefulness in proving, or disproving, a
claimant’s credibility. Tr. 28 n.1. The Ninth Circuit may permit consideration of
claimant’s criminal record or drug use in assessing credibility. Howteer,
guestion remains as to whether these factors should serleaaand convincing
reasons tdliscredita claimant Id. at 28 n.1.In this case, this Court finds that the
evidence of Plaintiff's work history, drug use, and criminal history, does not adc
significant probativeveightto the ALJ’s credibility determination.

In sum, the ALJ recognized Plaintiff's impairments in assigning a light wo
RFC, but did not credit Plaintiff's subjective claims to the full extent that Plaintif
claimed shevas severely limited iherfunctionality. Tr. 25. The ALJ’s decision

provides specific, clear and convincing reasons supported by substantial evidel
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sufficient for this Court to conclude that the adverse credibility determination w
not arbitrary.

E. Lay Witness Testimony

Plaintiff contends that the ALJ “improperly rejected lay witness testimony
from Plaintiff's friend, Michelle Willis, and Plaintiff’'s two daughters, Lhuzia
Trerino and Briana Trerino, without providing specific reasons “germane to eag
witness” for rejecting the lay testimony. ECF No. 13 aflh4quotingStout v
Comm’r of Soc. Secd54 F.3d 1050, 1054 (9th Cir. 200®)efendant responds
that the ALJ gave wellupported reasons for rejecting Plaintiff's testimony
regarding her symptoms that were equally relevant to the similar testimony of t
law witnesses, wibh supported the ALJ’s finding that the lay testimony was not
similarly credible. ECF No. 14 at 113.

“Lay testimony as to a claimant’s symptoms or how an impairment affect
the claimant’s ability to work is competent evidence that the ALJ mustriike |
account.” Molina, 674 F.3cat1114. Further, competent lay witness testimony
“cannot be disregarded without commentltl. (quotingNguyen v. Chaterl00
F.3d 1462, 1467 (9th Cir. 1996). Instead, in order to discount competent lay
witness testimony, the ALJ ““must give reasons that are germane to each witne

Id. (quotingDodrill v. Shalalg 12 F.3d 915, 919 (9th Cir. 1993). Howeubg

ALJ is not necessarily “required to discuss every witness’s testimony on an
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individualized, witnes$y-witness basis.ld. Instead, vaere the ALJ provides
clear and convincing reasons for rejecting the claimant’s own subjective
complaints and those reasons are equally relevant to the similar testimony of th
lay witnessesthe ALJ mayusethose same reasotwsdisregardhe lay witness
testimony in the aggregatéd. at 1115.

The Court finds that the ALJ adequately explained his redsons
disregarding the lay witness testimony. The ALJ gave two reasons for assignir
“little weight” to the lay witness statements. Tr. 31. First, the ALJ identified tha
the lay withess statements were “similar to the claimant’s own subjective
complains of disabling physical/mental impairmentsd. Second, the ALJ
explained

| assigrthe statements “little weight for the same reasons |

determined that the claimant’s statements regarding the severity of her

symptoms are not consistent with the evidence (i.e., her longitudinal

treatment history, the objective findings, her performance on physical
and mental status examinations, and her independent daily activities).

Thus, rather than disregarding the lay witness testimony without commer
as Plaintiff contends, the ALJ gave germane reasons for rejecting the lay witne
testimony. The ALJ provided clear and convinaiegsons for rejecting Plaintiff's
testimony regarding her symptoms, which were equally relevant to the similar

testimony of the lay withessead the ALJ pointed to those reasons when
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rejecting the law witnesses’ testimongee Molina674 F.3d at 1114 (explaining,

“if the ALJ gives germane reasons for rejecting testimony by one witness, the ALJ

need only point to those reasons when rejecting similar testimony by a differen
witness.”). Thereforethe Court concludes that tiA¢.J did not err in assessing the
lay witness testimony.

F. Step-Five Analysis

Plaintiff contends that the ALJ erred by providing an incomplete
hypothetical to the vocational expert at Plaintiff's heariB§:F No.13 at 19-20.
The ALJ provided the following hypothetical to the vocational expert:

A younger individual, gjht years of formal schooling, no past

relevant work. Physically assume this younger individual can
occasionally life and/or carry 20 pounds, frequently lift and/or carry
ten pounds, stand and/or walk with usual breaks for hours or sit with
normal breaks for up to six hours out of a workday, push and/or pull
including the operation of hand and foot controls unlimited other than
as shown from lifting and carrying. Postural limitations include
occasional climbing ramps or stairs, never climbing ladders, ropes, or
scaffolding, occasional balance, occasional stoop, occasional kneel,
occasional crouch, and occasional crawl. Manipulative limitations
include unlimited reaching any direction including overhead.
Handling and gross manipulation is limited bilatigréo frequent.
Fingering and fine manipulation is unlimited. Feeling is unlimited.
Visual, there are no visual limitations. There are no communication
limitations. Environmental limitations would be to avoid
concentrated exposure to working aroundandous machinery or
unprotected heights. Further assume this younger individual has the
capability to understand, remember, and carryout simple instructions,
can make judgments commensurate with the functions of unskilled
work, that is work which needs little or no judgment to do simple
duties, and the person can usually learn to do the job in 30 days, and
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little specific vocational preparation and judgment are needed.

Further assume the individual can respond appropriately to

supervision, coworkers, amtital with occasional changes in work

environment, but would have some difficulty working with the

general public, but can work in jobs requiring only occasional

interaction with the general public.

Tr. 14344. The expert relied on this hypothetitaldeterminghat Plaintiff was
capable of working as a production assembler, inspector and hand packager, ¢
nut and bolt assembleiTr. 14546.

Plaintiff contends that the ALJ erroneously excluded the fatigw
limitations from the hypothetical, whigdheargues are supported by substantial
evidencan the record: (1) Plaintiff is restricted to occasional handljay
Plaintiff's need to elevate her legs for 15 minutes every hour; (3) Plaintiff is off
task D-20% of the workday or workweek; (4) Plaintiff's need for reminders from
supervisors past the probationary period; and (5) Plaintiff's need to be absent ¢
day per month on a continuing basiSCF No.13at20. In Plaintiff's view, when
this evidence is properly considered at stee, “it becomes clear that [Plaintiff] is
unable to maintain competitive employmenid.

An ALJ need not include limitations in the hypothetical that the ALJ has
concluded are not supported by substantial evidence ne¢bed. See Osenbrock

v. Apfe] 240 F.3d 1157, 11684 (9th Cir. 2001). As discussed, the ALJ did not

err in excluding these alleged limitations in formulating Plaintiffs RFC. As sucl
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the ALJ did not err in excluding them from the hypothetical. Thé @onsidered

the medical evidence and Plaintiff's testimony regarding the asserted limitation
The ALJ ultimately concluded that the evidence only established that Plaintiff h
some, but not all, of the alleged limitations. Tr. 25. These were the limitations

ALJ found supported by substantial evidence in the record. The ALJ conclude

further limitations were not supported by the record and, as articulated above, {

conclusion was not erroneous. The hypothetical the ALJ used was “accurate,
detaled, and supported by the medical record,” and the ALJ was then permittec
rely on the vocational expert’s testimongee Tackettl80 F.3cat1101.
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment (ECF Nk8) is DENIED.

2. Defendant’s Motion for Summary Judgment (ECF N4).is

GRANTED.

The District Court Executive is hereby directedil® this Order enter
Judgment for Defendant, providepies to counsebndCLOSE this file

DATED December 4, 2018

AT AP

THOMAS O. RICE
ChiefUnited States District Judge
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