Aragon Cha

10

11

12

13

14

15

16

17

18

18

20

21

|

vez v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 23, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

LUIS ARMANDO ARAGON C,
NO: 4:18-CV-05099FVS
Plaintiff,
ORDERDENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING
ANDREW M. SAUL, DEFENDANT'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY}
Defendant.

ECFNo0s.16, 22 This matter was submitted for consideration without oral

argument. Plaintiff is represented by attordaywid L. Lybbert Defendant is

tAndrew M. Saul is now the Commissioner of the Social Security
Administration. Accordingly, the Court substitutes Andrew M. Saul as the
Defendant and directs the Clerk to update the docket sBeeked. R. Civ. P.

25(d).
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BEFORE THE COURTare the parties’ crogwotions for summary judgment.
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represented b@pecial Assistant United States Attorrignett E. Eckelberg The
Court, having reviewed the administrative record and the parties’ briefing, is ful
informed. For the reasons discussed below, Plaintiff's Mote@GF No.16, is
deniedandDefendant’s MotionECF No.22, isgranted
JURISDICTION
Plaintiff Luis Armando Aragon € (Plaintiff), filed for disability insurance
benefits(DIB) and supplemental security incorf®&SI)on December 17, 2013
alleging an onset date Becember 32012 in both applicationsTr. 461-67, 471
79. Benefits were denied initially, TB91-98, andupon reconsideration, T401-12.
Plaintiff appeared at a hearing beforeagministrative law judge (ALJ) o@ctober
24,2016 Tr.278320. OnApril 19, 2017 the ALJ issued an unfavorable decisiol
Tr. 202-17, and onApril 27, 2018 the Appeals Council denied review. T+71The
matter is now before thisdrt pursuant to 42 U.S.C. § 405(g); 1383(c)(3).
BACKGROUND
The facts of the case are set forth in the administrative hearing and trans
the ALJ’s decision, and the briefs of Plaintiff ahé Commissioner, and are

therefore only summarized here.

?In the interest of protectingdtiff’s privacy, the Court will use Plaintiff first
name and last initial, and, subsequently, Plaistiitst name only, throughout this

decision.
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Plaintiff was born inl986and wa29 years old at the time of the hearinty.
461, 471.He left school in the eighth grade but later obtained a GED. Tr.H&86.

has work experience as a cashier, security guard, short order cook, framer, pa

nte

industrial cleaner, stock clerk, material handler, lubrication technician, tire nepaire

and farm worker. Tr. 3123.

He had hernia surgery in 2012. Tr. 360821, 628 Plaintiff testified that
after he initially recuperated from surgery, his right leg begaandomly “fall
asleep.” Tr. 300. He still has pain in the incision area. Tr. Bl@dexperiences
numbness and weakness from his knee to his thigh. Tr. 300. He estimates th3
has fallen 50 times since 2012 due to his leg issue. Tr. 300. Falling pairséa
his back and neck. Tr. 301. Sometimes he cannot turn his neck. Tr. 301.
Sometimes he cannot get out of bed due to muscle spasms in his back. Tr. 30
Falling also causegain in his right knee. Tr. 303. Plaintiff testified that he cann
sit or stand for long periods. Tr. 307. On his worst days, he spends all day on
couch. Tr. 308. Some days his symptoms are so severe he cannot do anythin
309.

Plaintiff testified that he has been treated for depression since 2012. Tr.
Sometimes he does not eat or sleep. Tr. 304. He has been suicidal.-05. 30&
now has a therapist and is getting treatment. Tr. 305. Plaintiff testified that he
problens with focus and concentration. Tr. 305. Sometimes he does not take
of himself due to depression. Tr. 306.

STANDARD OF REVIEW
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A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under 8 405(
limited; the Commissioner’s decision will be disturbed “only if it is not supporteq
substantiakvidence or is based on legal erroHill v. Astrue 698 F.3d 1153, 1158
(9th Cir. 2012). “Substantial evidence” means “relevant evidence that a reasor
mind might accept as adequate to support a conclusidnat 1159 (quotation and

citation omtted). Stated differently, substantial evidence equates to “more thari

mere scintilla[,] but less than a preponderandd.”(quotation and citation omitted)|

In determining whether the standard has been satisfied, a reviewing court mus
consider thetire record as a whole rather than searching for supporting evidef
isolation. Id.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdiund v. Massanar253 F.3d 1152, 1156
(9th Cir.2001). If the evidence in the record “is susceptible to more than one
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the rectdlina v.Astrue,674
F.3d 1104, 1111 (9th €i2012). Further, a district court “may not reverse an AL,
decision on account of an error that is harmless.” An error is harmless “where i
Is inconsequential to the [ALJ’s] ultimate nondisability determinatidd.”at 1115
(quotation and citation omitted). The party appealing the ALJ’s decision gener
bears the burden of establishing that it was harniiseki v. Sanders556 U.S.

396, 40910 (2009).
ORDER ~4
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FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considedkgabled” within the
meaning of the Social Security Act. First, the claimant must be “unable to enga
any substantial gainful activity by reason of any medically determinable physici
mental impairment which can be expected to result in deathioh\whs lasted or
can be expected to last for a continuous period of not less than twelve months.
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). Second, the claimant’s impairment mu
be “of such severity that he is not only unable to do his previous work],] but car
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. 88
423(d)(2)(A), 1382c(a)(3)(B).

The Commissioner has established a-Btep segential analysis to determin
whether a claimant satisfies the above criteBae20 C.F.R. 88 404.1520(a)(4)Xi)
(v), 416.920(a)(4)(K(v). At step one, the Commissioner considers the claimant’
work activity. 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). If the claimant
engaged in “substantial gainful activity,” the Commissioner must find that the
claimant is not disabled. 20 C.F.R. 88 404.1520(b), 416.920(b).

If the claimant is not engaged in substantial gainful activity, the analysis
proceeds to step two. At this step, the Commissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ithelf
claimant sifers from “any impairment or combination of impairments which

significantly limits [his or her] physical or mental ability to do basic work
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activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c),

416.920(c). If the claimant’'s impaient does not satisfy this severity threshold,

however, the Commissioner must find that the claimant is not disabled. 20 C.R.

88 404.1520(c), 416.920(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognizby the Commissioner to be so severe as to preclu
person from engaging in substantial gainful activity. 20 C.F.R. 88§
404.1520(a)(4)(iii), 416.920(a)(4)(ii). If the impairment is as severe oe Is@vrere
than one of the enumerated impairments, the Commissioner must find the clain
disabled and award benefits. 20 C.F.R. 88 404.1520(d), 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed the
severity of the enumerated impairments, the Commissioner must pause tohass
claimant’s “residual functional capacity.” Residual functional capacity (RFC),
defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitations, 20 C.F.R. 88
404.1545(a)(1416.945(a)(1), is relevant to both the fourth and fifth steps of thg
analysis.

At step four, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing work that he or she has performed
past (past relevant work). 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4)(the

claimant is capable of performing past relevant work, the Commissioner must f
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that the claimant is not disabled. 20 C.F.R. 88 404.1520(f), 416.920(f). If the

claimant is incagble of performing such work, the analysis proceeds to step five.

At step five, the Commissioner should conclwdesther, in view of the
claimant’'s RFC, the claimant is capable of performing other work in the nationg
economy. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). In making this
determination, the Commissioner must also consider vocational factors such a
claimant’s age, education and past work experience. 20 C.F.R. 88
404.1520(a)(4)(v), 416.920(a)(4)(vif the claimant is capable afjusting to other
work, the Commissioner must find that the claimant is not disabled. 20 C.F.R.
404.1520(g)(1), 416.920(g)(1). If the claimant is not capable of adjusting to oth
work, analysis concludes with a finding that the claimant is disabled and is thern
entitled to benefits. 20 C.F.R. 88 404.1520(g)(1), 416.920(g)(1).

The claimant bears the burden of proof at steps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t
step five, tle burden shifts to the Commissioner to establish that (1) the claimar
capable of performing other work; and (2) such work “exists in significant numk
in the national economy.” 20 C.F.R. 88 404.1560(c)(2), 416.960(8¢&yan v.
Astrue 700 F.3d386, 389 (9th Cir. 2012).

ALJ’S FINDINGS

At step me, the ALJ found Plaintiff did not engage in substantial gainful

activity sinceDecember 32012, thealleged onset date. T204. At step two, the

ALJ found that Plaintifhasthe following severe impairmentslegenerative disc
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disease, chronic kidney disease, obesity, affective disorder, anxiety disodder, a
somatoform disorderTr. 204. At step three, the ALJ found that Plaintiff does nof
have an impairment or combinatiohimpairments thamees or medically equals
the severity of a listed impairment. 204

The ALJ thenfound that Plaintiff has the residual functional capacity to
performsedentaryvork with the followingadditionallimitations

he can never climb ladders, ropes, or scaffolds, work at unprotected
heights or in proximity to hazards such as heavy machinery. He can
occasionally balance, stoop, kneel, crouch, and crawl. He can
perform work in which concentrated exposure to extreme cold,
wetness and/or laration is not present. In order to meet ordinary
reasonable employer expectations regarding attendance, production
and work place behavigsic]. He can understand, remember and
carry out unskilled, routine and repetitive work that can be learned by
denonstration, in which tasks to be performed are predetermined by
the employer. He can cope with occasional work setting change and
occasional interaction with supervisors. He can work in proximity to
coworkers, but not in a team or cooperative effort.céleperform

work that does not require interaction with the general public as [an]
essential element of the job, but occasional incidental contact with the
general public is not precluded.

Tr. 206.

At step four, the ALJ founthat Plaintiff isunable to perform any past

n

relevant work Tr.215 At step five, after considering the testimony of a vocatignal

expert and Plaintiff's age, education, work experience, and residual fualction
capacity, the ALJ found there are jobs that exist in significant numbers in the
national economy that Plaintiff can perform suclassemblerescort vehicle driver

anddocument preparerTr.216. Thus the ALJ concluded thatd&ntiff has not

ORDER ~8
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been under a disability, as defined in 8weial Security Agtfrom December 3
2012 through the date of the decision. Z16.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

disability income benefits under Title Il and supplemental security income undg

Title XVI of the Social Security AcCtECF No.22. Plaintiffraisesthe following

issues for review:
1.  Whether the ALproperly evaluated the medical opinion evidence;
2.  Whether the ALproperly evaluated Plaintiff's symptom claims; and
3.  Whether the ALdnade a proper step five finding
ECF No. b at6.
DISCUSSION
A.  Sufficiency of Briefing

At the outset, it is noted that Plaintiff’s brief raises numerous issues not
identified inthe statement dissues” at the beginning of the brief. ECF No. 16 a
2. Furthermore, issues are identified and assed throughout the brief in a
meandering and disorganized manner, with few citations to the record or to leg
authority. The Local Rules provide that motidnsust set forth supporting factual
assertions and legal authority” and summary judgment nsosiball include
“citation to the specific portion(s) of the receupporting a position of the party.

Local Rule7.1(a)(2); local Rule56.1(e).
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For example, under the heading “Relief Requeste@intiff asserts he
meets the requirements of Listin@4., which isnot identified in the list of
“Issues” ECF No. 16 at 3. Plaintiff bears the burden of establishing he meets |
listing. Burch v. Barnhart400 F.3d 676, 683 {9 Cir. 2005). A generalized
assertion of functional problems is not enough to establish disability at step thr
Tacketf 180 F.3cat 110Q Although Plaintiff references the listing in passing,
Plaintiff fails to cite the provisions of Listing 1.04, denstrate how he meets each
element of the Listing;ite to the recordyr discuss the ALJ’s step three analysis.
ECF No. 16 at 3. Similarly, Plaintiff makes a esentence argument in the
“Statement of Facts” section that “considering the listings oaimpent” [sic],
Plaintiff is disabled “from the standpoint of his mental health conditisithout
identifying any specific listing or setting forth any theory about meeting a menta
health listing These vague contentions are insufficient to estaBlahtiff is
disabled at step three.

Also under théneading of'Relief Requested Plaintiff argueshe opinions
of “[h]is treating physician’s assistant and his treating physical medicine
physician”justify a finding of disability, without identifying eidr medical
provider or citing the record. ECF No. 16 at 4. The Ccamnhot infewhich
providers Plaintiff intended to reference, and even if Plaintiff had identified the
providers at issue, he failed to discuss the ALJ’s findings regarding those
providers. The argument is waived for lack of specificitgee Indepndent

Towers of Wash. v. Washingt@&0 F.3d 925, 9280 (9th Cir.2003) (holding that
ORDER ~10
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a partys argument was waived because the pamty asserted error without
argument anthe court will review “only issues which are argued specifically anc
distinctly”); Kim v. Kang 154 F.3d 996, 1000 (9th Cir. 1998p(ding that issue

not specifically and distinctly argued in opening brief ordinarily will not be
considered)

In the “Statement of the Facts” section of the brief, Plaintiff makes numer
assertionsvhich are not facts, bareratherarguments and characterizations of
facts Furthermore, many of the issues raised are undeveloped and unsupport
citation tolegal authorityor the record. “[T] he term'brief in the appellate context
does not mean opaque nor is it an exercise in issue sgo#mdj contentions must
be accompanied by reasdndndependent Tower850 F.3cat929. The court may
refuse to ddress claims that were only argued in passing or that were bare ass
with no supporting argumentChristian Legal Soc. Chapter of Univ. of California
Wu, 626 F.3d 483, 4888 (9th Cir. 201 The court ordinarily will not consider
matters on gpeal that are not specifically and distinctly argued in an appellant
opening brief.See Carmickle v. Comnof Soc. Sec. Adminb33 F.3d 1155, 1161
n.2 (9th Cir. 2008) Except as discussexfra, the Court declines tconsiderany

issues or arguments asserted in the “Statement of FEamtgb lack of specificity.

FurthermorePlaintiff repeatedly cites the “statements from family member

and neighbors” in support of hi®ntentionsyet fails tocite to the record, identify
the nanes of the parties making statements;tmallengeor even acknowledgie

ALJ’s finding that the lay witness statements were given little weight. ECF No.
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at 5, 10, 1220 Tr. 215. Because the ALJ gave little weight to the lay witness

statements forgrmane reasontese statements provide no support for Plaintiff's

argument$ and any argument challenging the ALJ’s consideration of these
statements is waivedseeBray v. Comm’r of Soc. Sec. Admiss4 F.3d 1219, 1224
(9th Cir. 2009)indicating aguments not made in an opening brief may be deem
waived.

Lastly, Plaintiff asserts without citation to any authority and without any

basis in the record that “[c]onsidering the concerted effort of the ALJ to try to pf

her conclusions are right, it is not hard to see why she remains at only a 15% f
approval of claimants for benefits.” ECF No. 16 at 14. This argument is net wg
taken. The ALJ’s record of decisiohasno bearing on the merits ¢iis case and ig

not properly before thi€ourt.

B. Medical Opinion Evidence
Plaintiff contends the ALJ failed to properly consider the opinions of treat
physician Jesus Marcelo, M.D., and Caleb Ledf&f@NP. Plaintiffalso contends

the Appeals Council failed to properly consider the opinion of treating psychiati

Laurie Zmmerman, M.D.

s If lay testimony is rejected, the ALJ ““must give reasons that are germane to e
witness.” Nguyea v. Chatey 100 F.3d 1462, 1467 (9th Cir, 1996) (citidgdrill

v. Shalala 12 F.3d 915, 919 (9th Cir. 1993)).
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There are three types of physicians: “(1) those who treat the claimant (trg
physicians); (2) those who examine but do not treat the claimant (examining
physicians); and (3) those who neither examine nor treat the claimant but who
reviewthe claimant’s file (honexamining or reviewing physiciandjiélohan v.
Massanarj 246 F.3d 1195, 12602 (9th Cir. 2001) (brackets omitted). “Generally
a treating physician’s opinion carries more weight than an examining physician
and an examining physician’s opinion carries more weight than a reviewing

physician’s.” Id. “In addition, the regulations give more weight to opinions that

ating

<

are

explained than to those that are not, and to the opinions of specialists concerning

matters relating to their specialty over that of nonspecialistls.(citations omitted).

If a treating or examining physician’s opinion is uncontradicted, an ALJ m
reject it only by offering “clear and convincing reasons that are supported by
substantial evidence.Bayliss vBarnhart 427 F.3d 1211, 1216 (9th Cir. 2005).
“However, the ALJ need not accept the opinion of any physician, including a
treating physician, if that opinion is brief, conclusory and inadequately supportg
clinical findings.” Bray, 554 F.3dat 1228(internal quotation marks and brackets
omitted). “If a treating or examining doctor’s opinion is contradicted by anothel
doctor’s opinion, an ALJ may only reject it by providing specific and legitimate
reasons that are supported by substantial evidemdagyliss 427 F.3d at 1216
(citing Lesterv. Chater 81 F.3d821, 83031 (1995).

1. Jesus Marcelo, M.D., and Caleb Ledford, ARNP

ORDER ~13

ay

d by




10

11

12

13

14

15

16

17

18

18

20

21

In November 2015reating physician Jesus Marcelo, M.Eo;signed a
“Physical Medical Source Statement” form completed by treating ARNP Caleb

Ledfordin October 2015. Tr. 79800. Dr. Marceb and Mr. Ledford diagnosed

lumbar intervertebral disc protrusion and lower extremity weakness, noting “[t]he

patient relies on a walker to maintain a steady gait. Even then, he’s a fall risk and

can’t stand for long periods.” Tr. 799. Dr. Marcelo and Mr. Ledford opined tha
Plaintiff can sit for seven to eight hours at a time and stand or walk for 15 minu
a time;sit for eight hours and stand or walk for one to two hours in an-kaght

day; frequently lift and carry up to ten pounds; can frequently twist torso and w

[

tes at

Drk

with hands outstretched, but can seldom or never bend, stoop, squat, crawl, climb,

maintain foward bent position, or push foot controls; and should never be exposed

to unprotected heights, be around moving machinery, be exposed to marked c
in temperature and humidity, or drive. Tr. 789. Dr. Marcelo and Mr. Ledford
indicated that Plaintiff will need more thatandard temminute breaks throughout
the day; will likely miss work or leave work early at least two or three days per
month; and is unlikely to tolerate production level work. Tr. 799.

The ALJ gave little weight to the opiniao-signed by Dr. Marcelo and Mr.
Ledford. Tr. 21213. Becausd¢heopinion was contradicted by the opinion of
Dennis Koukol, M.D, Tr. 364-66, the ALJ was required to provide specific and
legitimate reasons for rejecting Darcelds opinion. Bayliss 427 F.3d at 1216.

First, the ALJ foundhe opinion is inconsistent with other evidence of reco

indicating Plaintiff is not as limited as alleged. Tr. 21ihgenfelter v. Astrues04
ORDER ~14
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F.3d 1028, 1042 (9th Cir. 200{)oting he consistency of a mediagbinion with

the record as a whole is a relevant factor in evaluating a medical gpiSiecond,
the ALJ found there are no exam findings corresponding to the opinion or testi
support the statement that Plaintiff falls. Tr. 2113. Bray, 554 F.3dat 1228
(indicating amedical opinion may be rejected if it is unsupported by medical
findings). Third, the ALJ found Mr. Ledford’s notes indicate Plaintiff was
noncompliant with referrals and treatment, which undermines the reliability of h
assessmerf Plaintiff's functioning. Tr. 213. Id. (indicating amedical opinion
may be rejected by the ALJ if it contains inconsistenciddhese reasons are
specific, legitimate, and supported by substantial evidence.

Plaintiff's argument consists of two sentences: “[t]he treating physical
medicine statements cannot be ignored based upon erroneous assumptions of
ALJ. As described above, she attempts to ignore them because she alleges th
are no real objective findings to support the restrictidrtss has been shown to beg
an unsupported assumption.” ECF No. 16 at 18. The remainder of Plaintiff's
argument pertains to mental limitatiomghich were not assessed by Dr. Marcelo
and Mr. Ledford. ECF No. 16 at 18.

Plaintiff's argument does not adequately address the ALJ’s reasons or
demonstrate any error in the ALJ’s interpretation of the evidence. Thewayrt
decline to address issswhich arenot argued with specificityCarmickle 533 F.3d
at1161. Thereference to arguments “discussed above” is nonspecific and, in lig

of the inadequaciediscusseaupra insufficient. Even if Plaintiff is given the
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benefit of the doubt, and the contentions “discussed above” involved specific

citations to the recordPlaintiff's argument at mostet forthanother interpretation of
the evidence but does not establish that the ALJ erred in fact or law in analyzin
evidence. The ALJ, not this court, is responsible for reviewing the evidence an

resolving conflicts oambiguities. Magallanes v. Bower881 F.2d 747, 751 (9th

g the

d

Cir.1989. Having reviewed the record and the ALJ’s findings, the Court concludes

the ALJ reasonably gave little weight to the opinion of Dr. Marcelo and Mr. Ledford

based on legally sufficient reasons supported by substantial evidence.

2. Laurie Zimmerman, M.D.

Dr. Zimmermana treating providecompleted a “Mental Medical Source
Statement” form in June 2017 and diagnosed severe depression and anxiety d
Tr. 15053. She assessed medkimitations in the ability to understand and
remember detailed instructions; the ability to carry out detailed instructions; the
ability to complete a normal workday and workweek without interruptions from
psychologically based symptoms and perform@irssistent pace; the ability to
accept instructions and respond appropriately to criticism from supervisors; an(
ability to set realistic goals or independently make plans. Tr525@r.
Zimmerman opined that Plaintiff “would not be able to function on a job and is
unable to get along with people.” Tr. 152.

Plaintiff submitted Dr. Zimmerman'’s opinion to the Appeals Council and i
was therefore not reviewed by the ALJ. Tr.“®/e hold that when a claimant

submits evidence for the first time to the Appeals Council, which considers that

ORDER ~16
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evidence in denying review of the ALJ’s decision, the new evidence is part of the

administrative record, which the district court must consider in determining whether

the Commissioner’s decision is supported by sigl evidence.”Brewes v.
Comm’r of Soc. Sec. Admis82 F.3d 1157, 11580 (9th Cir. 2012).The Appeals

Council observed that Dr. Zimmerman'’s opinion does not relate to the period af

iIssue and concluded it does not affect the ALJ’'s determination that Plaintiff was not

disabled on or before April 19, 2017. Tr. 2.

Plaintiff contends that Dr. Zimmerman’s opinion “is in direct contrast to the

assumptions and conclusions made by the ALJ as reasons to minimize the Plajintiff's

limitations both mentalland physically.” ECF No. 16 at 48. Without citing any
legal authority, Plaintiff contends remand is appropriate for the ALJ to consider Dr.
Zimmerman'’s opinion. However,siatement of disability made outside the relevant
time period may be disregad. Turner v. Comm’r of Soc. Se&dmin, 613 F.3d
1217, 1224 (9th Cir. 2010)Plaintiff identifies no basis upon which to conclubat
Dr. Zimmerman'’s opinion relates to the relevant period, and the Court finds none.
Thus,the Appeals Council correctly declined to consider Dr. Zimmern@pitgon
because it does not relate to the relevant period.
C. Symptom Claims

Plaintiff contenls the ALJ improperly rejectedsrssymptom claims. ECF
No. 16 atl9-22. An ALJ engages in a twstep analysis to determine whether a
claimants testimony regarding subjective pain or symptoms is credibliest, the

ALJ must determine whether there is objective medical evidence of an underlying

ORDER ~17
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impairment which could reasonably be expected to produce the pain or other
symptoms allegetl. Molina, 674 F.3d at 1112 (internal quotation marks omitted)
“The claimant is not required show thathis] impairment could reasonably be
expected to caesthe severity of the symptojing has allegedhe] need only
show that it could reasonably have caused some degree of the symypasquez
v. Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal quotation mankigted).

Second;' [i]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimartestimony about the severity of
the symptoms if [the ALJ] givespecific, clear and convincing reasofw the
rejecton.” Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (internal
citations and quotations omitted)General findings are insufficient; rather, the
ALJ must identify what testimony is not credible and what evidence undermine
the claimants complaits.” Id. (quotingLester 81 F.3dat834;, see also Thomas v.
Barnhart 278 F.3d 947, 958 (9th Cir. 2002]{]he ALJ must make a credibility
determination with findings sufficiently specific to permit the court to conclude
that the ALJ did not arbitrarily discredit claimantestimony’). “The clear and
convincing [evidence] standard is the most demanding required in Social Secu
cases. Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014) (quotMgore v.
Commr of Soc. Sec. Admi278 F.3d 920, 924 (9th Cir. 2002)).

In assessing a claimant’s symptom complaitits ALJ may considemter
alia, (1) the claimans reputation for truthfulness; (2) inconsistencies in the

claimants testimony or between his testimony and his conduct; (3) the clasman
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daily living activities; (4) the claimarg work record; and (5) testimony from
physicians or third parties concerning the nature, severity, and effect of the
claimants condition. Thomas278 F.3d at 95809.

This Court finds that thALJ provided specific, clear, and convincing
reasons for finding Plaintiff's statements concerning the intensity, persiségnte,
limiting effects ofhis symptomdess than fully persuasive. 0812

First, the ALJ found Plaintiff's pain complaints and alleged physical
limitations are out of proportion to the objective medical evidence. Tr.\20fle
subjective pain testimony may not be rejected solely because it is not corrobor
by objective medical findings, the medical evidence is a reldéaattr in
determining the severity of a claimant’s pain and its disabling eff&dBins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 2001Rlaintiff contends the ALJ “cherry
picks irrelevant inconsistencies,” but fails to cite the ALJ’s decision or discuss 4

of the inconsistencies identified by the ALJ. ECF No. 16 at PO.the extent

Plaintiff’'s “Statement of Facts” takes issue with the ALJ’s findings regarding the

medical evidence of physical limitations, the Court concludes Plaintiff offers at

most a different interpretation of the eviderfcECF no. 16 at 1.4.2.

+ Plaintiff contends, “[i]t is clear from a reading of her decision that [the ALJ] do¢
not believe that the claimant is falling,” and “contréoythe ALJ’s suggestion that
we have nbadequately proved that the claimant suffers these falls, the record i

clear that they are happening on a regular basis.” ECF No. 1618t 1Rlaintiff
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Among other findings, the ALdited an October 2013 lumbar MRI report
indicating Plaintiff's lumbar spine showed focal central disc protrusions-&t L4
but no definite nerve root impgement. Tr. 2089 (citing Tr. 68334, 715).

Plaintiff notes the MRI results also indicate a congenital spinal canal stenosis
exacerbated by acquired disease, and annual fissuring of the disé.atE@F

No. 16 at 11.Plaintiff asserts this means “the ALJ is wrong in her assessment g
both clinical findings and her assumptions or conclusion regarding the imaging
studies.” ECF No. 16 at 11. However, Plaintiff does not identify which

conclusions by the ALJ are incorted he ALJ acknowledged records indicating

does not cite the ALJ’s decision and the Court can identify no finding or
conclusion by the AL3upporting Plaintiff's contention.

® Plaintiff mentions the ALJ gave little weight to the opinions of Adam Evans, D
and Allen Shbam, M.D., who gave functional assessments in January and Feb
2014, respectively. ECF No. 16 at10, 14. Plaintiff does not challenge the
weight given to the opinions or address the ALJ’s reasons. As a result, the arg
Is waived and the Coudteclines to furtheaddresshe issue except fnd that
having reviewed the recorthe ALJ’s reasons are legally sufficier@ee Carmickle

533 F.3d at 1161.
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some limitations, but also noted findings and exams inconsistent with the degr¢
limitations alleged. Tr. 2080.

For example, the ALJ acknowledged records variously indicating 4/5
strength in the right lowesxtremity, difficulty with gait, ambulating with a cane,
and reports of falls. Tr. 2680 (citing Tr. 62829, 708, 711, 71808). However,
the ALJ also noted multiplendings of 5/5 or good strength in all extremities,
normal EMG and nerve conductistudies, images of the pelvis within normal
limits, andanegative xray of the knee. Tr. 2689 (citing Tr.361,630-32, 685
86, 711,744,802, 884 TheALJ citedthe findings oheurologistSarabjut Atwal,
M.D., who indicated that given the neurological exam findings, tiseme
evidence suggesting lumbar radiculopathy. Tr. 389;69. Dr. Atwal advised
Plaintiff to avoid tight fitting garmentsnd toexerciseand eat a healthy diet. Tr.
869. Similarly, Caleb Ledford, ARNP, also advised PlHitdiengage in
moderate to intense exercise daily, five days per week, as vedtabealthy
diet® Tr. 209, 81617. These findings reasonably support the ALJ’s conclusion
that while Plaintiff has some limitations reflected in the RFC, they aresnot a

severe as alleged.

s Without citing the record, IRintiff vaguely asserts his “physical medicine deosto
.. . have unequivocally stated that he is not capable of rigorous exercise.” EC

No. 16 at 15.The Court finds no basis for this assertion in the record.
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Second, the ALJ found Plaintiff's activities are inconsistent with his physical
complaints anallegations of significant decrease in functioning. Tr. ZIl0e
ALJ evaluates a claimant’s statements for their consistency, both internally and
with other information in the case recorflocialSecurity Ruling (S5.R) 16-3p at
*8 (March 16, 2016)available at2016 WL 1119029. Additionallynievaluating
a claimant’s symptom claims, the ALJ may rely on ordinary techniques of
credibility evaluation. Smolen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996).

The ALJ citedexampleof inconsistenciebetween Plaintiff’'s physical complaints

and his activities and medical recommendations, including inconsistencies betyeen

his testimony that he has nmredfor his children since 2@ldue to fallsand2016
records showing heas “babysitting™his childen(Tr. 284, 1057, 1066, 1088)js
testimony that his wife has done all household chores since 2013 and his 2014
report that he dithousehold chores “every day” including dishes, laundry,
vacuuming, and dusting (Tr. 307, 737, 1026); his testimony abgsiqaih
limitations and records indicating he went fishing, kicked a ball with his son, and
traveled to TijuanaMexico via Los Angeles by airplane and €hr. 286, 991,
1021-22). Tr. 21011.

Plaintiff contends his activities of performing househol#gand taking
care of his children do not take up a substantial portion of his day and are not
transferable to the work environment. ECF No. 16 att22also asserts he was
“watching” his children rather than “caring for them.” ECF No. 16 at 13.

Howe\er, the ALJ’s interpretation of the record is reasonaBleenif Plaintiff is
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correct,his inconsistent reporting reasonably indicates his symptom claims are
than fully reliable

Third, the ALJobserved inconsistencies in Plaintiffreental health
complaints. Tr. 211. As notedipra the ALJ may evaluate the consistency of
Plaintiff's claims with the case recor&.S.R. 163p. The ALJ noted that Plaintiff
alleged disabling depression since 2012, but the record reflects tmoamneantil
March 214. Tr.72023. The ALJ noted that Plaintiff reportéd 2014 thahe had
stopped drinking daily, but in February 2015 he reported he was drinking to the
point of intoxication and vomiting twice a week. T20,1007. The ALJ also
observed thatespite alleging that his mental health causes disabling limitations
his ability to concentrate, Plaintiff wanted to attend college classes. TiL211
305, 1006. The ALJ's finding is supported by substantial evidence.

Fourth, the ALJ found that Plaintiff's alleged mental health symptoms are
inconsistent with exam findings. Tr. 211. Minimal objective evidence is a factg
which may be relied upon in discrediting a claimant’s testimony, although it ma|
not be the only factorSee Burch400 F.3cat 680. Mental status examinations are
objective measures of an individual’'s mental healghck v. Berryhill 869 F.3d
1040, 1049 (9th Cir. 2017)The ALJ notechumerous examples of findings within
normal limits and mental status exam findings showing avga mood and
functioning. Tr. 21912. The ALJ also noted the opinion of Thomas Genthe,

Ph.D., who opined that Plaintiff's description of problems seemed of questiona
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veracity and his behavior was inconsistent with a severe mental illness. Tr. 21
735-39.

Plaintiff does not address the ALJ’s reasons for finding Plaintiff's symptor
claimsareless than fully reliable but only asserts generally that “[tjhe ALJ has
provided inadequate and insufficient reasons for concluding the Plaintiff lacked
credibiity when addressing his own limitations.” ECF No. 16 at 19. Plaintiff
contends his testimony “is supported by the record” and references “the staten

of friends and family that corroborate his statemehtECF No. 16 at 20.

7 Plaintiff's “Statement of Facts” notes the ALJ considered the August 2014
opinion of N.K. Marks, Ph.D., and cites severantal healtlindings from Dr.
Marks’ opinion that the ALJ “failed to acknowledge” and “failed to note.” ECF
No. 16 at 14; Tr. 74%4. While the ALJ must make specific findings to support
the decision and allow for meaningful judicial review, the ALJ need not discuss
every detail contained in every medical opini@ee Vincent v. Heckler39 F.2d
1393, 139495 (9th Cir. 1984) (stating the ALJ need not discuss all evidence
presented but must explain why significant probative evidence has been reject
The ALJ gave little weight to Dr. Marks’ opinion for several reasons which are 1
acknowledged or discussed by Plaintiff. The Court concludes the ALJ’s
consideration was legally sufficient and declines to further address this &sele.

Carmickle 533 F.3d at 1161 n.2.
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However, as discussadpra, Plaintiff fails to recognize that the ALJ also gave
little weight to the lay witness statements, Tr. 215, and fails to demonstrate hoy
Plaintiff's interpretation of the evidence is correct and the ALJ’s findings are

flawed.

To the extent Plaintiff's arguments in the “Statement of Facts” address the

evidence of mental health limitations, they are simply a recitation of evidence g
do not demonstrate that the ALJ’s interpretation of the evidence is flawed. EC
No. 16 at 710. Even if there is somevidence supporting Plaintiff's conclusions,
the existence of a legally supportable alternative resolution of the evidease

not provide a suffi@nt basis for reversing an ALJ’s decision that is supported by

substantial evidenceSprague v. Bowe®12 F.2d 1226, 1229 (9th Cir.1987).

Having reviewed the ALJ’s reasons and the record, the Court concludes the AL

nd

T~

J’s

reasons for giving less than full weight to Plaintiff's symptom claims are clear and

convincing reasons supported by substantial evidence.
D. Step Five

Plaintiff contendghe ALJ erred at stepve because thénding that there
are jobs available that Plaintiff can perfowas based on an incomplete
hypothetical. ECF No. 16 at 23. The ALJs hypothetical must be based on
medical assuptions supported by substantial evidence in the record which refle
all of a claimarits limitations. Osenbrook v. ApfeR40 F.3D 1157, 1165 (9th Cir.
2001). The hypothetical should beccurate, detailed, and supported by the

medical record. Tacketf 180 F.3dat1101. The ALJ is not bound to accept as
ORDER ~25
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truethe restrictions presented in a hypothetical question propounded by a
claimants counsel.Osenbrook240 F.3d at 1164 agallanes 881 F.2cat 756-
57;Martinezv. Heckler 807 F.2d 771, 773 (91ir. 1986). The ALJ is free to
accept or reject these restrictions as long as they are supported by substantial
evidence, even when there is conflicting medical evideMagallanes881 F.2d
atid.

Plaintiff’ s argument assumes that the ALJ erred in considensgecified
medical opinion evidendeom “treating physical medicine providers,” and that th
Appeals Council erred by declining to consider Dr. Zimmerman’s opirtt@F
No. 16 at 23. As discussedpra the Appeals Council’s assessment of Dr.
Zimmerman’s opinion was appropriate. Similarlye tALJ s reasons foassigning
weight to the various medical opinions were legally sufficient and supported by
substantial evidence. Thus, tREC andhypotheti@al contained the limitations the
ALJ found credible and supported by substantial evidence in the record. The
ALJ’s reliance on testimony the VE gave in response to the hypothetical was
therefore properSee id.Bayliss 427 F. 3cat121718.

CONCLUSION

Having reviewed the record and the ALJ’s findings, this Court conclude
ALJ’s decision issupportedoy substantial evidence and free of harmful legal er
Accordingly,

1. Plaintiff's Motion for Summary Judgment, ECF N, is DENIED.

I
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2. Defendant’s Motion for Summary Judgment, ECF 2&).is GRANTED.
IT IS SO ORDERED. The District Court Clerk is directed to enter this
Order and provide copies to counsel. Judgment shall be entei2efémdantind
the file shall beCLOSED.
DATED September 23, 2019
s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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