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Battelle Memorial Institute

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Nov 15, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ALETA BUSSELMAN, No. 4:18-cv-05109-SMJ
Plaintiff, ORDER DENYING
DEFENDANT’'S SUMMARY
V. JUDGMENT MOTION
BATTELLE MEMORIAL
INSTITUTE, an Ohio nonprofit
corporation,

Defendant.

Before the Court is Defendant Bdiee Memorial Institute’s summar
judgment motion, ECF No. 83. Defendaaeks summary judgment in its favor
Plaintiff Aleta Busselman’s claim of vidtleblower retaliabn under the Nation:
Defense Authorization Act (“NDAA”) 41 U.S.C. § 4712. Defendant arg
(1) Plaintiff did not make a disclosupeotected by the NDAA, and (2) Defend:
would have taken the sarpersonnel action in the absence of the disclosure.

The Court held a hearing on the motion on October 17, 2019. ECF Ng

At the hearing, the Court orally denied the motidd. at 46. This Orde

memorializes and supplementthe Court’s oral rulingAs set forth below, the

Court concludes a genuine plige of material fact exists regarding (1) wheth¢
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was reasonable for Plaintiff to belietlee information she disclosed evidenced

Defendant’s gross mismanagement of, or almfsauthority relating to, its contra

with the U.S. Department of Energynda(2) whether Defend has proven it

same-action defense by cleard convincing evidence.
BACKGROUND

Defendant is an energy departmeantractor that manages the Pag

Northwest National Laboratory in Richland/ashington. Plaintiff is Defendant

employee at this location and has workbdre for over thirty years. Plaint

eventually became Defendant’'s Enforcem@abrdinator. In that role, Plaintiff

served as Defendant’s single pointaaintact for enforcement coordination 3
reporting into the energy dartment's Noncomplianceéracking System, which
the system all contract laboratories ugenatifying the energy gertment of event
exceeding noncompliance risk limits. Sudgdports communicata contractor’
compliance assurance processes so theggrdepartment magecide whether t
exercise regulatory discretion, mitigatespible sanctions, or both. Plaintiff a
interfaced and integrated Lalaory Issues Managemenbpesses witkey staff in
the Incidents of Security Concerns Program. Plaintiff performed this functig
concerns that needed to be reportedhim energy department’'s Safeguards

Security Information Management System.

As Enforcement Coordinator, Pl&fh had a team of eight people who

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 2
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reported to her directlynal were responsible for vars aspects of independs
oversight, assessment, asdues management. The teafo@us was to investiga
issues of medium or high significance.efteam would work th an appropriat

manager to critigue an issue by do@mting surrounding facts, determine

Issue’s root cause through specialized temdiranalysis, creat formal corrective

action plan, and conduct a formal effeetness evaluation to assess whether

corrective actions fixethe underlying root and contributing causes.

When Plaintiff began her job, she intewed the employees who reportec
her directly and observed their work. Sharid her team was relactt to participats
in controversial root cause analyses becaumgagement exerted pressure to chs
the results of the team’s final conclussoWhile management is not qualified
make substantive changes to an idesdifroot or contributing cause, Plain

learned that managementdhareviously ordered osupported such changes

varying circumstances. 18015, the Quality and Assance Associate Laboratary

Director retired because upp@management investigatesd learned he had be
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changing the language of root cause amalyssults and corrective action plans.

Those conducting these analykasw that such changesmegrohibited to presen
the independent analysis of the qualifiedm charged with gcovering the rog
cause of an issue. This was known ewethe absence of flarmal written policy

preventing management fromaking such changes.
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Plaintiff compiled and updated suchiaternal policy inOctober 2016. EC
No. 134 at 12-13. The policy reads,

In cases where the Issue Owner doetsagree with the results of the
[root cause] analysis, the Laboratd@enior Cause Analyst will work
with the Lead Cause Analyst, limaanagement, the Lab-level Issue
Team, and othendependent technical expegts necessary, to resolve
the issue(s). If the issue(s) cannotésolved, the cause analysis team'’s
results will remain the final docuented root cause analysis, and the
lack of consensus will be documed in the Issue Tracking System

ECF No. 85-4 at 10.
In December 2016, Defendant laoitized payment of a $530,000 invo

submitted by a fraudulent entity posing asicontractor. The U.S. Departmen

the Treasury electrorally transferred the funds the fraudulent entity. Defendant

became aware of thealnd in January 2017.

Defendant’scontractwith the energy department requires it to comply
various federal pdwies and guidelines for oobating fraud. Specifically
management must develop internal polcend procedures to combat fraud

ensure they are properly implemented and effeétive.

1 By regulation, an energy departmecwntractor “shall be responsible f
maintaining, as an integral part of its organization, effective systems of mana
controls.” 48 C.F.R. 8§ 970203-1(a)(1). These controls must “reasonably en
that . . . financial, statistical, and otlreports necessary to maintain accountal

and managerial control arecurate, reliable, and timelyd. Further, these contrgls

“shall be documented andtisfactory to [the engly department].” § 970.520
1(a)(2). Also, an energy departmenbntractor “shall be responsible
maintaining, as a part as operational responsibilities baseline quality assurar

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 4
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I

I

program that implements documented. .control and assessment techniq

es.

8§ 970.5203-1(b). Defendant’s contracontains identical provisions as the

regulation quoted above. ECF No. 10-1 at 6-7, 14-15. Additionally, the cc

ntract

provides Defendant “shall delop a Contractor assurance system that ig ...

implemented throughout the Contractor’s organizatidch.’at 4, 12. This systen
“at a minimum, shall include the follomg key attributes,as relevant herdd. at
5, 12. First, this system must includg@] comprehensive description of t
assurance system with quesses, key activities,n@ accountabilities clear
identified.” Id. Second, this system must inclutjdigorous, risk-based, credib
self-assessments, . . . including. independent reviewsld. Finally, this systen
must include “[i]dentification and corrgan of negative . .. compliance trend
Id.

According to an energy department handbook, an Enforcement Coordi
responsibilities include “[e]nsuring thatontractor managers have a work
knowledge of [the energy departmentgsforcement program,” “[m]onitorin
contractor compliance assurance progmifiectiveness and pgress in moving
toward a culture of critical self-ekmtion and continous improvement,
“[m]anaging or overseeing screening oblplems, issues, findings, and conditig
to identify noncompliances,” and, critiba“[e]nsuring prope and timely reporting
of noncompliances.ld. at 106.

‘Noncompliance’ is “[a] condition thatoes not meet a[n energy departm
regulatory requirement.ld. at 102. Sometimes, “noncotrgnces that led to th
event may not be identified until the razduse analysis amateliminary inquiry,

have been completedd. at 126. Thus, “[a]n effective naal analysis is essential.”

Id. at 131.

Generally, “a root cause analysis][appropriate for more significant
complex issues.ld. at 129. But regardless ofehissue involved, the ener
department “expects a contractor concugtan investigation/causal analysis

1,
he
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e
\
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ensure that ... the personnel whonduct the investigation are sufficiently

independent of involvement in the ev@amd adequatelydmed and qualified.Id.
“[Clontractors should ... investigat®hether organizational and managem
iIssues contributed to the failured. at 131. And “[a]ny iéntified noncompliance
should be reported . . . along with ass@datorrective actions developed from
causal/root cause analysi&d: at 126.

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION-5

ent
S
the




10

11

12

13

14

15

16

17

18

19

20

Defendant requested Plaintiff's assistano determine the root cause of
$530,000 payment to a fraudulent entity. Unédaintiff's supervision, a caus
analysis team was assembled. The d@ssuas determined tde of mediun

significance, requiring a levelrdot cause analysis. Theope of the cause analy;s

its

€

51S

was limited to Defendant’s response ttee fraudulent entity’'s prompt. Other

governmental agencies lalmsdl investigations intdiow the fraudulent entity

obtained the information necessavyaccomplish this deception.
After reviewing over twenty-fivedocuments and interviewing ninete

witnesses, Plaintiff's team determindlde root cause obefendant’'s $530,00

payment to a fraudulent entityas management’sifare to clearlydefine adequate

controls. Specifically, in Matc2017, Plaintiff's team found

Business Systems Directorate management did naflearly define
adequate controls regarding thentification, detection and response
to potential fraudulent activities by ext@l criminal entities in the
Vendor Management Pragg primarily relying on individual staff
members to identify and respondgotential external threats.

ECF No. 134 at 22.

Plaintiff learned manageent was dissatisfied wither team’s root caus

finding and sought to change it. Plainbffposed any change to the language ak
Around March 29, 2017, Defendant’'s ChiEinancial Officer and Associat
Laboratory Director for Business Systems became coadeover the root cau

finding and began to exert pressto change it because he felt it made manage

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 6
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look bad. He told Plaintifthat the way the root cagiginding was written did nc
put the laboratory in a good light and madedak as if it wereasleep athe wheel
In the ensuing days, Plaintiff attendselveral meetingsna exchanged numero
emails with management seeking to proteet team from preseelito change th
root cause finding.

On March 31, 2017, Plaintiff wrot®® Defendant’s Associate Laboratg
Director, stating,

Per our [How Do I?Jrequirements and causmalyst qualification
process, this is not how we do caasalysis at our Lab. We do not just
let concerned stakeholdemanipulate root caes at the end of the
process to make us soubelter. [The laboratoiy attorney] looked at
this report twice beforég came to [management]. [Management] has
yet to bring the team together to diss how they got to the end results.

That (changing root causes and results at tHehblir) was the [prior
Quality and Assurance Associat@boratory Director’'s Jway. Not
doing it and | am not going to have tlosuse analysis team think that
we have returned to the “old” waf doing business. Otherwise, why
bother. . . . | am not gog to make this team sign a product they can’t
stand behind.

ECF No. 85-17 at 2.
Plaintiff's efforts were ultimately unsuccessful. Defendafitial April 2017
Cause Analysis Report champine language as follows:
Business Systems Directorate mgerment had a primary focus on
controls over internal fraud riskin response to [the energy
department]'s annual risk statentenn the Accounts Payable area
(which did not specifically addregxternal fraud risks) and based on

the majority of previous expemce involving internal fraud.
Consequently, the controls for ethidentification, detection and

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 7

t

uS

e

DIy




10

11

12

13

14

15

16

17

18

19

20

response to evolving fraudulent adirs by external criminal entities
in the Vendor Management Process were less than adequate.

ECF No. 85-27 at 3; HENo. 137-31 at 4-5.

Plaintiff believedmanageient’'s actions in changg the root cause findin
violated internal policy. Rintiff knew managem# lacked training and expertise
make these changes. FurthBraintiff believed it wasa conflict of interests fo
management to makes these changesause the root cause finding blan
management’s failure to clegpriefine adequate controls.

Plaintiff went on vacation the day aftdre sent the above arh The day afte

she returned, on April 11, 2017, Defendaeassigned Plaintiff to a different

position.

On July, 2, 2018, Plaintiff filed the ggsent action for whistidower retaliatior
under the NDAA. ECF No. 1Defendant argues (1) dtiff did not make :
disclosure protected by tiMDAA, and (2) Defendant auld have taken the sar
personnel action in the alee of the disclosure.

LEGAL STANDARD
The Court must grant summary judgmegrithe movant shows that there

no genuine dispute as to any material taa the movant is entitled to judgmen

a matter of law.” Fed. R. Civ. P. 56(a). Actas “material” if it “might affect the

outcome of the suit under the governing lasiderson v. Liberty Lobby, Inel77

U.S. 242, 248 (1986). A dispute about a matdael is “genuine’if “the evidence

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 8
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is such that a reasonable jury coultire a verdict for the nonmoving partyd.

The moving party bears the initial burden of showing no genuine disp
material fact exists becae a reasonable jury could not find in favor of
nonmoving partySee Celotex Corp. v. Catrett77 U.S. 317, 323, 325 (198
Matsushita Elec. Indus. Cwe. Zenith Radio Corp475 U.S. 574, 588 n.10, 5
(1986). If the moving party makes trsBowing, the nonmoving party then be
the burden of showing a genuine disputenaterial fact existbecause reasonal
minds could differ on the resuliee Andersgmd77 U.S. at 248-51latsushitg
Elec. Indus.475 U.S. at 586-87.

The nonmoving party may not rest upoa there allegations or denials of
pleadings but must instead set forth speddcts, and point to substantial proba
evidence, tending to support its case simolwing a genuine issue requires tr&ds
Anderson 477 U.S.at 248-49. The Court must enter summary judgment ag
the nonmoving party if it fails to make hawing sufficient to establish an elem
essential to its case awd which it would bear the bden of proof at trialSeeg
Celotex Corp.477 U.S. at 322.

In ruling on a summary judgment motion, the Court must view the evic
in the light most favorable to the nonmoving pa8ge Tolan v. Cotterb72 U.S
650, 657 (2014) (quotingdickes v. S.H. Kress & G898 U.S. 144, 157 (1970

Thus, the Court must accept the nonmovingypgevidence as true and draw

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 9
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reasonable inferences in its favBee Andersqrt77 U.S. at 255. The Court may

not assess credibility or weigh evidenSee id.

DISCUSSION

A. A genuine dispute of material f&t exists regarding whether it was
reasonable for Plaintiff to believe the information she disclosed
evidenced Defendant’'s gross mismagement, abuse of authority, or

violation of rules or regulations.

Defendant argues Plaintiff did not keaa disclosure protected by the NDAA.

The Court already rejected Defendant'guanent at the pleaaly stage, concluding

that Plaintiff stated a facially plauséliclaim for relief. Nov, Defendant tests

whether Plaintiff's claim survives scrutiny at the summary judgment stage. If does.

The NDAA protects an employee af federal contraot who disclose

information he or she “reasonably belisV@vidences one of the following five

types of misconduct: (1) “gross mismanagethaém Federal contract”; (2) “a gross

waste of Federal funds”; (3) “an abuse of authority relating to a Federal cor

(4) “a substantial and specific danger to puhkalth or safety”; or (5) “a violatio

of law, rule, or regulation related td-a@deral contract.” 41 U.S.C. § 4712(a)(1)|

The NDAA is a relatively newer stagutvith scant interpretive case law. T

Court therefore consults cases regardneg\VWhistleblower Protection Act of 19§
5 U.S.C. § 2302, and the American Recowveng Reinvestment Act of 2009, P
L. No. 111-5, § 1553, 123 Stat 115, 2%t, guidance in interpreting the NDAA

parallel provisionsSeeECF No. 20 at 14.

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 10
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An employee makes a protected disctesif ‘a disinterested observer with

knowledge of the essentialcts known to and readily ascertainable by the empl
[could] reasonably conclude that the actions [at issue] evidence
mismanagement,” a gross wasfefunds, an abuse of authority, or a violatior

any law, rule, or regulationCoons v. Sec’y of U.S. Dep’t of Treasud$3 F.30

879, 890 (9th Cir. 2004) (firstlteration in original) (quoting.achance v. White

174 F.3d 1378, 1381 (Fed. Cir. 1999)). Taoablsh that she held the requis
reasonable belief, Plaintiff “need notope that the condition disclosed actuz

established one or more of the listedegairies of wrongdoing,” but instead “mt

show that the matter disded was one which a reasorepérson in h[er] position

would believeevidenced one of the situations specifiddrake v. Agency for Int
Dev, 543 F.3d 1377, 1382 (Fed. C2008) (emphasis added).

“Mere differences of opinion betwe&n employee and [federal contrac]
superiors as to the proper approach tortiquéar problem or the most appropris
course of action do not rise toetkevel of gross mismanagement/hite v. Dep’
of Air Force 391 F.3d 1377, 1381 (Fed. Cir. 2004). “[W]here a dispute is i

nature of a policy dispute, ‘gross mismagement’ requires that a claimed [fed¢

pyee

gross

of

L4

ite
ally

ISt

or]

hte

n the

pral

contractor] error in the . . . continued adimeeto . . . a policy be a matter that is

not debatable among reasonable peopte &t 1383.

An ‘abuse of authority’ is “an arbitrary and capricious exercise of autk

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 11
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that is inconsistent with the mission tife executive agencgoncerned or the
successful performance of a contractof.such agency.” 41 U.S.C. § 4712(g)(1).

“[T]here may be a reasoble belief that a [legal] wlation has occurred, even
though the existence of an actwalation may be debatableWhite 391 F.3d aft
1382 n.2. However, such laelief is not reasonable unless it is based on an
employee’s perception of a “genuinefraction[] of law,” as opposed to an
“arguably minor and inadvertent miscue[] occurring in the conscientious carrying
out of one’s assigned duties:tederick v. Dep’t of Justice&3 F.3d 349, 353 (Fef.
Cir. 1996).

An employee’s disclosure must “identify a ‘specific law, rule, or regulation

that was violated.”Langer v. Dep’t of Treasur265 F.3d 1259, 1266 (Fed. Qir.
2001) (quotingMeuwissen v. Dep'’t of Interip234 F.3d 9, 13 (e Cir. 2000))
However, “this requirement dsaot necessitate the identification of a statutory or
regulatory provision by titler number, when the englee’s statements and the
circumstances surrounding the making absth statements clearly implicate |an
identifiable violation of law, rule, or regulationd.
In Coons an Internal Revenue ServicéRS”) employee “made disclosurgs
regarding the manual processing of a lasjand that he believed to be fraudulent

for [a taxpayer] under highly irregular circumstances.” 383 F.3d at 890. The|Ninth

Circuit concluded this was a protectdidclosure, not a mere policy disputé. The

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 12
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court reasoned a disinterested observer knttwledge of thessential facts woul

reasonably conclude thissgiosure—*“alleging that thHiRS, whose mission is {o

collect taxes, improperly processedlage, fraudulent refund for a wealt
taxpayer’—raised concerns of gross misagegment, a gross waste of funds, o
abuse of authorityid.

In Langer, another IRS employee “mention[ed] to the [assistant

attorney]s and his supervisor that believed there was problem with &
disproportionately high number of African Americdesng prosecuted.” 265 F.8d

at 1266. The Federal Circutoncluded this statemefitlearly implicated the

guestion of selective prosecution and suffidieraised possible violations of ciy
rights to constitute a protected disclosutd.”

Here, Plaintiff objected to Defendanitanging or manipulating the root cal
finding—the official determination of hownd why Defendant lost over half
million dollars to a fraudulent entity—inraport that the energy department wo
rely upon in determining what to do in pesse. Plaintiff expiesed her belief th:
Defendant’s actions were prohibited.

For support, Plaintiff mentioned thiternal policy that she compiled a

updated.SeeECF No. 134 at 11. The internal policy was “a means to dir

express to management dadished policies, proceduresegulations and contract

terms that guide the Integrated Isddanagement impleméation requirement

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 13

I an

U.S.

14

~

Ise
a
uld

nt

nd

ectly

S




10

11

12

13

14

15

16

17

18

19

20

(including cause analysistagties), which prohibits management manipulatior

cause analysis resultsd. at 12. Viewing the evidenaa the light most favorable

to Plaintiff, the internal policy was designed to comply with Defendant’s cof
and governing regulations.
Thus, it is not reasonable to inferafpitiff's concerns were limited to tf

internal policy. After all, it was known ew in the absencef a formal written

policy that management waprohibited from changing a root cause finding.

disinterested observer with knowledge of the essential facts could reas
conclude Defendant’s actiomvidenced gross mismanagam of, or an abuse
authority relating to, a federal contraets well as a violation of regulatio
governing that contract. By inference, Bl&f held the requisite reasonable bel
The NDAA therefore protects her objection.

Defendant argues Plaintiff invokeshternal policy only and did ng
specifically complain of ‘gross mismaremgent,” an ‘abuse of authority,” or
‘violation of law, rule, or regulation.” Heever, she was notgaired to use mag
words. Nor was she required to objectsinfficient detail totrigger constructivs
notice. The issue is whethshe disclosed information shieasonably believe
evidenced prohibited misconduct.

As Enforcement Coordinator, Plaintiff compiled and updated the int

1 of

tract

e

DL

C

\U

d

ernal

policy that was designed to complyitiv Defendant’s contract and governing

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 14
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regulations. So she clearly implicatéldle contract and regulations when
expressed her belief that f2adant’s actions violated the policy. Viewing |
evidence in the light most favorable taipkiff, it appears Defendant’s error w
not reasonably debatable because it coule lranounted to an actual violation
the policy and, by implication, the conttaand regulationdVoreover, Defendar
took such action despite a conflict of intgseand a lack of training and experti

Plaintiff’'s disclosure strenuously objedtthat Defendant’s actions preser
a conflict of interests. She unequivocatlgclared, “we do not just let concerr
stakeholders manipulate root causeshatend of the process to make us sg
better.” ECF No. 85-17 at 3he warned that allowing suctdividuals to “chang[e
root causes and results at thé" hibur” represented an improper “return[] to
‘old’ way of doing business.ld. And it was common knowledgdgat this old way
of doing business led the prior directoretire two years earlier amidst controve
over similar behavior.

In sum, a genuine dispute of mateffiatt exists regarding whether it w
reasonable for Plaintiff to believe the information she disclosed evid
Defendant’s gross mismanagent, abuse of authority, or violation of rules
regulations. As such, Defendant is notitled to judgment as a matter of law.
I

I
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B. A genuine dispute of material factexists regarding whether Defendant

would have taken the same personnel &on in the absence of Plaintiff's
disclosure.

The NDAA incorporates a statutotyurden-shifting framework where
provides, “[t]he legal burdensf proof specified in section 1221(e) of title 5 st

be controlling for the purposes of any .. judicial . . . proceeding to determi

whether discrimination prohibited und#éris section has occurred.” 41 U.S|

8 4712(c)(6). Under this fram@rk, an employee mustréit “demonstrate|] that

it

nall

ne

C.

a

disclosure . . . was a contributing factothe personnel action which was taken|. . .

against such employee.” 5 U.S.C. § 1221(e)(1). An employee may mal
showing “through circumstantial evidenceicluding evidence that “the offici
taking the personnel action knew of thesalibsure” or “the personnel acti
occurred within a period of time such tl@ateasonable person could conclude
the disclosure ... was a contrimg factor in the personnel actionld.
8 1221(e)(1)(A)—(B). If an employee makes this showing, the employer mug
“‘demonstrate[] by clear and convincing estte that it would hee taken the sam
personnel action in the absenof such disclosureld. § 1221(e)(2).

“Clear and convincing evidence is thaeasure or degree of proof t
produces in the mind of the trier of factirem belief as to thallegations sought t
be established.” 5 C.F.B.1209.4(e). Three factors detene whether an employ

has made this showing: “(1) ‘the strength of the [employer]'s evidence in sl

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 16
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of’ the action taken; (2) ‘the existence attength of any motivio retaliate on th
part of’ the decision-makers; and (3) ‘a@widence that the [employer] takes sim
actions against’ similarly situated employees who are not whistleblovilarggan
v. Dep't of Def, 883 F.3d 842, 846 (9th Cir.) (quoti@grr v. Soc. Sec. Admjri.85

F.3d 1318, 1323 (Fed. Cir. 1999%rt. denied139 S. Ct. 341 (2018).

Plaintiff asks the Court to apphfternative factors. ECF No. 133 at 27—+

(quotingSpeegle v. Stone & Webster Constr.,,IN0. 13-074, 2014 WL 175832
(U.S. Dep't of Labor AdminRev. Bd. Apr. 25, 2014pvailable atECF No. 133

2). Specifically, Plaintiff requests the Cowapply the U.S. Deartment of Labo

e

llar

28

1

r

Administrative Review Board'$peegleactors instead of, or in addition to, the

Federal Circuit'SCarr factors. But the Ninth Circuit has adopted @ear factors,
not theSpeegldactors.See Duggan883 F.3d at 846. The two sets are similar
still analytically differentSee Smith v. Dep’t of Lahd@74 F. App’x 309, 314, 31
(4th Cir. 2017). Thouglarr was decided befoi®gpeeglethe latter does not discu

the former.Compare Cary 185 F.3d 1318yith Speegle2014 WL 1758321. An

in embracing the former, the Ninth Ciithas never even askwledged the lattet]

2 The Ninth Circuit has routinely appliggarr without ever referencingpeegle
See Alguard v. U.S. Dep't of Agri@55 F. App’x 699, 700 (9th Cir. 201%lynn

v. Merit Sys. Prot. Bd.747 F. App’x 609, 610 (9th Cir. 2019Qucchetti v. U.S.

Dep’t of the Interior 754 F. App’x 542, 53—-45 (9th Cir. 2018uggan 883 F.30
at 846-47Layton v. U.S. Air Force707 F. App’x 429430-31 (9th Cir. 2017
While, in one casdhe parties cite@peegldo the Ninth Circuit extensivelysee
Brief of Defendant-AppellanBNSF Railway Company at 20-3Blliott v. BNSF
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The Court will not apply factaralternative to those thite Ninth Circuit adopte

Plaintiff's declarationsubstantiateber allegation thashe suffered advers
employment action by beinglieved of her management responsibilities, bg
placed under the supervision of Cindy Dogdecolleague with whom she did r
get along), and having her othespensibilities assigned to Doyl8eeECF No.
134 at 27-29see alsoECF No. 1 at 21. AdditionallyPlaintiff's declaratior
substantiates her allegatidghat she was reassigned do illegitimate “specig
assignment” and informed she neededinid work within the laboratory by th
beginning of the new fiscal ge or would be terminateheeECF No. 134 at 32
33, 35-365ee als&eCF No. 1 at 22-23.

Regarding her reassignment, Plaintiff elaborates that “[tlhere wa
negotiation or opportunity fgher] to voice any concerns” because the director
John LaFemina, “had already made tleeigsion and that was that.” ECF No. 1
at 29. Plaintiff says that, at the time DaFemina reassignedhé[tlhere were ng
performance or budget concemne$erenced . . . or any indication that these fac
played any role whatsoever in the dgan to move [her] out of [her] jobld.

Plaintiff's reassignment took effectrée days after Dt.aFemina announce

Ry. Co, 714 F. App’x 737 (9th Cir. 2018No. 15-35785), 2016 WL 832888,
*20-30; Brief of Appellee at 21-2E]liott, 714 F. App’x 737 (M. 15-35785), 201
WL 1715099, at *21-25, there, the app&lpanel did not even menti@peegle
instead concluding summarily that the recdidinot show the district court appli
the wrong legal standargeeElliott, 714 F. App’x at 738.
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it. 1d. at 30. Plaintiff did not want Dr. [EEemina to removany of her dutiesld.
Instead, she wanted his support to eitleéther do her assigdgob or give he
Doyle’s Contractor Assurance Systellanagement and Operations Progi
Manager (“M&QO”) duties so Riintiff could apply more project execution activit
to that roleld.

Still, it is undisputed that Plaintitisked Dr. LaFemin#o “reorganize thg
division of duties” because sland Doyle “were in majooaflict all the time.” ECH
No. 84 at 27. Indeed, Plaintiff admits thathen Dr. LaFeminasked her “how t
make the organization betteshe responded she could swap some job duties
Doyle—"[Plaintiff] would teake M&O because [Doyle] was struggling with it, a
[Plaintiff] would have more wk after the swap.” ECF Nd.34 at 32. Plaintiff sai
that “if Doyle doesn’t transfer to @] the appropriat&knowledge and require
duties to the scope that [Dr.] LaFemihas assigned me - [Plaintiff] will not |
successful.”Id. “Plaintiff admits she suggested to Dr. LaFemina that

management responsibilities over [thédeatory]'s [Core Business Process

program ‘might make more sense undeoyl2].”” ECF No. 84 at 28. “Plaintiff's

‘journal’ entry also states ‘I also mentied that Independent Oversight [led

a

am

es

\U

with

nd

d

her
es]

D

by

Nancy Sargent] . . . might be a betieuhder Cindy from a line perspective because

Nancy and Cindy are friendsnd are often colluding without me on strate

assessments.Id. (alteration and omission in original).
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Dr. LaFemina did not want to transfeuties in the way Plaintiff suggest
“because he ‘was not about to givediRtiffl more responsibility when she w
telling [him] that she wanted tgive up her responsibilities.’td. at 29 (first

alteration in original). “Plaintiff and Di.aFemina discussed other assignments

Plaintiff might be interested in purs, including ‘business capture’ functions.

Id.

Plaintiff has shown that her disclosuwas a contributing factor in O
LaFemina’s decision to reassign her bessabe knew of the disclosure and
reassignment occurred shortly after. Thus, Defendant must show by cle
convincing evidence that would have taken the same personnel action ir
absence of Plaintiff's disclosure.

The first factor is the strength @fefendant’s evidence in support of |
personnel action taken. Thiactor does not clearly and convincingly weigh
Defendant’'s favor. While Dr. LaFeminaeassigned Plaintiff following he

discussion of that possibility, he did it what she asked.m8l what he reassigng

her to was hasty, having nob description and turnghout to be illegitimateg.

Plaintiff then faced risk of terminationshe did not find work within the laborato
by the beginning of the new fiscal year.
The second factor is the existenoel strength of any motive Dr. LaFemi

may have had to retaliate against RI#inThis factor does not clearly ar
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convincingly weigh in Defendant’s favor. dhtiff’'s disclosure could be seen
threatening to Dr. LaFemina because it indirectly accused him of returning

ways of the prior director, who retire@imidst controversy over changing

language of root cause analysis results @rdective action plans. It is true that

Plaintiff apparently hadaery good working relationshiwith Dr. LaFemina befor

her reassignment. And it is also true tBat LaFemina initially asked Plaintiff {o

remain in charge of theldaratory’s issues managemenbgram and cause analy

process. Nevertheless, his decision tesem her, and the wdye went about that

Sis

reassignment, could have been motivated dgsire to delegitimize her because he

saw her as a threat to his authority over ldboratory. At oral argument, Plaint
clarified that removing her responsibi#i§ and making her subordinate to Dg
was an effective means ‘aindercutting her in the wkplace” and “sabotaging h
and not allowing her to get hgb done.” ECF No. 230 at 26-27.

The third factor is any evidence thlzefendant takesmilar personnel actio
against similarly situated employees whe aot whistleblowers. No such evider
exists. Therefore, this factor has no legin the Court’'s analysis. Contrary
Plaintiff's argument, Doyle was not similarsituated to her because Doyle did
request reassignment whereas Plaintiff did.

Considering all, a genuine disputeroéterial fact exists regarding whett

Defendant would haviaken the same personnel actiothe absence of Plaintiff

ORDER DENYING DEFENDANT'SSUMMARY JUDGMENT MOTION- 21
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disclosure. As such, Defendant is notitbed to judgment as a matter of law.
C. Defendant’s challenges to Plaintiff's submissions
Defendant has lodged hundreds ofechipns to, and requests to stri

Plaintiff's submissionsSeeECF No. 158 at 2-113, 116, 120, 122-23, 125,

131, 137, 141-42, 144-46, 148-49, 151, 153-54, 156-59, 161-64, 168, 170-72,

175, 179, 181-82, 185, 18¥92, 194, 197, 200, 205-0808, 211, 213, 216-1
220-22, 225, 227, 229-31, 233, 237-39, 241-45,2%8;51, 254, 257, 261-4
266—73, 27577, 279-8083, 285-86, 288-29 296-97, 317326, 330, 331, 33]
335, 337, 338, 343. BCourt overrules and denidsda these challenges becal
it appears that Plaintiff's evidence could be presentemimeadmissible form a
trial. SeeFed. R. Civ. P. 56(c)(2Celotex 477 U.S. at 324S. Cal. Darts Ass'n \
Zaffing 762 F.3d 921, 925-28th Cir. 2014)Fraser v. Goodale342 F.3d 1032
1036-37 (9th Cir. 2003). However, the Cogrants Defendant’s request to str
Plaintiff’'s improperpraecipefiled after all brefing was completeSee Dutta v. Sta
Farm Mut. Auto. Ins. Cp895 F.3d 1166, 1172 (9th Cir. 2018ge alsd&=CF No.
182 (challenging ECF No. 180-1).

Accordingly,IT IS HEREBY ORDERED :

1. Defendant’'s summary judgment moti&CF No. 83 isDENIED.

2. Defendant’s request to strikECF No. 182 is GRANTED and the

improper filing at issueECF No. 180-1is STRICKEN..
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3. Plaintiff’'s objectionsECF No. 135 at 25, 3453, 113, 132, 134, 13

139, 150; ECF No. 139-1 at 25, 383, 113, 132, 134, 136, 139, 1!
areDENIED AS MOOT.

IT IS SO ORDERED. The Clerk’s Office is direetd to enter this Order ai
provide copies to all counsel.

DATED this 15th day of November 2019.

.. - .
_('-}j'-—'\-\__ﬂ-lg\- I'_""—1"'\':3-!:‘%[r'

-SIALVADOR MENS2/ZA, JR.
United States Distrit+Judge
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