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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 13, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

NICHOLE S. M,
NO: 4:18-CV-05111}FVS
Plaintiff,
ORDER DENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

ECFNos.12, 13. This matter was submitted for consideration without oral
argument. Plaintiff is represented by attordeylames TreeDefendant is
represented b§pecial Assistant United States Attormdgxis L. Toma The Court,
having reviewed the administrative record and the parties’ briefing, is fully
informed. For the reasons discussed below, Plaintiff’'s Mott&@F No.12, is

deniedandDefendant’s MotionECF No.13, isgranted
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JURISDICTION
Plaintiff Nichole S. M* (Plaintiff), filed for supplemental security income
(SSl)onJuly 23 2014 alleging an onset date &hnuary 1, 2008 Tr. 181-87.
Benefits were denied initially, TLO9-17, andupon reconsideration, Tt21-27.
Plaintiff appeared at laearing before aadministrative law judge (ALJ) ofpril 6,
2017 Tr.48-88. OnMay 22, 2017, the ALJ issued an unfavorable decisior,5Fr.
29, and onMay 8, 2018, the Appeals Council denied review. 1T6. The matter is
now before this Gurtpursuant to 42 U.S.C. § 1383(c)(3).
BACKGROUND
The facts of the case are set forth in the administrative hearing and trans
the ALJ’s decision, and the briefs of Plaintiff and the Commissioner, and are

therefore only summarized here.

Plaintiff wasborn in 1983 and was 3&ars old at the time of the hearing. T

181 Sheleft schoolafter the tentlyrade. Tr79. Her favorite job was working at &

lin the interest of protecting Plaintif privacy, the Court will use Plaintiff first
name and last initial, and, subsequently, Plaistiirst name only, throughout this
decision.

2Under Title XVI, benefits are not payable before the date of application. 20
C.F.R.88416.305, 416.330(a); S.S.R.-88. At the hearing, Plaintiff amended

the alleged onset date to the application date of July 23, 2014. Tr. 48.
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pet storebut she was firedfter a couple of monthzecause she could not rememk
all of her duies and frequently asked for help. Tr-78 Shedestified that shéas
trouble learning, remembering, and keeping track of things. Tr. 77.

Plaintiff testified she has migraines that last up to a month at a time. Tr.

She treats her migraines Wwitnedication and by alternating Tylenol, ibuprofen, a

heating padandan ice pack. Tr. ZZ2. As a last resort she will go to the hospital.

Tr. 72. Alot of the time the migraine medication does not help. Tr. 72. She
testified that she would miss wofrequently due to migraines. Tr. 75.
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(
limited; the Commissioner’s decisiovill be disturbed “only if it is not supported b
substantial evidence or is based on legal errdill'v. Astrug 698 F.3d 1153, 1158
(9th Cir. 2012). “Substantial evidence” means “relevant evidence that a reasof
mind might accept as adequate wpsort a conclusion.’ld. at 1159 (quotation and

citation omitted). Stated differently, substantial evidence equates to “more thai

mere scintilla[,] but less than a preponderandd.’(quotation and citation omitted)|

In determining whether the standard has been satisfied, a reviewing court mus
consider the entire record as a whole rather than searching for supporting evid
isolation. Id.

In reviewing a denial of benefits dstrict court may not substitute its

judgment for that of the Commissiondtdlund v. Massanayk53 F.3d 1152, 1156
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(9th Cir. 2001). If the evidence in the record “is susceptible to more than one
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the rectdlina v.Astrue,674
F.3d 1104, 1111 (9th Cir. 2012). Further, a district court “may not reverse an A
decision on account of an error that is harmle$s.” An erra is harmless “where it
Is inconsequential to the [ALJ’s] ultimate nondisability determinatidd.”at 1115
(quotation and citation omitted). The party appealing the ALJ’s decision gener
bears the burden of establishing that it was harrniseki v. Sanders556 U.S.
396, 40910 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant must be “unable to

\LJ'S

ally

engage in any substantial gainful activity by reason of any medically determinable

physical or mentampairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period of not less than t\
months.” 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’'s impairment mus
“of such severity that he st only unable to do his previous work][,] but cannot,
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).
The Commissioner hastblished a fivestep sequential analysis to

determine whether a claimant satisfies the above crit€ea20 C.F.R. 8

ORDER ~4

velve

t be

of




10

11

12

13

14

15

16

17

18

18

20

21

416.920(a)(4)(N(v). At step one, the Commissioner considers the claimant’s wg

activity. 20 C.F.R. 8§ 416.920(a)(4)(i). If the claimant is engaged in “substantial

gainful activity,” the Commissioner must find that the claimant is not disabled.
C.F.R. 8 416.920(b).

If the claimant is not engaged in substantial gainful activity, the analysis
proceeds to step two. At this stdpe tCommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant suffens f
“any impairment or combination of impairments which significantly limits [his or
her] physical or mental ability to do basvork activities,” the analysis proceeds td
step three. 20 C.F.R. § 416.920(c). If the claimant’s impairment does not satis
this severity threshold, however, the Commissioner must find that the claimant
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognized by the Commissioner to be so severe as to pre
a person from engaging in substantial gainful activity. 20 C.F.R. §
416.920(a)(4)(iii). If the impairment is as severe or more severe than one of th
enumerated impairments, the Commissioner must find the claimant disabled al
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed the
severity of the enumetied impairments, the Commissioner must pause to asses
the claimant’s “residual functional capacity.” Residual functional capacitZYRF

defined generally as the claimant’s ability to perform physical and mental work
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activities on a sustained basis désis or her limitations, 20 C.F.R. §
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing work that he ehsis performed in
the past (past relevant work). 20 C.F.R. § 416.920(a)(4)(iv). If the claimant is
capable of performing past relevant work, the Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant isabtapf
performing such work, the analysis proceeds to step five.

At step five, the Commissioner should concluwdesther, in view of the
claimant’s RFC, the claimant is capable of performing other work in the nationa
economy. 20 C.F.R. 8 416.920(a)(4)(v). In making this determination, the
Commissioner must also consider vocational factors such as the claimant’s ag
education and past work experience. 20 C.F.R. § 416.920(a)(#){v¢ claimant
is capable of adjusting to other work, the Commissiomgst find that the claimant
is not disabled. 20 C.F.R. § 416.920(g)(1). If the claimant is not capable of
adjusting to other work, analysis concludes with a finding that the claimant is
disabled and is therefore entitled to benefits. 20 C.F.R. § 41(6)92).

The claimant bears the burden of proof at steps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t

|

D

D

step five, the burden shifts to the Commissioner to establish that (1) the claimant is

cgpable of performing other work; and (2) such work “exists in significant

ORDER ~6
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numbers in the national economy.” 20 C.F.R. § 416.960(8&an v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).
ALJ’S FINDINGS

At step me, the ALJ found Plaintiff did not engage in substantial gainful
activity sinceJuly 23, 2014theapplication date Tr. 17. At step two, the ALJ
foundthat Plaintiff has the followingnedically determinablenpairments:
migraines, kidney stones, mapepressive disorder, and cannabis use disorder.
17. The ALJ then found Plaintiff does not have an impairment or combination (
impairments that has significantly limited the ability to perform basic weldted
activities for 12 consecutive monttad therefore Plaintiff does not have a sever
impairment or combination of impairments. Tr. 17. Thus, the ALJ deterrthaéd
Plaintiff has not been under a disability, as defined in the Social Securityidaz,
July 23, 2014, thamended alleged oetsdate and thdate the application was filed
Tr. 24.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

supplemental security income under Title XVI of the Social Security Act. ECF

12. Plaintiff raises the following issues for review:

1.  Whether the ALhad a duty to develop the record; and
2.  Whether the ALproperly considered the medical opinion evidence
ECF No. 12 a®.

DISCUSSION
ORDER ~7
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A.  Duty to Develop the Record

Plaintiff contendghe ALJ had a duty to develop the record regarding her
allegedcognitive deficitsand migraines. ECF No. 12 atlB.

In Social Security cases, the ALJ has a special duty to develop the recors
and fairly and to ensure that tbkaimant’s interests are considered, even when th
claimant is represented by couns&bnapetyan v. Halte242 F.3d 1144, 1150 (9th
Cir. 2001);Brown v. Heckler713 F.2d 441, 443 (9th Cir.1983). The regulations
provide that the ALJ may attempt to aiot additional evidence to resolve an
inconsistency in the evidence, when the evidence is insufficient to make a disal
determination, or if after weighing the evidence the ALJ cannot make a disabili
determination. 20 C.F.R8816.917416.9192416.920b(2). In other wordsna
ALJ’s duty to develop the record further is triggered only when there is ambigu
evidence or when the record is inadequate to allow for proper evaluation of the
evidence. Tonapetyan242 F.3d at 115®rmstrong v. Comm’r of Soc. Sec.
Admin, 160 F.3d 587, 590 (9th Cir.1998molen v. ChateB0 F.3d 1273, 1288
(9th Cir. 1996).

1.  Cognitive Deficits

Plaintiff contends the ALJ improperly declined to order neuropsychologic
testing recommended by examining psychiatriggsawyer, M.D., Ph.D. ECF
No. 12 at 6.In December 2014, Dr. Sawyer completed a psychiatric examinatig
Tr. 30%#13. He made no diagnosis but opined, “I believe the claimant would be

from seeking a mental health evaluation including neuropsygitalaesting that
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would give a direction ahead in terms of finding a way for her to seek focused

treatment.” Tr. 312. The ALJ gave little weight to Dr. Sawyer’s opinion, discussed

infra, and found that the opinion of the medical expert, Nancy Winfrey, Ph.D., that

neuropsychological testing is not necessary “is well founded and convincing.”
22.
Plaintiff asserts the ALJ disregarded that the record includes no IQ score

relied on unsupported inferenaeadeby Dr. Winfrey. ECF No. 12 at 6Plairtiff

Tr.

s and

further contends the record contains evidence of significant cognitive deficits which,

combined with the lack of 1Q scores in the record, triggered the ALJ’s duty to

develop the record. ECF No. 12 at 7, ECF No. 14 at 4.

Plaintiff asserts the record contains evidence of significant cognitive defig¢

citing in supporthe fact that Plaintiff left school in the tenth grade, was enrolled
special education throughout her schooling, has not attained a GED, and has [
unable to sustain employment due to attention and concentration difficulties. B
No. 12 at 7. Plaintiff overstates the significance of most of ttaesers First,there
Is no evidenceognitive difficulties caused Plaintiff to leave school after the tentl
grade. Plaintiff reported leaving school after her brother died by suicide, citing
depressiormnd problems with classmatedr. 79, 396 41Q Second, Plaintiff was

not in special education “throughout” her schooling; Plaintiff reported attending

special education classes from sixth to tenth grade. Tr.386.indicates she was

not in special education from the time she started school through the fifth grade.

Third, there is ndasis in the record to conclude that Plaintiff's lack of a GED is
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to cognitive difficultiesrather than lack of timenterest or any other reasonrr.
396. In fad, Plaintiff told one examinef'[s]he has taken the [GED] pretest and
passed the reading and written language portiohs.396. Thus, the evidence of
cognitive deficits cited by Plaintiff is not compelling.

Furthermore, while the record does notteamIQ test results, th&lLJ
reasonably concluded the record is not ambiguous regarding Plaintiff's intellige
Every examiner in the record found Plaintiff's intelligence is low average or
average. In 2004, many years before the relevant p&ioih G. Barnard, Ph.D.
found Plaintiff was functioning in the loaverage range based on the Shipley
Institute of Living Scale and an extrapolated estimate of the Wechsler Adult
Intelligence Scale Revised score. Tr. 398e also considered her departtman
school after the tenth grade, her participation in special education, and her lack
GED. Tr. 398. In 2009, Elisabeth Wise, RN., conducted a mental status exam
observed that Plaintiff’s intelligence appeared to be in the low average range.
409. In 2010, based on the results of théK, a brief test of intelligencdroland
Dougherty Ph.D.found Plaintiff was in the lovaverage range of intelligence. Tr.
424. Her WRAT4 reading subtest scores indicated that she reads and comprg
at an average level. Tr. 424. In 2014, Dr. Sawyer opined that Plaintiff's intellig
Is average. Tr. 312.

Moreover, Dr. Winfreytestified this is not an individual with a diagnosis of
intellectual disability and “there is no indication that fGiaimant has any 1Q score

near 70.” Tr. 68. Dr. Winfrey cited Dr. Dougherty’s finding of low average
ORDER ~10
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intelligenceandthemental status exam findings recorded by Elisabeth Wise, R.\N.

from December 20Q9ndicating low average intelligencdr. 41, 6667,424.
When asked if she agreed with Dr. Sawyer’s opinion that neuropsychological tg
would be important, Dr. Winfrey said, “[n]o.” Tr. 65. She testified that her opin
was based on his findings and her review of the entire file. Tr. 66.

Plaintiff contends Dr. Winfrey’'s opinion is based on “unsupported
inferences.” ECF No. 12 at 10. Plaintiff asserts that Dr. Winfrey inconsistently
dismissed Dr. Barnard’s Trail Makirtgst results but gave weight to his opinion

regarding Plaintiff's intellectual functioning, disregarded Plaintiff’'s education

history, and improperly considered the involvement of Child Protective Services.

ECF No. 12 at 1.2. First, D. Winfrey did na dismiss Dr. Barnard’s findings, sh¢
observed the results of the Trail Making test were slow, but noted they were
obtained 13 years prior to the hearing. Tr6G6 Her consideration of Dr.
Barnard’s opiniorwasnot inconsistent, as sheldot cite histest results in support
of her opinion. Tr. 6%8. Indeed, the ALJ gave little weight to Dr. Barnard’s
opinion because it is from the “remote past, well outside of the adjudicative per
and that finding is not challenged by Plaintiffr. 23.

Second, there is no basis to conclude Dr. Winfrey “disregarded” the fact t

Plaintiff’'s participation in special education endeztause she dropped out of

s Arguments not madeian opening brief may be deemed waivBday v.

Comm’r of Soc. Sec. Admin54 F.3d 1219, 1226 (9th Cir. 2009)

ORDER ~11

psting

on

U)

D

iod,”

nat




10

11

12

13

14

15

16

17

18

18

20

21

school ECF No. 12 atll. In discussing the requirements of Listing 12.05 for
intellectual disability, Dr. Winfrey stated,
12.05 is an extreme diagnostic issue. You're talking about someone
who's intellectually deficient, who would hat@have scores in the
second percentile or below. There’s no indication of that. And then
significant adaptive fuctioning. CPS has been in the family, in and
out, for years. And there was never any question that the mother had
that type of 1Q, and she also has in 14F [Dr. Barnard’s opinion, Tr.
396-99] described special education only froth hrough 16h
grade.
Tr. 67-68% There is no basi® conclude that Dr. Winfrey intended to imply that
Plaintiff improved or no longer needed special educatidre use of the word
“only” reasonablyreferenceshe fact that Plaintiff did not begin participation in
special edcation until the sixth gradke Even if Dr. Winfrey mistakenly believed
Plaintiff returned to regular education after tenth gréuegt, would be beside the

point. She reviewed and relied on evidence throughout the recs@ahcluding

4 “Significant adaptive functioning” references Listing 12.05, which describes
three characteristics of an intellectual disordegnicantly subaverage general
intellectual functioning; significant deficits in current adaptive functioning; and t
disorder manifested before age 28 C.F.R. § Pt. 404, Subpt. P, App8112.05.

s Plaintiff told Dr. Dougherty that she was diagnosed with ADHD in fifth grade a

that her grades were good in elementary school until the fifth grade. Tr. 419, 4

ORDER ~12
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that additional teig is not necessafy Plaintiff's participation in special
educatiordoes naton its facedemonstrate cognitive deficienéy.

Plaintiff contends that Dr. Winfrey erroneously observed that “CPS [child
protective services] has been in the family, in and out, for years. And there wa
never any question that the mother [Plaintiff] had that type of 1Q.” ECF No. 12
11, Tr. 68. The record does not include any evidence from CPS, although Dr.
Dougherty’sevaluation wasonducted after eeferral from a social worker. Tr.
417. Plaintiff notes a statement in Dr. Dougherty’s evaluation that, “[a] concern
was raised in the referral letter about her ability to understand and respond to
guestions.” Tr. 418. When asked about it, Plaintiff told Dr. Dougherty that she
loves to read, she reads wealhdshedoes not have difficulty comprehending
what she is reading, although she sometimes asks other for help understandin
when material is presented verbally. Tr. 48. Dougherty did not diagnose any
cognitive disordepor intellectual disability and found that Plaintiff functions at

low average intelligence. Tr. 427. Dr. Winfrey’'s statement that there was “ne\

s\When asked if the record was sufficient to assess Plaintiff's mental condition &

medcally determinable impairments since July of 2014, Dr. Winfrey said, “[y]es|

Tr. 60-61.
’The Court notes that “special education” is a broad term which addresses mai

different types and degrees of impairments.
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any question” that Plaintiff had the type of IQ concerning to CPS reasonably

references Dr. Dougherty’s findings and does not necessarily reflect an improper

inference by Dr. Winfrey.

Furthermore, evetf Dr. Winfrey overstated the record, and the Court does
not so find, it is not necessary for an ALJ to agree with everything an expert wi
says in order to conclude the testimony constitutes substantial evidemssell v.
Bowen 856 F.2d 81, 83 {A Cir. 1988). The ALJs conclusion that Dr. Winfrey’s

opinion is consistent with the longitudinal record is supported by substantial

evidence.
Additionally, the case cited by Plaintiff for the proposition that “there is ng
guestion that a fully and fairly developed record will include a complete set of I

scores” is distinguishable. ECF No. 12 at 6 (quoGagcia v. Comm’r of Soc. Sec
Admin, 768 F.3d 925, 930 (9th Cir. 2014). Garcia, the claimant received
disability benefits as a minor because of an intellectual disability and the issue
whether the disability persisted after she reached majddtyat 926. The ALJ
found the claimant had the severe impairment of borderline intelldanaioning
andrelied onapartial IQ scordrom an hcomplete tesn concluding that Plaintiff
did not meet a listing at step thrdd. at 92830. In that case, the Ninth Circuit
found that complete IQ scores were essential because an IQ score could have
the deciding factor at step three, and because the regulations contemplate
consideration of a complete IQ score rather than a partialldnat 931. In this

caseunlike Garcia, there is no evidence establishing a valid diagnosis of any ty
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of cognitive impairment. To the contrary, all examiners found Plaintiff is of at le
low average intelligencel-urthermore, step three and Listing 12.05 was not at iS
here because the ALJ did not find a medically determinable intellectual impairn

Last, Plaintiff contends the ALJ failed to givefelence to Dr. Sawyer’s

examining opinion over Dr. Winfrey’s nonexamining opinion. ECF No. 12 at 12.

The opinion of a nonexamining physician may serve as substantial evidence if
supported by other evidence in the recordiamonsistent with it. Andrews v.
Shalalg 53 F.3d 1035, 104(th Cir. 1995).As detailedsupraandinfra, Dr.
Winfrey’s opinion is supported by other evidence in the record. Thu8lthe
properly relied on Dr. Winfrey’s opinion. The ALJ’s conclusion that the record i
not ambiguous is supported by substantial evidence and there was no duty to
develop the record with regard to IQ or otbegnitive testing.

2. Migraines

Plaintiff contends th&LJ erred by failing to develop the record regarding
her migraines. ECF No. 12 at-18. Plaintiff asserts the ALJ was required to
develop the record by seeking a consultative examination for her migraines
because the examining physician did address them, and because her treating
provider moved out of the area. ECF No. 12 at 13.

The ALJ found that migraines are a medically determinableéionsevere

impairment. Tr. 17. A medically determinable impairmeistan impairment

which result§rom anatomical, physiological, or psychological abnormalities that

can be shown by medically acceptable clinical and laboratory diagnostic
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techniques.20 C.F.R8 416.921.The fact that a medically determinable conditio
exists does not automatically arethe symptoms are “severe” or “disabling” as
defined by the Social Security regulatior&ee e.g. Edlun®53 F.3d at 11580;
Fair v. Bowen885 F.2db97,603(9th Cir. 1989) Key v. Heckler754 F.2d 1545,
1549050 (9th Cir. 1985)A severe impairmens an impairment that significantly
limits the claimant’physical or mental ability to do basic work activities. 20
C.F.R. § 416.920(c).

The ALJdetermined that Plaintiff's headaches no more than minimally lin
Plaintiff’'s basic workactivities. Tr. 20. The ALJ noted that although Plaintiff
alleged her scoliosis causes headaches that can last for weeks, she has sough

treatment for this alleged problehilr. 20,242 The ALJ cited the January 27,

¢ The ALJ found the argument that Plaifsi mental impairments hindered her
ability to seek treatment unconvincing. Tr. MYhen there is no evidence
suggesting a failure to seek treatment is attributable to a mental impairment, it
reasonable for the ALJ to conclude that the level or &rqu of treatment is
inconsistent with the level of complaintslolina v. Astrue674 F.3d 1104,

111314 (9th Cir. 2012) Plaintiff testified she would go to thmspitalif

necessary, TiZ2, and the ALJ noted she was able to make and keep appointme
for other conditions such as an ingrown toeaaddiarrheaand she went to the

emergency department for abdominal pain. Tr. 19, 317382833. Plaintiff's
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2014, office visit record from Cheryl Hipolito, M.D., indicating Plaintiff
complained of headaches for 20 years. Tfr20,294. Dr. Hipolito diagnosed
“common migraine without mention of intractable migraiaed prescribed
Naproxen Tr. 297. At a follow up visit in March 201B)aintiff reportel,
“Headaches are also much better. Has not needed Naproxen since HA [headz
Is infrequent now.” Tr20,299. There are no othenedicalfindings regarding

headaches in the recotd.

argument to the contrary is speculative and without basis in the record. ECF N
12 at 15. The ALJ’s finding is supported by substantial evidence.

s Plaintiff cites other records as “indications” of migraines, but the referémces
migraines in the cited records are in the medical history section of treatment ng

for unrelated issues, which Dr. Jahnke testified is not objective evidence and m

not be accurate. ECF No. 12 at 14 (citing Tr. 290, 315, 333, 341, 353, 367); Tt.

57-58. Plaintiff also cites her report of migraines to Dr. Barnard during a
psychological evaluation in 2004, well before the relevant period in this case. |
No. 12 at 14 (citing Tr. 397). Additionally, Plaintiff cites hospital records for

unrelated conditions which reflect Sumatriptan was prescribed by her treating
physician for migraines in 2015. ECF No. 12 at 14 (citing Tr. 334, 342). The

records cited by Plaintiff are not compelling indicators that Plaintiff's ability to
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The ALJ also noted the testimony of the medicaleg Lynn Jahnke, M.D.,
who observed few complaints of migraines in the record. T5289. Dr.

Jahnke testified that while the record indicates Plaintiff took medication for
migraines in 2014, theme no findings oobjective evidencéhat migraires
continued Tr. 20,58. The ALJ gave great weight to Dr. Jahnke’s opinidn. 22.
Based on the forgoing, the ALJ’s finding that Plaintiff’'s migraines are nonsever
reasonable and based on substantial evidence.

Plaintiff suggests the record is incomplete because the examining physic
James Opara, M.D., did not assess Plaintiff's migraines. ECF No. 1216t I8.
Opara’s December 2014 report indicates he reviewed Dr. Hipolito’s January an
March 2014 office visit notes and that Plaintéported back pain from scoliosis
leading to migraine headaches. Tr. 303. Dr. Opara did not otherwise commen
or address migraines in his report. Tr. 3® He opined that Plaintiff has no
functional limitations. Tr. 3006. The ALJ gave great wght to Dr. Opara’s
assessment of no functional limitations. Tr. 22.

At the hearing, Plaintiff requested a consultative exam to develop the rec
regarding migraines. Tr. 887. An ALJ “has broad latitude in ordering a

consultative examination.” Aotdisultative examination may be required to resolv

perform work related activities is compromised by migraines and do not underr

the ALJ’s findings.
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an inconsistency in the evidence or when the evidence as a whole is insufficier
a determination.20 C.F.R. 8416.919asee Reed v. Massana#70 F.3d 838, 842
(9th Cir. 2001).Diaz v. Sely of Health and Human Sery898 F.2d 774, 778
(10th Cir.1990).However, thaequest for @onsultative exardoes not trigger the
ALJ’s duty to develop the recordbeeMayes v. Massanar276 F.3d 453, 4560
(9th Cir. 2001) (“An ALJ’s duty to develop the recduther is triggereanly
whenthere is ambiguous evidence or when the recarthgequate to allow for
proper evaluation of the evidence.”) (emphasis addéd)enthe content of the
few treatmat notesand Dr. Jahnke’s testimonyd recordegarding migraines is
not ambiguousr inadequate to allow for proper evaluatiddee Jenkins olvin,
No. EDCV 141796JPR, 2015 WL 4208517, at *5 (C.D. Cal. July 10, 2015)
(determining the ALJ’s findinghat the record contains insufficient evidence to
support the claimant’s contentions is not equal to a finding that the record shoy
be developed, but demonstrates that the claimant’s contentions lack merit).
Accordingly, the ALJ's duty to develop theaord was not triggered, and the ALJ
did not err.
B.  Opinion Evidence

Plaintiff contends the ALJ improperly rejected the opinions of examining
psychologist Gre@awyer M.D., Ph.D ECF No. 12 ai 6-20.

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant

(examining physicians); and (3) those who neither examine nor treat the claima
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but who review the claimantfde (nonexamining or reviewing physicians).”
Holohanv. Massanar;i 246 F.3dl195,1201-02 (9th Cir. 2001)brackets omitted).
“Generally, a treating physician’s opinion carries more weight than an examinir
physician’s, and an examining physician’s opinion carries more weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to those that are not, and to the opinions of
specialists concerning matters relating to their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physician’s opinion is uncontradicted, an ALJ
reject it only by offering “clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427F.3d 1211, 1216 (9th Cir. 2005)
“However, the ALJ need not accept the opinion of any physician, including a
treating physician, if that opinion is brief, conclusory and inadequately supportg
by clinical findings.” Brayv. Comm’r of Soc. Sec. Admie¥4 F.3d1219,1228
(internal quotation marks and brackets omitted). “If a treating or examining
doctor’s opinion is contradicted by another doctor’s opinion, an ALJ may only
reject it by providing specific and legitimate reasons that are supported by
subsantial evidence.”Bayliss 427 F.3d at 1216 (citingesterv. Chater 81 F.3d
821,830-31 (9th Cir. 1995).

Dr. Sawyer completed a psychiatric evaluation in December 2014. Fr. 3(
13. He made no diagnosis and stated, “[t]his is a very difficult cadweer

symptoms do not fit into a typical psychiatric diagnosis at this time.” Tr. 312.
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Despite assigning no diagnosis, Dr. Sawyer indicated Plaintiff may have some
difficulty understanding, carrying out, and remembering complex ghdtép
instructiors; would probably have some difficulty performing work activities on g
consistent basis without special or additional instructions; and would have
difficulty sustaining concentration and persisting in work related activity at a
reasonable pace. Tr. 313. He opined Plaintiff would have no difficulty in any
other functional area. Tr. 3113. Dr. Sawyer recommended a mental health
evaluationincluding neuropsychological testing “give a direction ahead in terms
of finding a way for her to seek focusedatment’ Tr. 312.

The ALJ gave little weight to Dr. Sawyer’s opinion. Tr. Zecause Dr.
Sawyeis opinion was contradicted by the opinion of the medical expert, Dr.
Winfrey, Tr. 80-69, the ALJ was required to provide specific and legitimate
reasons for rejecting D&awyets opinion. Bayliss 427 F.3d at 1216.

First, the ALJ found the limitations assessed by Dr. Sawyer are inconsist
with his generally benign findings on examination. Tr. 23discrepancy between

aproviders clinical notes and observations and the provider’s functional

assessment is a clesrd convincing reason for not relying on the doctor’s opiniop.

Bayliss 427 F.3cat1216 The ALJ noted that Dr. Sawyer’s finding that Plaintiff
did not have any psychiatric impairments is inconsistent with the psychological
limitations assessedir. 23. Plaintiff suggests the ALJ overstepdadmakingan
improper medical conclusion in interpreting Dr. Sawyer’s opinion. BGFL2 at

18. However, the All appropriately relied on Dr. Winfrey’s testimony that Dr.
ORDER ~21
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Sawyer found Plaintiff's attention is gd, andthatthere is no evidence his mental
status exam finding® show significant memory difficultyTr. 23, 62, 6566. Dr.
Winfrey observed Dr. Sawyer found Plaintiff is capable of following complex
instructions and, “[t]here’s nothing to indicate significant memory issues and ve
rare, | would add, he has given absolutely no diagnosis.” Tr. 65. Dr. Winfrey a
noted other evidence in the file supporting her conclusion. Tr. 66. fhieualJ
did not make an unsupported medical conclug@ALJ’s determinationhat the
limitations assessed by Dr. Sawyer are inconsistentthwtimitations assessésl
supported by substantial evidence

Second, the ALJ gave greater weight to Dr. Winfrey’s opinion and found
IS more consistent with the longitudinal record than Dr. Sawyer’s opinion. Tr. 2
The opinion of an examining or treating physician may be rejected based in pa
the testimonyf a norexamining medical advisor when other reasons to reject tf
opinions of examining and treating physicians exist independent of the non
examining doctds opinion. Lester 81 F.3d at 83{citing Magallanes v. Bowen
881 F.2d 747, 7555 (9th Cir.1989);Roberts v. Shalal&66 F.3d 179 (9th Cir.
1995). TheALJ noted that Dr. Sawyer implied that Plaintiff may have an
undiagnosed neuropsychological condition. Tr. 23, 312. However, the ALJ
observedhat Dr. Sawyer did not review the neurologicatitey from Dr. Barnard
or Dr. Dougherty, but Dr. Winfrey did. Tr. 2®laintiff contends there is no
reason to believe that Dr. Sawyer’s opinion would have changed had he reviey

other evidence in the record, ECF No. 12 at 19, but that is beside iihe Poe
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ALJ gave weight to Dr. Winfrey’s determination that Plaintiff does not have an
intellectual disability based on her review of Plaintiff's performance on multiple
psychological evaluations, her performance in school, and her observed and

reported functioning. Tr. 22ee supra Thus, the ALJ’s conclusion that Dr.

Winfrey’s opinion is more consistent with the longitudinal record is supported by

substantial evidence.

Plaintiff also reiterates the argument that Dr. Sawyer’s opinion should haj
beengranted more weight than Dr. Winfrey’s opinion because Dr. Sawyer
examined Plaintiff. ECF No. 12 at 19. As discussgatg Dr. Winfrey’sopinion
Is supported by other evidence in the record and the ALJ reasonably relied on

giving less weight to DrSawyer’s opinion.Seelester 81 F.3d at 831

CONCLUSION

Having reviewed the record and the ALJ’s findings, this Court conclude
ALJ’s decision issupportedoy substantial evidence and free of harmful legal en
Accordingly,

1. Plaintiff's Motion for Summary Judgment, ECF No. 12DEENIED.
I
I
I
I
I
I
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2. Defendat’'s Motion for Summary Judgment, ECF N@, is GRANTED.
IT IS SO ORDERED. The District Court Clerk is directed to enter this
Order and provide copies to counsel. Judgment shall be entei2efémdantand
the file shall beCLOSED.
DATED September 13, 2019
s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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