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bmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Apr 26, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BARBARA H.,
NO: 4:18-CV-5118RMP
Plaintiff,
ORDER GRANTING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENTAND DENYING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

BEFORE THE COURT are crossotions for summary judgment from
Plaintiff Barbara H.} ECF No.11, and the Commissioner of Social Security (the
“Commissioner”), ECF Nol2. Plaintiff seeks judicial review, pursuant to 42
U.S.C. 8§ 405(g)of the Commissioner’s denial of her claim for supplemental
security income under Title XVI of the Social Security Act (the “Act”). The Cou

has considered the parties’ briefings andathministrativerecord, and is fully

1In the interest of protecting Plaintiff's privacy, the Court will use Plaistifif'st

Doc. 14

It

name and last initial, and, subsequently, Plaintiff's first name only, throughout this

decision.
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informed. For the reasons discussed below, the GBRANTS Plaintiff's Motion
for Summary Judgment, ECF No. 11, &ENIES Defendant’s Motion for
Summary Judgment, ECF No. 12.
BACKGROUND

A. Plaintiff's Claim for Benefits and Procedural History

Plaintiff protectively filed an application for supplemental security income
May 17, 201.3. AdministrativeRecord (“AR”) 245542 Plaintiff alleged that her
onset date was December 5, 2011, but later amended the alleged onsédVidaté
15, 2013 AR 18,57-59 Plaintiff was 39 years old at the time of her alleged ons
date andllyears old on her amended alleged onset dalte. has aAssociate of
Sciencedegrean Graphic Technology. AR 59. The Commissioner initially deni
Plaintiff's application for supplemental security income and denied Plaintiff's
application upon reconsideration. ARG-33, 13840. Plaintifftimely requested a
hearing. AR14143.

B. December 8, 201%learing

A video hearing took place before Administrative Law Judge (“ALJ")
Elizabeth Watsoon December 8, 2015. AR 483. The ALJ informed thélaintiff

of the right to representatipandPlaintiff requested a continuance to obtain

2The AR is filed at ECF No. 9.
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representation. The ALJ granted Plaintiff's request and continued the hedhg.

49-52.

C. October 7, 2016 Hearing

A second video hearing took place befduelgeWatson on October 7, 2016,
with Plaintiff represented by attorney Chad HatfiehkR 54-87. Plaintiff

responded to questis from her attorney and Judge Watson. AR/B9 A
vocational expert, Mark McGowan, also appeared at the heahiRgr 7-82.

D. March 16, 2017 Hearing

A supplemental video hearing took place before Judge Watson on March
2017, with Plaintiffagainrepresented by attorney Chad HatfielR 88-103.
Plaintiff responded to questions from her attorney and Judge Watson. -AR 98
vocational expert, Frank Lucas, also appeared at the he&ih@9-102.

E. ALJ’s Decision

OnMarch 28, 2017, the ALissued an unfavorable decision for Plaintiff. AR

15-33. Utilizing the fivestep evaluation process, Judyatsonfound:

Step one:Plaintiff had not engaged in substantial gainful activity since her

amended alleged onset dateMadrch 15, 2013 AR 20.
Step two: Plaintiff has the following severe impairmentsrvical
degenerative disc disease Bartolotti’'s syndrome and lumbar datjeaelisc

disease, status post fusjonigraines; chronic depression; dysthymic disord

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 3
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panic disorder without agoraphobia; right carpal tunnel syndrome, status
release; and obesityAR 20.

Step three:Plaintiff does not have an impairment or conation of

impairments that meets or medically equals one of the listed impairments i

20 C.F.R. Part 404, Subpart P, Appendix 1. 2R
Residual Functional Capacity (“RFC”): The ALJ found that Plaintiff had
the RFC to

perform a reduced range of light work. She can lift and/or carry
20 pounds occasionally and 10 pounds frequently. She can stand
and/or walk each for about two hours in an eigbiir workday

with normal breaks, and she can sit for about six hours in an
eighthour workday with normal breaks. She requires the use of
a cane to ambulate, and she must avoid uneven terrain. The
claimant is limited to no more than frequent bilateral foot control
operation. The claimant is limited to no more than occasional
climbing of ramps or stairs and no climbing of ladders, ropes, or
scaffolds. She is limited to no balancing and no more than
occasional stooping, kneeling, crouching, and crawling. The
claimant must avoid all unprotected heights and all excessive
vibration. The claimant can understand and carry out simple
instructions. She is limited to no more than occasional,
superficial contact with coworkers and supervisors.

AR 23-24.

Step four: Plaintiff is incapable of performing past relevant work. 2R
(citing 20 C.F.R. 8 416.965). Plaintgfpast redvant work includes day
care worker Id.

Step five: Considering Plaintiff'sage,education, work experience, and RF(C

Plaintiff can work jobs that exist in significant numbers in the national

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT -4
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economy. AR32. Specifically, the ALJ found that Plaintiff can workaas

marketing clerk, garment sorter, and routing clefliR 33.

The ALJs decision became the final decision of the Commissioner when
Appeals Council denied Plaintiff's request for review on May 13, 28R 1-4.
Plaintiff now seeks judicial review.

APPLICABLE LEGAL STANDARDS
A. Standard of Review
Congress has provided a limited scope of judicial review of a Commissio

decision. 42 U.S.C. 805(g). A court may set aside the Commissioner’s denial

the

ner’'s

ol

benefits only if the ALJ’s determination was based on legal error or not supported by

substantial evidenceSee Jones WHeckler, 760 F.2d 993, 995 (9th Cir. 1985) (citin
42 U.S.C. #05(g)). “The [Commissioner’s] determination that a claimant is not
disabled will be upheld if the findings of fact are supported by substantial evide
Delgado v. Heckler722 F.2d 570572 (9th Cir. 1983) (citing 42 U.S.C495(Q)).
Substantial evidence is more than a mere scintilla, but less than a preponderar

Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 19MgCallister v.

Sullivan 888 F.2d 599, 66D2 (9th Cir. 1989). Substantial evidence “means sug

evidence as a reasonable mind might accept as adequate to support a conclug
Richardson v. Peralegl02 U.S. 389, 401 (1971) (citations omitted). “[S]uch
inferences and conclusions as the [Commissioner] may reasonably draw from

evidence” will also be upheldMark v. Celebrezze348 F.2d 289, 293 (9th Cir.

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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1965). On review, thdistrict court considers the record as a whole, not just the
evidence supporting the decisions of the Commissiohgretman v. 3livan, 877
F.2d 20, 22 (9th Cir. 1989) (quotitprnock v. Harris 648 F.2d 525, 526 (9th Cir.
1980)).

It is the role of the trier of fact, not the reviewing court, to resolve conflicts
evidence.Richardson402 U.S. at 400. If evidence supports more than one rati
interpretation, the court may not substitute its judgment for that of the
Commissioner.Tackett v. Apfell80 F.3d 1094, 1097 (9th Cir. 1998Jlen v.
Heckler, 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supporteq
substantial evidence will still be set aside if the proper legal standards were no
applied in weighing the evidence and making a decidBrawner v. Sec’y of Health
& Human Sers., 839 F.2d 432, 433 (9th Cir. 1988). Thus, if there is substantial
evidence to support the administrative findings, or if there is conflicting evidena
that will support a finding of either disability or nondisability, the finding of the
Commissioner isanclusive. Sprague v. Bowe812 F.2d 1226, 12230 (9th Cir.
1987).

B. Definition of Disability

5N
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[

e

The Social Security Act defines “disability” as the “inability to engage in any

substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste

can be expected to last for a continuous period of not less than 12 months.” 4
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U.S.C. 88423(d)(1)(A), 1382c(a)(3)(A). The Act also provides that a claimant §

be detemined to be under a disability only if her impairments are of such severity

that the claimant is not only unable to do her previous work, but cannot, consid
the claimant’s age, education, and work experiences, engage in any other sub
gainful work which exists in the national economy. 42 U.S.GAZXd)(2)(A),

1382c(a)(3)(B). Thus, the definition of disability consists of both medical and

vocational component€£diund v. Massanar53 F.3d 1152, 1156 (9th Cir. 2001).

C. SequentialEvaluation Process

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled. 20 C.FBR03.1520416.920. At
step onethe decision makeatetermines if the claimaig engaged in substzal
gainful activities. If the claimant is engaged in substantial gainful activities, ber
are denied. 20 C.F.R. 88 404.1520(a)(4%(1%.920(a)(4)(i).

If the claimant is not engaged in substantial gainful activities, the decisior
maker proceed® step two and determines whether the claimant has a medicall
severe impairment or combination of impairments. 20 C.F.R0881.520(a)(4)(ii),
416.920(a)(4)(ii). If the claimant does not have a severe impairment or combin
of impairments, the digdlity claim is denied.

If the impairment is severe, the evaluation proceeds to the thirdrstepich
the decision makazompares the claimant’s impairment with a number of listed

impairments acknowledged by the Commissioner to be so severe as to preclug

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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gainful activity. 20 C.F.R. 8804.1520(a)(4)(iii), 416.920(a)(4)(iiizee als®0
C.F.R. 8404, Subpt. P, App. 1. If the impairment meets or equals one of the lis
Impairments, the claimant is conclusively presumed to be disabled.

If the impairment is not one conclusively presumed to be disabling, the
evaluation proceeds to the fourth stepywhichthe decision maketetermines
whether the impairment prevents the claimant from performing work that she h
performed in the past. If the plaintiff is able to perform her previous work, the
claimant is not disabled. 20 C.F.R.4%.1520(a)(4)(iv), 416.920(a)(4)(iv). At thi
step, the claimant’s RFC assessment is considered.

If the claimant cannot perform this work, the fifth and final step épitocess

Is todetermine whether the claimant is able to perform other work in the nation

economy considering h&FC,age, education, and past work experience. 20 C.F.

§§404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v. Yuckerts82 U.S. 137 (1987).
The initial burden of proof rests upon the claimant to establish a prima fa
case of entitlement to disability benefiRhinehart v. Finch438 F.2d 920, 921 (9th
Cir. 1971);Meanel v. Apfell72 F.3d 1111, 1113 (9th Cir. 1999). The initial burd
Is met once the claimant establishes that a physical or mental impairment prevs
herfrom engaging in her previous occupatidveane] 172 F.3d at 1113The
burden then shifts, at step five, to the Commissioner to show that (1) the claimi

can perform dter substantial gainful activity, and (2) a “significant number of jol

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT -8
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exist in the national economy” which the claimant can perfdfaal v. Heckler 722
F.2d 1496, 1498 (9th Cir. 1984).
ISSUES ON APPEAL
l. Did the ALJ err by affording less weight tothe opinions of
Barbara’s treating physicians?
I. Did the ALJ err by finding that Barbara’s impairments do not
meet or equal a Listing at step three?
[ll.  Did the ALJ err by affording little weight to the lay witness
testimony?
IV. Did the ALJ err in her assessmentfoBarbara’s subjective
complaints?
V. Did the ALJ meet her burden at step five?
DISCUSSION
A.  Medical Opinion Evidence
Plaintiff contendghat the ALJ improperly rejected the opinions of tneating
medical providersAlbert Randolph, M.D., and Jason Dreyer, DELF No. 1lat
10-11. The Commissioner argues that the ALJ appropriately weighed and eval
the opinions of Dr. Randolph and Dr. Dreyer. ECF No. 12 at 3,
The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambigstie the record Magallanes v. Bowen

881 F.2d 747, 750 (9th Cir. 1989The ALJ'sfindings“must be supported by

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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specific, cogent reasonsReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).
The ALJ may “draw inferences logically flowing from thadence.” Sample v.
Schweiker694 F.2d 639, 642 (9th Cir. 1982)

Social Security regulations provide that for claims filed before March 27,
2017,more weight is given to a treating physician’s opinion than to the opinion ¢
physician who does not treat the claimar8eelester v. Chater81 F.3d 821, 830
(9th Cir. 1993. The opinion of a treating doctor is given “controlling weight” if it
“is well-supported by medically acceptable clinical and laboratory diagnostic
techniques and is not inconsistevith the other substantial evidencetihe
claimant’§ case record.” 20 C.F.R.4.6.927(c)(2)rescinded effective March 27,
2017) “When a treating docta opinion is not controlling, it is weighted accordir
to factors such as the length of the treatment relationship and the frequency of
examination, the nature and extent of the treatment relationship, supportability
consistency with the recofdRevels v. Berryhill874 F.3d 648, 654 (9th Cir. 2017

see als®0 C.F.R 8 416.927 (c)(2)<6).

If the ALJ finds thatlie opinionof atreatingphysician is not contradicted, the

physician’s opiniorcan only be rejectedith clear and convincing reasons

supported by substantial evidendgayliss v. Barnhart427 F.3d 1211, 1216 (9th

3 For claims filed on or after March 27, 2017, the Commissioner no longer defe
or gives any specific evidentiary weight to any medical opinions. 82 Fed. Reg.
585253.

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Cir. 2005). If a physician’s opinion is contradicted, the ALJ can reject that opini
with specific and legitimate reasons that are based on substantial evidence in
record. Andrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995An ALJ can
satisfy the ‘substardl evidence’ requirement bgétting out a detailed and thoroug
summary of the facts and conflicting clinical evidence, stating [her] interpretatig
thereof, and making findings. Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir.
2014)(quotingReddick 157 F.3d at 725

An ALJ may rejecinedicalopinions that are internally inconsisteiMan
Nguyen v. Chaterl00 F.3d 1462, 1464 (9th Cir. 1996¢e also Baylis127 F.3d at
1216. The ALJ need not accept the opinion of a treating physician that is
conclusory, brief, and unsupported by the record as a whole or by objective mg
findings. Batson v. Comim of the Soc. Sec. Admji359 F.3d 11901195 (9th Cir.

2004) However,‘[w]here an ALJ does not explicitly reject a medical opinion @r

forth specific, legitimate reasons for crediting one medical opinion over another

[she] errs.” Garrison 759 F.3d at 1012. Thu®n ALJ errs when [she] rejects a

olf

he

h

n

rdical

5e

medical opinion or assigns it little weight while doing nothing more than ignoring it,

asserting without explanation that another medical opinion is more persuasive,

criticizing it with boilerplate language that fails to offer a substantive basis fidr [H

conclusion.” Id. at1012-13. Wherean ALJ “fails to provide adequate reasons for

rejecting the opinion of a treating or examining physi¢itirat opinion is credited
“as a matter of law."Lester 81 F.3d at 834.

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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1. Dr. Albert Randolphs 2013 Opinions

Plaintiff first argues that the ALJ inappropriategjectedDr. Albert
Randolph’s March 2013 and September 2013 opinions. ECF No. 11 Btr.11.
Randolph is one of Plaintiff's treating physiciarihe ALJ affordedr. Randolph’s
2013 opinions little weight. AR 28.

Dr. Randolph examined Plaintiff and completed a Department of Social a
Health Services'DSHS’) Physical Functional Evaluatidorm in Marchof 2013.
AR 353-59. Dr. Randolph diagnosed Plaintiff with headachiédJ syndrome
posttraumatienyofascial syndromelepressionand anxiety. AR 354358. Dr.
Randolph assessed three moderate limitations and one meenzeed
limitation in Plaintiff's ability to complete basic work activities. AR 354. Dr.
Randolph further assesstht Plaintiff can perfornsedentary work in a regular
predictable manner despite her impairments. AR 355.

Dr. Randolph examined Plaintiff and completed a second DSHS Physica
Functional Evaluation form in September 2013. AR-8308553-55. Dr. Randolph
diagnosedPlaintiff with lumbosacral back discomfort with findings of Bertolotti
syndrome and arthralgia in her hands. AR, Z81. Dr. Randolph assessed two
marked limitatios in Plaintiff's ability to complete basic work activities. AR 554.
Dr. Randolphfurtherfound thatPlaintiff is “at least restricted to sedentary work or]
severely limited by [her diagnoses] with marked interference of ability to perfori

work tasks.” AR510, 555.

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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The ALJ gave little weight to Dr. Randolph’s 2013 opinibesause “his
limitation to sedentary work is internally inconsistent with his assertion that the
claimant had marked limitation in performing any work tasks.” AR 28. The AL,
further explainedhat“such limitations are inconsistent with the record asaley
including the objective findings of the-person examination, the claimant’s
longitudinal treatment records, her activities of daily living, and her ongoing wo
activity.” Id.

The ALJ’s outright rejection of Dr. Randolph’s 2013 opinions waslliega
erroneous.First, the ALJ failed to determine wheth&r. Randolph’sopinionsare
entitled to controlling weightSeeAR 27-28. Ifhisopinions are not entitled to
controlling weight, the ALJ erred by failing to apply the appropriate factors in
dete@mining the extent to which the opin®should be creditedSuch factors
includethe length of the treatment relationship and the frequency of examinatig
the nature and extent of the treatment relationship, supportability, and consiste
with the recod. See20 C.F.R8 416. 927(c)(2)«6).

Second, an AL#&nay rejecimedicalopinions that are internally inconsistent.
SeeVanNguyen 100 F.3dcat 1464. A discrepancy between a provitenotes and
observations and the providerfunctional assessment is a clear and convincing
reason for not relying on the docteopinion. Bayliss 427 F.3d at 1216Here the
ALJ only provides a conclusory statement that Dr. Randolph’s “limitation to

sedentary work is internally inconsistent with his assertion that the claimant ha

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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marked limitation in performing any work tasks.” AR ZBne ALJ fails toprovide
any analysis as to whylimitation to sedentary work (“Able to life 10 pounds
maximum and frequently [] lift or carry lightweight articles. Abdewalk or stand
only for brief periods.”) is inconsistent with a finding of marked severity (“Very
significant interference with the ability to perform one or more basicwelated
activities.”). AR 55455. Further, the ALJ does not identify any digancy
between Dr. Randolph’s notes and observations and his functional asses§waen
AR 27-28. Thus, the ALdlid notsufficiently explain how Dr. Randolph’s March g
September 2013 opinismreinternally inconsistent.

Finally, the ALJ did not expssly find that Dr. Randolph’s 2013 opinions
were contradicted by any of the other physicia®seAR 27-28. Nevertheless, the
ALJ failed to offer clear and convincing or specific and legitimate reasons for
rejecting Dr. Randolph’s opiniondhe ALJ’s cetermination that Dr. Randolph’s
opinions were contradicted by “the objective findings of thparson examination,
the claimant’s longitudinal treatment records, her activities of daily living, and h
ongoing work activity” are conclusonAR 27-28. The ALJ'sreasonings far from
meeting the substantial evidence requirement which can be ddsettoyg out a
detailed and thorough summary of the facts and confliclingcal evidence, stating
[her] interpretation thereof, and making findi&ig Garrison, 759 F.3dat1012 The
ALJ failed to specifically cite any conflicting clinical evidence or any other placq

the record that contradict&. Randolph’s 2013 opinions.

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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The Court finds that the ALidnproperlyafforded Dr. Randolph’s 2013
opinions little weighbecause the finding wémsed on legal errandnot supported
by substantial evidence

2. Dr. Albert Randolphs 2016 Opinion

Plaintiff argues that the ALJ inappropriategjectedDr. Randolph’s
September 2016 opinion. ECF No. 11 atll2 The ALJaffordedDr. Randolph’s
2016 opinionlittle weight AR 29.

Dr. Randolph examined Plaintiff and completed an Attorney Interrogatory
form in September 2016AR 835-36, 856-58. Notabl, Dr. Randolph diagnosed
Plaintiff with Bertolotti s syndrome, lumbar disc disease, degenerative joint dise
left leg paresthesjand left legarthralgia Id. Dr. Randolph noted that, “[Plaintiff]
tries to work from home with computer but can only work about hour to hour hg
[sic] the time and must lay down up to several times a day thifisicjgf the
situation.” AR 859. Dr. Randolph also assdthat Plaintiff would miss on
average four or more days per modtle to medical impairmentAR 836.

The ALJ gave little weight to Dr. Randolph’s 2016 opinion because “it is
inconsistent with the record as a whole, including the objective medical findings
claimant’s activities of daily living, and her work activity after the alleged onset
date?” AR 29. The ALJ notedhatPlaintiff testifiedthatshe was working durinthe

2016 hearing.Id.

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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The ALJ failed toexplain her findings, as required by lavefore rejecting the
2016 opinion of Dr. Randolph. As with Dr. Randolph’s 2013 opinitres ALJ
failed to determine whether t20160pinionof Dr. Randolphs entitled to
controlling weight. SeeAR 29. If the opinions not entitled to controlling wght,
the ALJ erred by failing to apply the appropriate factors in determining the exte
which the20160pinion should be creditedsee20 C.F.R. § 416. 927(c)(6).

The ALJ failed to consider factors such as the length of the treatment relgtjons

nt to

Ni

the frequency of examination, the nature and extent of the treatment relationship, the

amount of relevant evidence that supports the opjaiod the quality of the
explanation providedSeed.

Next, the ALJ erred when she did not explicitly rejBect Randolph’s 2016
opinionwith specific and legitimate reasoasby crediting other providers over Dr
Randolph.SeeAR 29; Garrison, 759 F.3d at 1012The ALJ’s conclusory
determination that Dr. Randolph’s opiniaasinconsistent wittfthe record as a
whole, including the objective medical findings, the claimant’s activities of daily]
living, and her work activity after the alleged onset dat@issfficient AR 29.
The ALJ fails to explain the decision to afford Brandolph’s 2016 opinion little
weight beyond this single sentendd. The ALJ faisto meet the substantial
evidence requirement because she assigned Dr. Randolph’s 2016 opinion littlg
weight while doing nothing more than “asserting withexyplanatiorthat another

medical opinion is more persuasive” and “critic[& with boilerplate language

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT -6
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that fails to offer a substantive basis for [her] conclusidbdirison 759 F.3d at
1012.

For these reasons, the Court finds that the ALJ improperly atidpd.
Randolph’s 2016 opinion little weigbecause the finding wéssed on legal error
andnot supported by substantial evidence

3. Dr. Jason Dreyets 2016 Opinion

Plaintiff argues that the ALJ inappropriategjectedthe 2016 opinion ofier
treating physician, Dr. DreyeilECF No. 11 at 15The ALJ afforded Dr. Dreyer’s
opinion some weightecause ‘it is internally inconsistent, and the limitation of
lifting 15 pounds was of limited duration.” AR 28.

Dr. Dreyer examined Plaintiff and completed a DSHS Physical Functional
Evaluation form in January 2016. AR /&5. Dr. Dreyer diagnosdelaintiff with
neural braminalstenosis of lumbar spine, spondylosis of lumbar region,
spondylosisand s/p(“status pas) lumbar spinal fusionAR 823. Dr. Dreyer
assessed th#tese diagnoses had a marked limitation on Plaintiff's ability to sit,

stand, walk, lift, carry, push, pull, reach, stoop, and croladthDr. Dreyernoted

thatPlaintiff couldnot lift over fifteen pounds and that she could not bend or twist at

the waist Dr. Dreyer furtheassessed that Plaintiff would be capable of performing
sedentary work AR 823-24. Dr. Dreyer was unable to estimate how long the
limitations onPlaintiff's work activities would persist without furth@valuation.

AR 824.

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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An ALJ may rejectmedicalopinions that are internally inconsistei@eeVan
Nguyen 100 F.3cat 1464. However, the ALJ erred by finding Dr. Dreyer’s opinio|
was internally inconsistent. Dr. Dreyer assessed that Plaintiff could never lift o
fifteen pounds. AR 823. Thus, in the chdxk portion of the DSHS Functional
Evaluation, Dr. Dreyer assessed Plaintiff would be capable of sedentary werk.
824. Notably, there is no work levblat corresponds exactly with a lifting
limitation of fifteen pounds SeeAR 824 cedentary work is defined as “[a]ble td li
10 pounds maximum and frequently lift or carry lightweight articke=dlight work
Is defined as “[a]ble to lift 20 pounds maximum and frequently lift or agorio 10
pounds”). The checkbox for sedentary worknost closely fits Plaintiff's lifting and
carrying limitation without exceeding her ability to lift a maximunfitiéen
pounds. In other word8r. Dreyer’'s assessmeot “sedentary worK with a
limitation of lifting ten poundss not internally inconsistent with Dr. Dreyer’s
assessmerthat Plaintiff could not lift over fifteen pounds.

The ALJ summarily states, “the record as a whole supports a finding that
claimant could lift and carry up to 20 pounds occasionally and 10 pounds frequ
with some additional limitations.” AR 29. However, the ALJ failed to provide
adequate explanations to make this finding despite Dr. Dreyer’s findingl&hiatiff
could notlift more than fifteen pounds, AR 823, and Dr. Randolph’s findings tha

Plaintiff could not lift more than ten pounds, AR 355, 555.
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Additionally, the ALJ incorrectly notes that Dr. Dreyer opined that Plaintif
“could perform light exertion activity withia year . . ..” AR 28. However, Dr.
Dreyer does nagprofferthis opinion. This opinion was asserted by a DSHS
Assigned Contractor, Trula Thompson, M.D., who reviewed Dr. Dreyer’'s 2016
opinion. AR 83%38. Dr. Dreyer opined the estimated duration that Plaintiff would
be limited to performing sedentary work is “TBD [to be decided] pending next
neurosurgical evaluation.” AR 824. Thus, Dr. Dreyer does not make an opinign
regarding whether the lifting limitation satisfies the twetwenth duratioal
requirement. 20 C.F.R. 8§ 416.9009.

The ALJ failed to offer clear and convincing or specific and legitimate regsons
for rejecting Dr. Dreyer’s opinionThe Court finds that the ALJ improperly
afforded Dr. Dreyer’s 2016 opinion some weighbtit was ot supported by
substantial evidence
B.  Additional Assignments of Error

Plaintiff additionally argues that the ALJ improperly rejected lay witness
testimony and Plaintiff's sympio claims and failed to conduct proper assesssnent
at stegthree and five. ECF Nd1 at 8. Because the analysis of theggiments
Is dependent on the ALJ’s evaluation of medical evidence, which the ALJ is
instructed to reconsider on remand, the Court declines to address these challepges
here.

I
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C. Remedy

The decision whether to remand for further proceedings or reverse and g
benefits is within the discretion of the district couvtcAllister v. Sullivan888 F.2d
599, 603 (9th Cir. 1989). An immediate award of benefits is appropriate where
useful purpose would be served by further administrative proceedings, or wher
record has been thoroughly developadiiney v. Seég of Health & Human Serys
859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay caused by remand wol
“unduly burdensome. Terry v. Sullivan 903 F.2d 1273, 1280 (9th Cir. 1996¢e
also Garrison 759 F.3d at 1021 (noting that a district court may abuse its discre
not to remand for benefits when all of these conditions are met). This policy is
based on the “need to expeeddisability claims.”Varney 859 F.2d at 1401. But
where there are outstanding issues that must be resolved before a determinati
be made, and it is not clear from the record that the ALJ would be required to f
claimant disabled if all the elence were properly evaluated, remand is appropri
See Benecke v. BarnhaB79 F.3d 587, 5996 (9th Cir. 2004)Harman v. Apfel
211 F.3d 1172, 11780 (9th Cir. 2000).

Although Plaintiff requests a remand with a direction to award benefits, E
No. 11 at 15, 16, 2(Plaintiff also requests a remand for further administrative
proceethgs, ECF No. 11at 21, which the Court finds appropriateee Treichler v.
Commr of Soc. Sec. Admin/75 F.3d 1090, 11684 (9th Cir. 2014)Holding that

remand for kbnefits is not appropriate when further administrative proceedings
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would serve a useful purposdjere, the ALJ improperly considered medical
opinion evidence, which calls into question whether the assessednidF€Esalting
hypothetical propounded to threcational expert are supported by substantial
evidence.“Where’ as here’there is conflicting evidence, and not all essential
factual issues have been resolved, a remand for an award of benefits is
inappropriaté. Id. at1101. Thus the Court remands this case for further
proceedings.

On remand, the ALJ must reconsider the medical opinion evidence, and
provide legally sufficient reasons for evaluating all of the relevant limitations
assessed in these opinions, including preciséi@it to substantial evidence in the
record to support those reasons. If necessary, the ALJ should order additional
consultative examinations and, if appropriate, take additional testimony from
medical experts. The ALJ should also reconsider the cnégidilalysis and lay
witness testimony. Finally, the ALJ should reassess Plaintiff's RFC and, if
necessary, take additional testimony from a vocational expert which includes al
the limitations credited by the ALJ.

Accordingly,IT IS SO ORDERED:

1. Plaintiff's Motion for Summary JudgmerECF No. 11, is GRANTED,

and the matter REMANDED to the Commissioner for additional
proceedings consistent with this Order.

2. Defendant’s Motion for Summary Judgemdf©F No. 12 isDENIED.
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3. Judgment shall be entered in favor of Plaintiff.
IT IS SO ORDERED. The District Court Clerk is directed to enter this
Order, provide copies to counsel, enter judgment as direstd@LOSE this case.
DATED April 26, 2019
s/ Rosanna MaloU?eterson

ROSANNA MALOUF PETERSON
United States District Judge
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