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linger LLC v. Vanfossen

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Nov 27, 2018
UNITED STATES DISTRICT COURT .., ; ycuor cuen

EASTERN DISTRICT OF WASHINGTON
WALBRIDGE ALDINGER LLC, a No. 4:18-CV-05141-SMJ
Michigan corporation,
ORDER DENYING MOTION TO
Plaintiff, DISMISS
V.

MICHAEL VANFOSSEN, an
individual,

Defendant.

Before the Court, with oral argumens, Defendant Michael Vanfosser
Motion to Dismiss Claim Brought Under @R and Tortious Interference Clair
ECF No. 18. Plaintiff Walbridge AldingdtLC (“Walbridge”) thereatfter filed it
First Amended Complaint. ECF No. 23.

An amended complaint supersedesdhginal complaint in its entiretyyal

which renders a motion to dismiss madtilliamson v. Sacramento Mortg., In
No. CIV. S-10-2600 KJM, 2011 WL 459189at *1 (E.D. Cal. Sept. 30, 201
“However, when the amended complainsighstantially identical to the origin

complaint, an amended complaint willtnmoot the pending motion to dismis
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Oliver v. Alcoa, Inc. No. C16-0741JLR, 2016 WHK734310, at *2 n.3 (W.D.

Wash. Sept. 12, 2016).

Here, Vanfossen agrees that his motbecame moot as to the Compt
Fraud and Abuse Act claim t&use it was removed in its entirety. ECF No.
And the remaining claim for tortious interésce is identical in both the origir
and amended complaints. As suthe Court entertains the motiénHaving
reviewed the pleadings and the file in thsatter, the Court is fully informed a
denies the motion.

BACKGROUND

Walbridge is a full-service construasti company. ECF N&3 at 3. On o
about March 26, 2018, Microsoft Cumration (“Microsoft”) awarded th
construction of a multi-million dollar proje¢the “Project”) toWalbridge as th
preferred contractor during the first stagf a two-stage telering method o
procurement.Id. As part of the bidding pcess, Walbridge executed
nondisclosure agreement with Microsddt.

Walbridge then hired Vanfossen as aise project manager to oversee
Project.ld. Vanfossen’s employment lastébm May 8, 2018 to July 8, 201

when Vanfossen abruptly resigneddaaccepted employment elsewhetd.

1 As the Court finds that oral arguméstnot warranted under Local Civil Ry
7()(3)(B)(iii), the Court considered thaotion without oral argument on the d
signed below.
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During his employment, Vangsen was aware of the nosalosure agreement that

Walbridge had signed and svaepeatedly reminded of the confidential naturg of

the information concerning the Projelct. at 4.

In the weeks leading up to his resagijon, Vanfossen fwarded at least

forty-one emails to Isi personal Gmail accourthe emails containednter alia,
Walbridge’s customized reports and downts, construction design schemati

and operating procedurdd. at 4—-8. Vanfossen s emailed to Isipersonal Gmajl

CS,

account confidential and proprietary dowents belonging to Microsoft, such |as

draft contracts and PowerPoint pres@ates containing detailed proprietgry

designs and engineering drawinggk.at 8.

Walbridge brought the instant action Angust 23, 2018. ECRo. 1. It filed

an amended complainton October 5, 2018 alleging four claims:

(1) misappropriation of trade secretsder the Defend Trad Secrets Act,

(2) misappropriation of trade secrets undféashington law, (3) replevin, and

(4) tortious interference und&/ashington law. ECF No. 23.

LEGAL STANDARD

A complaint must contain “a short apthin statement of the claim showing

that the pleader is entitled to relief.” Fed.@v. P. 8(a)(2). Wder Federal Rule ¢f
Civil Procedure 12(b)(6), a complaint is subjexdismissal if it “fail[s] to state ja

claim upon which relief can kgranted.” “Threadbare recitaof the elements of|a
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cause of action, supported by merendusory statements, do not suffice.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009).

To survive a motion to dismiss undBule 12(b)(6), a complaint must
allege “enough facts to state a claimrébef that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007). A claisiplausible on its face when
“the plaintiff pleads factual content thallows the court to draw the reasongble
inference that the defendantlisble for the msconduct alleged.lgbal, 556 U.S
at 678. “Where the well-plei@d facts do not permit theurt to infer more than
the mere possibility ofmisconduct, the complainbas alleged—but has not
‘show[n]'—'that the pleader is entitled to relieftd. at 679 (quoting Fed. R. Ciy.
P. 8(a)(2)).

In deciding a Rule 12(b)(6) motion&lCourt construes the complaint in the

light most favorable to the plaintifind draws all reasonable inferences in|the

plaintiff's favor. Ass’n for L.A. Deputy Sheriffs County of Los Angele848 F.3c

986, 991 (9th Cir. 2011). The Court actems true all factual allegations

contained in the complaingbal, 556 U.S. at 678.
DISCUSSION

At issue in this partial motion to siniss is Walbridge’s fourth claim for

tortious interference under Washingtomuoon law. Walbridge alleges it hag

valid contractual relationship with Migsoft in the form of a nondisclosure

ORDER DENYING MOTION TO DISMISS 4
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agreement. ECF No. 23 at 16further alleges that fdossen was aware of th
contractual relationship and that as aufe of Vanfossen’s theft of Microsoft
confidential and proprietary informatioWalbridge sufferedrad will continue tg
suffer harm and damagdsd. Vanfossen moves to dismiss this claim, conten
that it is preempted by Washingtont$niform Trade Secrets Act (“UTSA’
because “it is premised on Vanfossenlsgdd misappropriation of trade secre
ECF No. 18 at 4.

“The UTSA prohibits misappropriation of trade secret3hola v.
Henschell 164 P.3d 524, 527 (Wash..@pp. 2007). It “disphces conflicting tort
restitutionary, and other [Washington] law. . pertaining to civil liability fol
misappropriation of a trade secret” but daes affect “[c]ontractual or other civ
liability or relief that is not based upon misappropriation of a trade secret.”

Rev. Code 88 19.108.900(1) & (2)(a). In short, it codifies and preempts “the

principles of common lawrade secret protectionSEIU Healthcare Nw. Training

P’ship v. Evergreen Freedom Found27 P.3d 688, 692 (Wash. Ct. App. 2018

As the Washington Supreme Court has not outlined the framewor
applies in analyzing the UTSA'’s preetlgqm of claims, the Court must pred
how the state’s highest court wdullecide based on applicable lg&ee Glendal
Assocs., Ltd. v. N.L.R,B347 F.3d 1145, 1154 (9th Cir. 2003). Some courts

to whether the underlying facts of the ataare the same as for the trade se(
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claim: they “(1) assess the facts thapgort the plaintiff's civil claim; (2) as
whether those facts are the same as those that support the plaintiff's UTSA
and (3) hold that the UTSA preempliability on the civil claim unless th
common law claim is factuallyndependent from the UTSA claimThola 164
P.3d at 530. This ensures that there cannot be duplicate recovery for &
wrong of trade secret misappropriati@ee id.

Other courts look to whether theeslents of the claim require sol
allegation or factual showing beyond thasguired for the trade secrets cla
See, e.gLaFrance Corp. v. Werttembergedo. C07-1932Z, 2008 WL 506865
at *2 (W.D. Wash. Nov. 24, 2008pEIU Healthcare427 P.3d at 694 (noting th
Boeing Co. v. Sierracin Corp738 P.2d 665 (Wash. 1987), controls in using
elements-based analysis).

Based on the applicable law and thegadural posture of the case,
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Court concludes that the Washingtonp&me Court would probably apply the

elements-based analysistlais stage. Here, the tastis interference claim requir

proof of the existence of a valid caomttual relationship or business expecta

which is not an element of a trade secrets cfaBeeT-Mobile USA, Inc. M.

2 A claim for tortious interference ti a business expectancy requires
elements: (1) the existence of a valobntractual relationship or busing
expectancy, (2) that defendants had kieolge of that relationship, (3) i

eS
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intentional interference inducing or w@ng a breach or termination of the

relationship or expectancy, (4) that dedants interfered for an improper purp
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Huawei Device USA, Inc115 F. Supp. 3d 1184, 1199 (W.D. Wash. 20
Consequently, Walbridge’s claim survives pleading standards under the elg
based test.

After the parties engage in factudiscovery, more information will b
available to applyTholds factual preemption test. It is simply unclear at
motion-to-dismiss stage whether Vanfosskth more than acquire and disclc
confidential information, i.e., whieér he wused Microsoft's confident
information in a certain wagr engaged in other actsckuas direct solicitatior

See Tholal64 P.3d at 530 (noting that thefetedant’s actual solicitation of ti

plaintiff's clients made the tortious terference claim faotlly independent];

accord Fidelitad, Inc. v. Insitu, IncNo. 13-CV-3128-TOR2014 WL 5421214, 3
*4 (E.D. Wash. Oct. 24, 2014) (“It is preture to dismiss Plaintiff's tortiol
interference @im. A conclusion of whéer a claim is preempted by the [JUTS
is generally reserved for later in litigan because it requires a factual anal
and facts are poorly developed at the pleading stage.”).
Accordingly,IT ISHEREBY ORDERED:
Defendant’'s Motion to Disrss Claim Brought Under CFAA ai

Tortious Interference ClainECF No. 18, isDENIED.

or used improper means, and (5) resultant damagegang v. Pierce Cty. Me(d.

Bur., Inc, 930 P.2d 288 (Wash. 1997).
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IT IS SO ORDERED. The Clerk’s Office is dected to enter this Ord
and provide copies to all counsel.

DATED this 27th day of November 2018.

SALI/ADOR MENDCZ'ZI-JH JR.
United States District Jitilge
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