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Hoyd et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

KIER KEAND'E GARDNER,
NO. 4:19-CV-5238TOR
Plaintiff,
ORDERGRANTING DEFENDANTS’
V. MOTION FOR SUMMARY
JUDGMENT FOR FAILURE TO
KENTON BOYD, et al, EXHAUST ADMINISTRATIVE
REMEDIES
Defendats.

BEFORE THE COURTis Defendants’ Motiorfor SummaryJudgment for
Failure to Exhaust Administrative Remed{CF No.29). This matter was
submittedfor considerationwvithout aal argument The Court has reviewed the
record and files herein, the completed briefing, and is fully infornfed.the
reasongliscussed below, Defendants’ Motion for Summary Judgment for Failur

to Exhaust Administrative Remedi@SCF No.29) is GRANTED.
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BACKGROUND

This case concerrBaintiff's grievances regarding prison procedures at thg

Washington State PenitentigfyVSP”). SeeECF No. 1. Following a review of
Plaintiff's First Amended Complaint, the Court dismisseéryclaim except
Plaintiff's EighthAmendment claim.SeeECF No. 16.Defendantsiow seek

summary judgment for Plaintiff's failure to exhaust administrative remedies. E(

No. 29. Except where notetthe following facts are not in dispute.

A. Prison Grievance Procedure

The Washington State Department of Corrections (“DOC”) implemented {

Offender Grievance Program in 19@®process grievanceslating to
incarcerationwhich is managed in accordance with DOC'’s grievance policy anc
the Offender Grievance Program Manual. ECF No. 362t 1-2. The

Offender Grievance Program is widelged:over20,000 grievances are filed per
year systenwide. ECF No. 30 at 4, { 6.

Prisoners are advised of tb€®©C grievance procedure upon arrival at the
WSP. ECF No. 30 at 2, § 3. The policy, manual, and grievance forms are
available in therison’slaw library. ECF No. 30 at-3, { 3. Prisoners may file a
grievance complaint bsubmitting a sealed complaint in a locked grievance box.
ECF No. 30 at 3, T 3The grievance anual requires that the grievance include th

prisoner’s signature, unledset prisoner does not know how to wriie gnsure
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security and validatianECF No. 30 at 4, 1 7; ECF No. 30 at 5, {P8isoners
mustalsofile within twenty working days from the date of the alleged incident
unless there is a valid reason for del&CF No. 30 at 4, § 5.

Once received,son grievance coordinators process complaints based o
four levels of review. ECF No. 30 at 34yOnLevel Q the prison grievance
coordinator pursuasformal resolution of written complaintdd. The grievance
coordinator may return the complaint for rewriting, request additional informatic
or accept the complaint as a formal grievance.Notably, if the complaint lacks
a signaturavith the prisoner’'s committed nanthe complaint will be returned.
ECF Na 30 at 4, 1 70OnLevel |, the local grievance coordinateviews
grievances regarding policy, procedure, or other prisort&ts$: No. 30 at 3, T 4.
On Level Il, the prison superintendent investigates appeals from Level | and
reviewsgrievances regarding staff condutd. On Level Ill, DOCadministrators
review appeals from Level llld. Prisoners may not appeal a decision made at
Level lll. ECF No. 30 at 4, 5.

B. Plaintiff's Claims

Plaintiff is a prison inmate at t\WWSP. ECF No. 29 at 1; ECF No. 34 &2.
On September 4, 2019, the WSP grievance office received Plaintiff's complaint
that alleged staff were nahnouncingnainline during meal times in violation of

WSP policy, causm him to misgshreemeals ECF No. 30 at 5, { 1®laintiff
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alleges thtthis occurred becausxOC staff did not likePlaintiff's refusal to go by
his committedastnameand wanted to give him “shiit ECF No. 34 at 2 Plaintiff
signed the complaint ipart with his middle name, “Keand’e RCW 62A308
under protest.”ld. Plaintiff's committed name is Kier Keand'e Gardn&eeECF
No.11. The grievance coordinator returned the complaint to Plaintiff on the
grounds that Plaintiff failed to properlygsi the form.Id. at 6.

Defendants laim that Plaintiff did not appeal the request that he sign his
committed name nor did Plaintiff file a new grievance withrdguestedignature.
Id. Plaintiff relies on his own declaration to clathat hesubmitedan appeal that
was never filedhor acknowledged by DOC. & No. 34 at 7.Plaintiff concedes
that no copies or records exist of this appéal.

DISCUSSION
A. Summary Judgment Standard

The Court may grant summary judgment in favor of a moving pahy
demonstrates “that there is no genuine dispute as to any material fact and that
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Inru
on a motion for summary judgment, the court must only consider admissible
evidene. Orr v. Bank of America, NT & SR&85 F.3d 764 (& Cir. 2002). The
party moving for summary judgment bears the initial burden of showing the

absence of any genuine issues of material f@etotex Corp. v. Catretd77 U.S.
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317, 323 (1986).The buraen then shifts to the nemoving party to identify

specific facts showing there is a genuine issue of material $&sAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 256 (1986). “The mere existence of a scintillg
of evidence in support of the plaint#fposition will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintiff.”at 252.

For purposes of summary judgment, a fact is “material” if it might affect tf
outcome of the suit under the governing ldd. at 248. Further, a material fact is
“genuine” only where the evidence is such that a reasonable jury could find in
favor of the nommoving party.ld. TheCourt views the facts, and all rational
inferences therefrom, in the light most favorable tontiemoving party. Scott v.
Harris, 550 U.S. 32, 378 (2007).Summary judgment will thus be granted
“against a party who fails to make a showing sufficient to establish the existeng
an element essential to that party’s case, and on which that platigav the
burden of proof at trial."Celotex 477 U.S. at 322.

“Courts should construe liberally motion papers and pleadings filed
by pro seinmates and should avoid applying summary judgment rules
strictly.” Thomasv. Ponder 611 F.3d 1144, 115@th Cir. 2010).“This rule
exempt9pro seinmates fronstrict compliance with the summary judgment rules,
but it does not exempt them fraatl compliance.” Sotov. UnknownSweetman

882 F.3d 865, 872 (9th Cir. 2018) (emphasis in original).
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B. Failure to Exhaust Administrative Remedies
1. The Prison Litigation Reform Act
Under he Prison Litigation Reform Act PLRA”) of 1995 “[n]o action

shall be brought with respect to prison conditions usdetion 1983 of this title,
or any other Federal law, by a prisoner confined in any jail, prison, or other
correctional facility until such administrative remedies as are available, are
exhausted. 42U.S.C. § 1997e(a). Exhaustion is a mandatory prerequisite to
filing suit in federal court.Jonesv. Bock 549 US. 199, 211 (2007)Voodforadv.
Ngo, 548 U.S. 81, 85 (2006)[T]o properly exhaust administrative remedies
prisoners must ‘complete the administrative review process in accordance with

applicable procedural rules™ defined by the specific prison griex@mocess in
guestion.Jones 549 U.S. at 218yuotingWoodford 548 U.S. at 88).

In the Ninth Circuit, anotion for summary judgment is generally
appropriate for raising the plaintiff's failure to exhaust administrative remedie
Albino v. Baca 747 F.3d 1162, 11701 (2h Cir. 2014). The burden is on the
defendant to prove that thesas an available administrative remedy that the
plaintiff failed to exhaustld. at 1172. Theburden thershifts to theprisoner to

produce evidence showing “thiaere is something in his particular case that mag

the existing and generally available administrative remedies effectively unavalil
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to him.” Id. Unavailable remedies includleose that(1) “operat§] as a simple
dead end-with officers unable or consistently unwilling to provide any relief to
aggrieved inmates(2) areopaque and incapable of yuse(3) “thwart inmates
from taking advantage ofgrievance process through machination,
misrepresentation, or intimidationRossv. Blake 136 S. Ct. 1850, 18580
(2016);Fuquav. Ryan 890 F.3d 838, 850 (9th Cir. 2018)he ultimate burden of
proof remains witlihedefendant.Albino, 747 F.3d al172.
2. Exhaustion under WSPGrievance Process

Defendants have demonstrated that an available administrative remedy
exissthrough the WSP Offender Grievance Progratmch consists ofour levels
of review. SeeECF No. 30 afi.-5, 11 19. Plaintiff initiated thegrievance process
when he submitted a complairECF No. 30at 5,1 10. The grievance coordinator
returned the complairiibr failureto sign his committed nanwath instruction to
appeal or file a new grievance with committed signat&@@F Na 30 at 56, { 10.
Defendants assert that Plaintiff failed to exhaust his remedies because he did |
appeal or file a new grievance with committed signat@€F No. 29 at 6.

Plaintiff argues that this administrative remedy was effectivabvailable
to himdue to “interference, improper screening and misrepresentation” on the
grounds (1xhatDOC policy does not require a committed signature and DOC st

havepreviously acceptedis middle name signaturand (2)thathe did file an
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appedof the rejection. ECF No. 34 &t7. Plaintiff does not dispute that lfesled
to file a new grievance withis committed signatureSeeECF No. 34.

First, Plaintiff disputes the required committed signature, arguing that the
manual only specifies a “signatureSeeECF No. 34 at 5SHowever, he
requirement of @ommitted signaturen a grievance forns proper pursuant tine
WSP policywhich Plaintiff hal access to in the prison librargeeECF No. 30 at
2-3, 1 3;ECF No. 311 at 15 (Manual requires signatureCF No. 312 at 4 (“An
individual ... must use the name under which s/he was committed to the
Department fofa]ny written or verbal communication with employees, contract
staff, and volunteers.”)Thegrievance coordinat@lsoalerted Plaintiff to this
policy. ECF No. 35 at 10Moreover DOC'’s past acceptance of Plaintiff's
preferred signature is not dispositivEherejection of Plaintiff's grievance did not
create a dead end, opaque terms incapable of ubsyamt the process through
machination, misrepresentation, or intimidatidrhus, the administrative remedy
was not rendered unavailabtee choice noto sign withthe committed nameavas
of Plaintiff's own volition.

Second, Platiff's disputethat hedid file an appeatelies oy on his own
declaration.ECF No. 34 at 7Indeed, Plaintiff acknowledges that no copies or

records existld. Even construed liberally in favor of Plaintiflaintiff's bae
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assertionwithout moredoes notreatea genuine issue of material factdispute
Therefore, summary judgment is appropriate.
3. Defendantsrequesto issue dismissalith prejudice

Defendants argue that Plaintiff's case should be dismissed with prejudics.
ECF No. 29 aB-5. If a prisoner fails taeexhaust available administrative remedieg
the properdispositionis generallydismissal without prejudicéWyattv. Terhune
315 F.3d 108, 1120 (9th Cir. 2003pverruledon othergroundsby Albinov.
Baca 747 F.3d 1162 (9th Cir. 201MtcKinneyv. Carey, 311 F.3d 1198, 1199
(9th Cir. 2002) (per curiam). Defendants’ use of caskside of tle NinthCircuit
Is not persuasive In Williams v. Comstoglprejudice is not discussed in a case
where a prisoner waited nearly two years to file his grievirataequired filing
within fourteen days of the date of incided®5 F.3d 175, 177 (2d Cir. 2005
Graves v. Nois, the court expressly did not reach the issue of whelikerissal
without prejudice was improper when administrative remedies were exhausted
218 F.3d 884, 8886 (8th Cir. 200Q) Therefore the Court declines to adopt the

approach urged bpefendants.
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ACCORDINGLY, IT IS HEREBY ORDERED:

1. DefendantsMotion for Summary Judgment for Failure to Exhaust

Administrative RemedieECF No0.29) is GRANTED.

2. This matter iDISMISSED without prejudice.

The District Court Executives directed to entehis Orderand Judgment
accordingly furnish copies tahe parties, an@LOSE the file.

DATED August 28, 2020

il

<o O

THOMAS O. RICE
United States District Judge
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