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State of Washington, et al Doc.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
UNITED STATES OF AMERICA, et al., ) CAUSE NO. C70-9213
- )
y Haintiffs, ) Subproceeding 14-01
; ORDER ON CROSS-MOTIONS FOR
STATE OF WASHINGTON, et al., ) SUMMARY JUDGMENT
Defendants. )
)
)
)

This matter comes before the Court on Crossidhs for Summary Judgment by the Suquar
Indian Tribe (the “Suquamish”) (Dkt. # 37) and thpper Skagit Indian Trib&Upper Skagit”) (Dkt. #
38), as well as the Upper Skagit’'s Motion to Stiikenibits (Dkt. # 58). Havig considered briefs and
supporting exhibits by the Suguamisippér Skagit, and interested partig® record of this and relat
subproceedings, and oral arguments, the Court grants summary judgment in favor of the Uppel

for the reasons stated herein.

BACKGROUND
The Upper Skagit initiated this subproceedmdiling a Request for Determination (“RFD”)

January 16, 2015, seeking a determination that th& asid accustomed fishing grounds (“U&A”) fg
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the Suquamish Tribe do not include Samish BdydRanut Bay, and a portion of Padilla Bay (the
“Disputed Areas”), where the Upper Skagit has its own Court-approved UBl4. # 1; Dkt. # 4, p. 1
& Ex. A. All parties agree that thssues in dispute are b resolved under Ragraph 25(a)(1) of the
Permanent Injunction set forth in Final Decision #15. v. Washingtqr884 F.Supp. 312, 419 (W.D|
Wash. 1974), as modified hy.S. v. WashingtqrCase No. C70-9213, Dkt. # 13599 (W. D. Wash.
August. 23, 1993). Pursuant to this jurisdictigmavision, the Court dermines whether the
Suquamish’s current or intended tribal fisheriesform to Judge George Boldt's U&A determinatio
for the tribe. In the langage at the heart of this dispute, Judgédt described the Suguamish U&A 3
follows:

The marine waters of Puget Sound fromnbethern tip of Vashon Island to the Fraser

River including Haro and Rosario Straitse treams draining intbhe western side of

this portion of Puget&ind and also Hood Canal.
U.S. v. Washingtqrt59 F.Supp. 1020, 1049 (W.D. Wash. 1975)dkig of Fact (“FF”) 4). The insta
proceeding is the third in a series of subprowesdthrough which this Court has been asked to

determine the scope of the Suquamish U&A by exargievidence in the record before Judge Bold

the spring of 1975.

1) Judge Boldt's 1975 Suquamish U&A Determination

! According to the Upper Skagit, the Disputed Areas are more fully described as MFSF CattindqRpeas 21B and 22f
“Those waters, tideland and bedlandse#s of a line drawn from Clark Point to Governor Point across the mouth of
Chuckanut Bay, and those waters, tidelands, and bedlands easterly of a line on the shore diresfthWhisitey Rock,
thence southwesterly across Samish Bay to Point Williams, said line being the current line marking the boundary I
Washington State Salmon Catch Reporting Areas 7B and 7Cetharsterly and southerly around Samish Island until
can be drawn southerly to the westernmost point on Hat IstaPddilla Bay, thence westerly and southerly around Hat
Island at extreme high tide until a line can be drawn southerly and easterly to a point on the shore of the mainland

approximately one mile east of the eastern most point of tihereasouth of the slough draining from Whitney to Padilla

Bay, which point is almost directly south of Bay View...including all of the streams, beddsaaks draining into these sd
water areas.SeeDkt. # 38, pp. 1-2.

2 Suquamish claims to additional U&A in the freshwater bodies to the east of the Puget Sound were also considere
rejected, in Subproceeding 85See U.S. v. Suquamish Indiaibe, 901 F.2d 772 (9th Cir. 1990); Dkt. # 38-2 (Order by
Judge Coyle of February 25, 1989, rejecting Suquamish clatine tetatus of political successor-in-interest to the treaty
Duwamish Tribe).
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As the Suquamish was not a party to the origih8. v. Washingtodecision in February 1974
Judge Boldt did not specifically determine theg8amish U&A in Final Decision # 1. Instead, the
guestion of the Suquamish U&A arose when, alortg several other tribeshe Suquamish filed a
request for determination in March 1975 of its righengage in a non-anadromous herring fishery.
evidence in support of its requetbte Suquamish filed three repabig anthropologist Dr. Barbara Lal
describing the tribe’s treaty-time fisherieBkt. # 16 (Answer to Upper Skagit RFD by the Suquam
Tribe), Ex. A.

On March 28, 1975, Judge Boldt determined thatSuquamish, along with six other tribes, had
made a “prima facie showing|] of treaty entitlementprticipate in the herring fishery. Dkt. # 16 a
B, 1 3. He simultaneously noted that the Suquammsivell as the Swinomish Indian Tribal Commur
for whom no U&A had thus far been determirgdthe Court, would be détled to conduct herring
fisheries at their claimed U&A’ subject to the State’s aatity to contest any locatiotd. The Court
set a hearing for April 9, 1975 to receive aafiulogical and biologicatvidence regarding
determinations announced in its Orddr.at 6.

As directed by Judge Boldt, the Suquamish fitegporoposed regulations for its herring fishel
on April 2, 1975, along with a map idéging the location of its claimed U&A. Dkt. # 16, Ex. C. Thi
“claim map” was broken down into four zones rougtiyering: (1) the Strait of Juan de Fuca throy
the San Juan Islands (“Area 1"), (B area north of the San Juannslaito the Canadian border (“A
2"), (3) the area east of Lummi Island, indlugl Bellingham Bay and including the Disputed Areas

(“Area 3”), and (4) the a&a stretching roughly sowghst of the San Juansdhgh Hood Canal and intg

® These reports include: “The Indian Herring Fishery from the Earliest to Mid-Nineteenth Century, arsmpl report
regarding Indian herring and herring roe fisheries, and an anthropological report entitled “Identity, Treaty Status arj
Fisheries of the Suquamish Tribe of the Rdéatdison Reservation.” Dkt. # 16, Ex.’s D-F.
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the southern Puget Sound (“Area £ge idat p. 3. These wide-rangingrzes constituted the entiret)
of the Suquamish U&A claim.

Judge Boldt presided over hearings fromriA@-11, 1975, during which the Court received
evidence regarding its prior March"2frima facie determinations. Qine first day of the hearings,
Alan Stay, counsel for the Suguamish, Nooksack, asduilly Tribes, called Dt.ane to the stand tg
put on evidence for the Nooksack Tribe. As Mr. Stagicluded his questioning, counsel for the Sta
Paul Solomon, indicated that theatét wished to cross-examine Dr.nearegarding the northern porti
of the U&A claimed by the Suquamish on its map.adserted that the State has “some objections
note or inquiry to make as to the findings, possitlerence, from the repottat the [U&A] of the
Suquamish Tribe reach as far north as they havmetiin their regulations that they filed with the
Court.” Dkt. # 37, Ex. A (“Tr.”), app. 40-41. Mr. Stay responded Igsarting that the State had filed
no prior objections to the Suquamish claims aiad tie was unpreparededcit evidence to support
them.

The Court acknowledged the difficulty engendered by the need to make U&A determinat
an expedited basis, prior to the impendingtsifithe herring fisheryTr. at pp. 43:4-45:13. It
nonetheless instructed Mr. Stay avid Solomon to put evidence intbe record in support of or in
opposition to Suquamish claims through examaratf Dr. Lane, with argumentation about the
evidence to be made the following d&y.at p. 45:11-21. Mr. Stay proceeded to examine Dr. Lang
the Suquamish’s treaty-time fisheries in the nortlirget Sound, which formed part of Areas 1 an
on the Suquamish claim map, followley cross-examination by Mr. Solomdd. at pp. 48-61. No
testimony regarding Areas 3 or 4 was elicited, although Dr. Lane did testify to the Suquamish’s
from its home near Port Madison up north as far eg-thser River, where the tribe had traditional {

through marriagdd. at pp. 58 - 59. Later in the hearingr@sponse to a question about Lummi
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customary practices, Dr. Lane testified that the Seniglahad “herring places closer to their own pl
where they lived.’ld. at 84:10-11. Just as the Lumwmould not take herrinffom Suquamish territory
Dr. Lane opined that “[ijn the same way Suquamvsiuld not go all the way ovento Bellingham Bay
in order to get the herring that were spawningtaghside where the Lummi lived because they hag
their places.’ld. at 84:10-15.

The following day, April 10, 1975, Judge Boldt baday requesting his laslerk to summarizg
for the record the matters discussed duringptiee day’s hearing. Thiaw clerk described the
discussion as follows: “The question of the usuma accustomed fishing locations for the Suquami

Tribe as to the northern areas that were called ndéveo yesterday, Mr. Staytbjections to those; a

then the question of possible exalasfishing rights of the Lummi Tie vis-a-vis the Swimonish Tribe

as to the Hale Passage locations.” Dkt. # 37, Eat |8 4:6-14. Later in the hearing, Judge Boldt rul
from the bench that “a prima facie showing has beade that travel and fishing of the Suquamish
Tribe through the northern Sound agthat is, areas one and twodesignated by the state, was
frequent and also regular, not merely occasiomal the application of the Suquamish for such a ru
is granted.d. at pp. 51:22-52:3. The Court dibt address Suquamish U&A tsany other portions
its claim map.

On April 18, 1975, the Court issued a writteden, upon consideratiasf the “pleadings,
testimony, evidence, memoranda and oral argumantshich it found that the “usual and accuston
fishing places of the Suquamish Tribe include themeavaters of Puget Sound from the northern t
Vashon Island to the Fraser River including Hard Rosario Straits, thereams draining into the
western side of this portion of Puget Sound and also Hood C&h8l.¥v. Washingtqrl59 F.Supp.
1020, 1049 (W.D. Wash. 1975) (FF 4). The Court atdonowledged that the Lummi, Nooksack, an

Suquamish Tribes had entered into an agreemensbaeed use of Hale Passage (which lies betwg

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT -5

ace,

nd

ed

ing

hed

p of

A




© 00 N o o b~ w N P

N N RN N DN DN N NDN R P RBP B R R R R R R
0o N o OO~ W N PP O © 0 N~ o 0o » W N B O

Bellingham Bay and Lummi Islandd/though it recognized that themmi had “exercised and was

acknowledged by many others to have primary coasakgards fishing orleér resource gathering and

occupancy” in that are#d. at FF 7. Judge Boldt indicated that thésdings of fact were made on th
basis of a prima facie showing and would be sultigentconsideration upon alffevidentiary hearing
requested by a party on or before May 19, 19¥at | 8. Absent a requdst reconsideration, the
determinations would become finld. No such request for reconsideration was lodged.

2) Subproceeding 05-03

The Suquamish U&A delineated by JudgddBavas first challenged in a Request for

Determination brought by the Upper Skagit in Subproceeding 05-03. The Upper Skagit sought §
determination that certain wateys the eastern side of WhidbeYalsd, known as Saratoga Passage
Skagit Bay, are not within the Suquamish Tribe’s U&A. Applying thiei¢kleshootwo-step”

procedure, described below, this Court determthatiwhile the term “the marine waters of Puget

=2

=74

and

Sound” as used by Judge Boldt unambiguously incltldedvaters of Saratoga Passage and Skagit Bay,

based on the actual evidence before him, Judge Bokitmane intended not toclude these disputed
areas within the Suquamish U&A.S. v. Washingtqr2007 WL 30869 (W.D. Wash. 2007). The Co
noted that nothing in the record showed the Soiglafished on the east side of Whidbey Island or
traveled through there on thevay to the San Juan Islanalsd the Fraser River ardd. at **7-10.
Accordingly, the Court found thateHJpper Skagit had met its burderstow that Judge Boldt did n
intend to include the disputed waters in thie@mish U&A and further found that the Suquamish
failed to meet its burden to poittt some evidence in the recatdmonstrating otherwise. The Ninth
Circuit affirmed.Upper Skagit Indian Tribe v. Washingtd&®0 F.3d 1029 (9th Cir. 2010).

3) Subproceeding 05-04
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Next, in Subproceeding 05-04, the Tulalip Triheved the Court to find that certain inland

marine waters on the east side of Admiralty Iblet west of Whidbey Istad (including Admiralty Bayj,

Mutiny Bay, Useless Bay, and Cultus Bay), as welBaratoga Passage, Penn Cove, Holmes Harbor,

Possession Sound, Port Susan, TuBRay, and Port Gardner, do na lvithin the Suquamish U&A a

determined by Judge Boldt. In addressing dispositiggons, the Court declingd apply res judicata

judicial estoppel, and lacheshar the Tulalip’s RFD, as regsted by the Suquamish. Subproceeding

No. 05-04, Dkt. # 242 (W.D. Wash. July 29, 2012). Gartterits, the Court determined that the same

analysis undertaken in Subproceeding 05-03 applied to exclude Penn Cove and Holmes Harbo

claimed Suquamish U&Ad. at p. 12. Applying théluckleshooframework and citing to Dr. Lane’s

r from 1

report on Suguamish fisheries, the Court also fabhatithere was evidence before Judge Boldt in 1975

to support a finding that the Suquamisthed in Admiralty Inlet, traveng as far as the western shores

of Whidbey Island to do so, and that the moutkhefSnohomish River was an important Suqguamisgh

fishery. From this evidence, the Court found it “higlkely” that Judge Boldintended to include in
the Suquamish U&A the bays on the west sidé/bfdbey Island (Admiralty, Mutiny, Useless, and
Cultus Bays), along with PosseassiSound and Port Gardner Béy.at p. 19. The Court’s
determinations therein are currently on appeal.
4) Instant Dispositive Motions
Through its Motion for Summarudgment, the Upper Skagit, with support from several

interested parties, moves the Cdorapply the standardierough which it rejected Suguamish claim

Subproceedings 05-03 and 05-04 in order to deterthiat the Suquamish’s U&A does not include the

Disputed Areas at issue here. Sfieally, the Upper Skagit point odhat no testimony regarding Area 3

on the Suquamish claim map was elicited at thel 8pd 975 hearing, and Judge Boldt’s findings th

following day made no reference to Suquamish U&A outside Areas 1 and 2 in the northern Pug
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Sound. In addition to contending that no recevitience before Judge Boldt in 1975 supports the
Suquamish’s claim to U&A in the Disputed Aret® Upper Skagit argue that Suquamish should
barred from even asserting its claim by the doctrines of res judinateoateral estoppebeeDkt. #
38.

The Suquamish takes a different view of the oflthe claim map in the proceedings leading

to the establishment of its U&A. According to tBaquamish, the claim map itself formed part of the

record evidence that was before Judge Boldbaking the Suquamish U&A determination, along w
the reports and testimony by Dr. Lane. The Suquafaisher assert that yeclining to challenge

Areas 3 or 4 on the claim map, the State and the tiniyggecitly conceded their place in the U&A. In
support of this view, the Suguamish assert that the proceedings through which its U&A was def]
were unique, taking place in an expedited fashighowut a full evidentiary hearing and leading to a
prima facie determination that became bindingmwho objection was lodged. According to the

Suquamish, the Upper Skagit's RFD is in esserregjaest to reconsider Judge Boldt's prima facie

finding of a broad Suguamish U&Albeit one filed nearly fortysars too late. The Suquamish also

introduces evidence through its reply brief of Sugsamegulations covering fishing in and near the

disputed waters since 1975 (Dki5& at Ex.’s 2-41), which the Upper Skagit moves to strike from {
record. Dkt. # 58.
This Order resolves all three pending Motions.
LEGAL STANDARD
Summary judgment is appropriatdere “the movant shows thiaere is no genuine dispute g
to any material fact and the movant is entitlegittpment as a matter of law.” Fed. R. Civ. P. 56(a)
Anderson v. Liberty Lobby, Inat77 U.S. 242, 247 (1986). A materiatfis one that “might affect th

outcome of the suit under governing law,” and an issgenuine when “the evidence is such that &
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reasonable jury could return a verdict for the nonmoving paityderson477 U.S. at 248. On
summary judgment, the role of the court is not to weigh evidence to determine the truth of the n
but rather to “determine whetheetle is a genuine issue for triaCrane v. Conoco, Inc41 F.3d 547,
549 (9th Cir. 1994). In doing so, the court views dktliances to be drawn from the underlying facts
the light most favorable tthe party opposing the motioMatsushita Elec. Indus. Co. v. Zenith Radi
Corp., 475 U.S. 574, 587 (1986).

The moving party bears theftiail burden of production and thétimate burden of persuasion
Nissan Fire & Marine Ins. Co., Ltd. v. Fritz Companies, 1240 F.3d 1099, 1102 (9th Cir. 2000). T
moving party must initially identyf those portions of the record that demonstrate the absence of §
genuine issue ahaterial factCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). The burden then
shifts to the non-moving party establish a genuine issue for tigl pointing to specific evidence,

along with its locatin in the recordOrr v. Bank of Am., NT & SA&85 F.3d 764, 774-75 (9th Cir.

natter,

5 in

O

L

2002);Nissan Fire 969 F.2d at 1103. The moving party is entitle judgment as a matter of law where

“the nonmoving party has failed to make a sufficigmdwing on an essentiellement of her case with
respect to which she has the burden of proof” at Gielotex 477 U.S. at 322.
DISCUSSION
I.  Claim and Issue Preclusion

As an initial matter, the Coucbnsiders application of the equita doctrines of res judicata a
collateral estoppel, or claim and issued preclugiaised by the Upper Skagit’'s Motion. The Upper
Skagit refers to Subproceeding 05-03 as the lhasits offensive assertion of these doctrines.
According to the Upper Skagit, Subproceeding 05-03 iredhdjudication of the same issues at pl3
this subproceeding, and the Court’s prior rejection of Suquamishsctai U&A in the eastern Puget

Sound should preclude it claims to U&A in thespuited Areas at issue here. On response, the
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Suquamish contends that these equitable doctrimmgdsapply in the reverse, to bar the Upper Skagit

from bringing claims that it could have broughtSubproceeding 05-03. €Court declines both
invitations.

Claim and issue preclusion, which define the luisaee effect of a prior final judgment, are
equitable doctrines employed to acladinality, conservgudicial resources, and minimize the vexat
and expense of successive litigationiagout of the same underlying evenfaylor v. Sturge|l553
U.S. 880, 892 (2008) (interhaitations omitted). Claim preclusidrefers to the effect of a prior
judgment in foreclosing successive litigation of theyxsame claim, whether or not relitigation of thg
claim raises the same issues as the earlier letw’ Hampshire v. Main®32 U.S. 742, 748 (2001).

Issue preclusion analogously functidasforeclos[e] successive litigain of an issue of fact or law

actually litigated and resolved in a valid court deteation essential to theipr judgment, whether or

not the issue arises on thersaor a different claim.ld. at 748-49. Application of both doctrines
depends on the party against whom they are asdet@ay had a “full and faiopportunity to litigate”
the claims or issues settled in the prior Stétylor, 553 U.S. at 892.

The shortcoming in both partiesttempted applications of these doctrines is that the inclus
the Disputed Areas in the Suguamish U&A hagemdeen previously litigated, whether iJes. v.
Washingtorsubproceeding or in any related matter. As this Court explained in declining to apply
judicata in Subproceeding 05-03, the Suquamish W& actually determined in 1975 by Judge Bq
not through any subsequent Paragraph 25(a)(1) subprocegde®ubproceeding 05-03, Dkt. # 242
p. 10. The Court’s role now is not to alter or améuadge Boldt's determinatin but to clarify it with
respect to the disped areas at issuSee idlt would be inequitable tpreclude either party from
litigating the inclusion of the tke bays at issue in this subproceeding, when the Court was nevel

previously asked to and never did make factutdrd@nations on their place in the Suquamish U&A
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described by Judge Boldt. Paragh 25(a)(1) jurisdiction contempdat successive lawsuits aimed at
clarifying different portions of aitrse’s U&A when a party’s intended effected actions raise the ne
for such clarification. While it would certainly be peedble to resolve the contours of a tribe’s U&A
determined by Judge Boldt at once, in order tdifata finality and achieveepose (as urged by coun
at oral argument), the Court’s clarificationsainy one subproceeding are necessarily limited to the
issues raised in the requéstfore it and should not be read to sweep more broadly.

For these reasons, the Upper Skagit's motios@ionmary judgment on the basis of res judic
and collateral estoppel shall be denied, and the @ooceeds to the merits tife Upper Skagit's clain
asserted in its RFD.

Il. Application of Muckleshoot Two-Step Framework

In an action to determine Judge Boldt’'s intendelineating a tribal U&, the Court applies the¢

Muckleshootwo-step procedure establishedMuckleshoot Tribe v. Lummi Indian TribB41 F.3d

1355 (9th Cir. 1998) Muckleshoot), Muckleshoot Tribe v. Lummi Indian Natid84 F.3d 1099 (9th

Cir. 2000) {Muckleshoot IT'), andUnited States v. Muckleshoot Indian Tri@85 F.3d 429 (9th Cir.

2000).See U.S. v. Washingta2007 WL 30869 at *1 (W.D. Was2009); Subproceeding 05-04, Dk{.

242 at pp. 7, 13. Under the fitgtuckleshoostep, the Upper Skagit, aethequesting party, bears thq
initial burden to show that a term used by JuBgkit is ambiguous. If ambiguity is not demonstrateg
the requesting party must show that Judge Boldefided something other than [the term’s] apparg
meaning.”Muckleshoot,|141 F.3d at 1359. The evidence that iswant to discerning Judge Boldt's
intent comprises “the entire record before gwmiing court and the findings$ fact [which] may be
referenced in determining what was decid&#l3. v.Washington, 2007 WL 30869 at *2 (quoting

Muckleshoot,|141 F.3d at 1359).
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Here, the parties are in agreement as to theMiuskleshoostep. In Subproceeding 05-03, th
Court engaged in an extensive examination of tlevaat evidence and determined that the term “H
Sound” as used by Judge Boldt unambiguously enassgal “all the saltwatareas inward from the
entrance to the Strait of Juanféca,” including the waters of @doga Passage and Skagit Bay. 20
WL 30869 at ** 3-4. The Court applied this determination in Subproceeding 05-04, finding the fi
Muckleshoostep to have been completed and proceeding immediately to the s8&eckidshoostep.
Subproceeding 05-04, Dkt. # 242 at p. 13. The Cagmes with the paeis that these prior
determinations apply in this subproceeding as,vaeldl that the term “Puget Sound” as used by Judg
Boldt in describing the Suquamish U&A unambiguowstgompasses the Disput@ceas at issue her
Accordingly, the Court preeds directly to the secoMiickleshoostep and looks to evidence in the
record to discernutige Boldt’'s intent.

Under the seconllluckleshoostep, the burden is on the Uppea§i to show that “there was
no evidence before Judge Boldt that the Suguamisédigh the Disputed Areas] or traveled there i
route to the San Juans and the Fraser River doppér Skagit590 F.3d at 1023. The Court’s
determination is to be based on the record befodge Boldt as of April 18, 1975, when he establis
the Suquamish U&A, as well as “additional evidence if it sheds light on the understanding that J
Boldt had of the geography at that timkl” at 1024-25 (quoting/luckleshoot |1 234 F.3d at 1100
(distinguishing latter-day terpretation of evidence before JudgddBoon which the district court ma|
not rely, from evidence of geogpaic understandings in Judge Boldt's day)). The Court according
begins by examining each category of evidence in ttwrdebefore Judge Boldt when he establishe
Suguamish U&A.

1) Reports by Dr. Lane
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This Court has oft noted that Judge Boklied heavily on ngorts and testimony of
anthropologist Dr. Barbara Lame determining tribal U&AsSee U.S. v. Washingta2007 WL 30869
at *7; 590 F.3d at 1025. In her report on “ldentity, Tyeatiatus and Fisheries of the Suquamish Tri
the Port Madison Reservation,” admitted as antekht the April 9, 1975 hearing, Dr. Lane describ
the Suquamish, like their neighbors, as haviméd primarily on salmon for their stapleSéeDkt. #
46, Ex. A at p. 11. While she noted that the Suguamish was able to procure fresh fish on a yeaf
basis in the salt waters immediately adja¢ertheir home on the Kitsap Peninsutha,at p. 12, she
reported that the tribe traveleddely by canoe, making use of areagaasiorth as Fort Langley on th
Fraser Riverid. at p. 46. Dr. Lane’s report proceeded torksite the waters between these far-rang
zones that were frequented by the Suquamists harvest ofnarine resources.

Although Dr. Lane characterized it as an impalssiask to “present a complete account of
Suquamish fisheries as of 1854]” at p. 19, she provided an extereslist of specific geographic
locations where the historicahd anthropological evidence docurtedl known customary, treaty-tim
Suquamish fisheries. Among locations where Sousia took fish by trolling, clubbing, and spearing
Dr. Lane listed: Apple Cove Point, Hood Canal, Dyelst, Liberty Bay, the dad of Sinclair Inlet,
Skunk Bay at the northern tip of Kitsap Peninsula, Ross Creek, Chico Creek, Blackjack Creek,
River, Curley Creek, Blake Island, Jefferson Head, fdnPoint, Rich’s Passage between the sou
end of Bainbridge Island and thenpesula, Indianola, Port Orchaf@pss Point, University Point, ang
Miller's Bay. Id. at 19-20. To this collectioof locales, Dr. Lane addedwszal others as places of
traditional Suquamish shellfish harvest, includikgate Passage and the area between Chico and
Erland’s Pointld. at p. 20.

In addition to these specific sites, Dr. Laneluded more general geographic markers of

Suquamish treaty-time fishing, inling at “the mouths of the Buamish and Snohomish rivers” ang
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adjacent marine areasd’. at pp. 12 & 15, “rivers on the east salePuget Sound” for fall and winter
salmon suppliesd. at p. 15, and Whidbey and Bainbridge Islandsat p. 16. She further described
general course of their travahd attendant fishing throughoutder marine areas, stating:

In my opinion, the evidence that the Suquamialiglied to the Fraser river in pre-treaty

times documents their capability to travel widever the marine waters in what are now

known as the Strait of Juan de Fuca and Haro and Rosario Straits. According to oral
tradition, the Suquamish regularly travellbdough the San Juan Islands and to the

Fraser River.... It is my opinion that tis@iquamish undoubtedly would have fished the

marine waters along the way as they trawkelleis likely that oneof the reasons for

travel was to harvest fish. The Suquantrstvelled to Whidbey Island to fish and

undoubtedly used other marine waters as well.”

Id. at p. 16. Dr. Lane concluded byopiding a list of Suquamish place names along the eastern si
Kitsap Peninsula and around Bainbridge Isldddat pp. 47-54.

Missing from Dr. Lane’s report is any refererioédrea 3 on the Suquamish claim map, or tq
Disputed Areas in particular. lddy all of the specifically denet locations and place names are
situated on the western side of the Puget Sound, nowhere near Bellingham Bay and the adjac¢g
Disputed Areas. The only locations on the eastaidiee Puget Sound specéity identified in Dr.

Lane’s report are the mouths of the Duwanasl the Snohomish Rivers, which are located

significantly south of Area 3.

the

de of

the

nt

The Suquamish nonetheless asgbdsDr. Lane’s reference to Suquamish fishing in the course

of travel toward Fraser River walihave placed their route througle thisputed Areas. A similar sug
argument was considered, and rejected, by thist@o@ubproceeding 05-03. This Court noted that

while Dr. Lane “did testify that the Suquamish travelgdo the Fraser Rivengr reference to the Str

of Juan de Fuca, Haro and Rosario Strait placgstbute on the west siae¢ Whidbey Island, from the

Port Madison area and up through the San &lands.” 2007 WL 30869 at *9. These geographic

anchors place the routes of Suquantiakiel significantly west of thdisputed waters at issue here. T

easternmost of the denoted travel pathways, ioS#rait, is bounded on éheast by Whidbey, Fidalg
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Cypress, Sinclair, and Lummi Islands. These islaegsrate the path of Suquamish travel from theg
protected waters of the Disputed Areas. In ptdeaccess Chuckanut, Samish, and Padilla Bays, th
Suquamish would have had to depart Rosario Stravigating due east arounceie islands for at lea

eight miles from the nearest geographic anchor pgettnothing in Dr. Lans report, whether by wa

of place names or specific or general geographicrightsis, suggests that the Suquamish customatri

undertook this substantial detour.
2) Testimony in April 1975 Hearings

The Court also considers the testimony ofll2me at the hearing on April 9, 1975 as eviden
relevant to discerning Judge Btifintent. As detailed abov®r. Lane’s testimony on Suguamish
U&A, as elicited by counsel for both the Suquanasia the State, focug@xclusively on marine
fisheries in the northern Puget Sound, from the San I3iemds to the Fraser River, in Areas 1 and
SeeTr. at p. 52 (eliciting testimony on Suquamish firghin the San Juans Islamthnd that area off of
Birch Bay on the way up to the Fraser River”). Drnéapined in response to a question from the §
about Suquamish fishing in these zones that “it' selytlikely that [the Suquamish] fished for whatg
was available as they traveled through those watetghat they visited thesvaters regularly as a
usual and accustomed matter in orefish and to do other thingdd. This testimony placed the roy
of Suquamish travel and fishing both north and wéshe Disputed AreadVhile she acknowledged
Suquamish travel from the tribe’s home on the KitBapinsula to visit people the Fraser River ared
with whom the Suquamish shanetrital ties, she provided no geaghic anchors for the path of
Suquamish travel other than through the San Juamdisia Areas 1 and 2. The absence of testimol
evidence pertaining to Area 3 was underscored at the April 10, 1975 prageshating which the law
clerk’'s summary of the prior day’s testimony ahaige Boldt’s oral ruling on Suquamish fisheries

referenced Suquamish fishing only in Areas 1 arfse2Dkt. # 37, Ex. B at pp. 4, 51-52.
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Further, Dr. Lane’s sole testimonial referetmérea 3 in relation to the Suquamish function
to exclude the tribe from watersjadent to those at issurethis subproceeding. Dr. Lane’s opinion t
the Suquamish “would not go all the way over intdliBgham Bay in order to get the herring” carve

out waters immediately adjacent to isputed Areas from Suquamish U&8ee Trat 84:10-15.

These are waters through which the Suguamish wwaiid been required to pass in order to access

much of the disputed territory.

Although the Suquamish is correct that Dr. Laaedhnot have mentioned specific marine w
by name, there must still be some evidence ingberd before Judge Boldt indicating his intent to
include them within a tribe’s U&A. The evidencetims case points only tine opposite conclusion.

3) Judge Boldt’'s Description of Suguamish U&A

The Court looks now to the language of JudgklBdescription of the Suquamish U&A in h

written April 18, 1975 Order. The Ninth Circuit notedthe appeal of Subpceeding 05-03 that Judge

Boldt tended to use “geographic anchomts” in describing a tribe’s U&AJpper Skagit590 F.3d at
1025.In Judge Boldt’s description of the SuguamishAJ&he only inclusive geographic anchor po
for the term ‘Puget @&ind’ are the ‘Haro and Rosario Straitdd” Just as these anchor points do not|
“include or delineate” Skagit Bay and Saratoga Passhgehey neither include nor delineate
Chuckanut, Samish, and Padilla Bayke Ninth Circuit has indicatetiat the fact that Judge Boldt
neglected to mention Skagit Bay and Saratogs&ge in delineating the Suquamish U&A “support
[the] conclusion that he did nottend for them to be includedd. This analysis applies with equal
force here.

Contrary to the Suquamish’s assertion, JudgetBaldference to the trédis use in the 1970s ¢
Hale Passage does not indicate that he intendedltm@ethis passage, or tbsputed waters to the

east, in the Suquamish U&A. Rather, Judge Beighressly found that ¢hLummi Tribe exercised
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primary control over the passagmadicating that the Suguamish cent day use of it was pursuant to
agreement rather than to historic righee U.S. v. Washingto4b9 F.Supp. 1020, 1049 (W.D. Wash
1975) (FF 7). Accordingly, Judge Bdlslwritten findings fail to suppothe Suquamish claims to U&
in the Disputed Areas.

4) Claim Map and Fishing Regulations

Finally, the Court finds the Suquamish’s entyda expand the scope of evidence upon whigh

the Court bases its U&A clarification to be gusded. The Suquamish’s argument that Judge Bold

intended everything on the Suquamistiam map to be included withihe U&A runs contrary to thq

A

law of this case. This Court, in Subproceedings 05-03 and 05-04, has explicitly excluded waters within

Area 4 from Suquamish U&A, basing its determioaton a review of evidence encapsulated in Dr.

Lane’s report and testimony rather than the trilb&isn map. Its decision to do so in Subproceedin(

) 05-

03 has already been affirmed on app8ak Upper Skagib90 F.3d 1020. The Court cannot now apply

a different standard in assessing Aréa 3.

The Suquamish’s invitation to the Court to exa@ran expanded evidentiary record also run
contrary to the nature of a Pgraph 25(a)(1) proceeding. The Suquanaigtim map represents just t
— a delineation of the areas that the Suquaniamedit fished at treaty-time and where it sought to
fish during the 1975 herring season. Evidence in the @rantribe’s claim tdishing rights, including
claims encapsulated in fishinggdations and contemporary fishingaptices, is not probative of Jud

Boldt’s intent in delineatig treaty-time fishing grounds and therefds not evidence that the Court 1

* Similarly, the law of the case as well as record evidentteeiform of Judge Boldt’s written description of the Suquam
U&A and the Dr. Lane’s report undercut the Upper Skagit's argument that the Suguamish U&Abghlimited to Areas
and 2. As conceded by counsel at arglument, the reference to Vashon Island in Judge Boldt’s description clearly p
Suguamish U&A in part of Area 4, as does Dr. Lane’s listing of geographic markers of Suguamishrfiiengputhwest
Puget Sound. In Subproceeding 05-tvs Court found evidence befJudge Boldt sufficient to show that he intended
include portions of Area 4 in Suquamish U&A. Still, nmfehese geographic anchor points comes close to placing
Suqguamish U&A in the disputed portions of Area 3.

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT - 17

nat

je

nay

ish
aces

(0]




© 00 N o o b~ w N P

N N RN N DN DN N NDN R P RBP B R R R R R R
0o N o OO~ W N PP O © 0 N~ o 0o » W N B O

properly consider in a Paragraph 25(a)(1) proceetBee UppeBkagit, 590 F.3d at 1026 (finding n
error in this Court’s referende Suquamish fishing regulations “as an aside to the Suquamish’s
understanding of its own U&A — not as evidence imgaon Judge Boldt’s intent in determining that
U&A."). In contrast to the sweépg delineations in the April™ claim map, Judge Boldt considered
narrower and more precise sedescriptions in the form of DLane’s testimony and reports in
determining the Suquamish U&A. It is this eviderchat relied on by Judge Boldt and probative o
intent — that the Court exanes under Paragraph 25(a)(1).

For these reasons, the Suquamish’s arguthanthe Upper Skagit's RFD constitutes an
untimely motion for reconsideration stLalso fail. The Suquamish is correct that Judge Boldt’s pri
facie determinations of April 18, 1975 became finhen no party lodged an objection to them. Theg
Upper Skagit cannot now contest Judge Boldt'sAUdetermination by, for instance, introducing ney

evidence of Suquamish treaty-time fishing practmeseeking to impeach Dr. Lane’s testimony. At

O

a

f his

ma

<

the

same time, Paragraph 25(a)(1) providasavenue for the Upper Skagit to seek to clarify Judge Boldt’s

intent, as it could with respect &my other tribe’s U&A. And in dierning Judge Boldt’s intent, this
Court looks to the evidence underlying his decisiontim®tapacious U&A claims made by the tribg
For all of these reasons, t@eurt concludes that Judge Bbttid not intend to include

Chuckanut, Samish, and the dispupedtions of Padilla Bay withithe U&A of the Suquamish Tribe,

14

As the Court finds there to be nactual issues in dispute, summauggment is appropriately entered in

favor of the Upper Skagit Tribe.

® The Upper Skagit has moved the Court to strike the exhibits containing the Suquamish’s fishinigmegddioth
improperly filed upon reply and as irrelevant to the Court’s Paragraph 25(a)(1) determibktigh58.The Court agrees

with the Suquamish that the Upper Skagit's Motion to Strikeasedurally improper. LCR 7(g) provides that a motion {o

strike material from a reply brief must be included within aeplyrof no more than three pages, which must be filed wi
five days of the filing of the reply brief and preceded by tice®f intent to file a surreply. As the Upper Skagit failed to
comply with all of these requirements, its Motion to Strike shall be denied and the exhibits shall remain part of the

thin

record ir

this subproceeding. Nonetheless, forrmsons stated herein, the Court agrees with the Upper Skagit that Suquamish’s
fishing regulations are not part of the record before Judgd.Bdid Court thus disregards them as evidence upon whigh the

Court bases its clarification of his intent.
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CONCLUSION

Having considered the arguments of the padied orders from prior related subproceedings

and having reviewed the relevant evidence befodgd Boldt in the 1975 proceedings that led to the

determination of the Suquamish U&A, t@eurt hereby finds and ORDERS as follows:

1) The Suquamish Indian Tribe’s Motion fSummary Judgment (Dkt. # 37) is DENIED.

2) The Upper Skagit Indian Tribe’s Motion f&ummary Judgment (Dkt. # 38) is GRANTED.

3) The Upper Skagit’'s Motion to Strikexhibits (Dkt. # 58) is DENIED.

4) As the Suquamish Indian Tribe’s usual andustomed fishing groundmd stations do not
include the Disputed Areas at issue hen{Sh Bay, Chuckanut Bay, and the northern port
of Padilla Bay), the Suguamish Indian Tribe is permanently enjoined from issuing regulat
and/or fishing in the watexsd the Disputed Areas.

5) Judgment shall be entered in fawdithe Upper Skagit Indian T and this subproceeding s
be CLOSED.

DATED this 3 day of June 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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