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e FILED _ __ ENTERED
Bruce Rifkin, Clerk ——_LODGED___ RECEIVED
United States District Court . g
215 1).8. Courthouse DEC 22 2005
L0310 Fifth Avenuc - S TS e
Seattle, WA 98104 M S D 2 0 7 Ju WESTERN DISTRICT OF wmsmrngﬂ,m

Re:  Subpoena Requcst
Dear My, Rifkin:

We represent CoStar Group, Inc. and CoStar Really Information, Inc. {collectively, “CoStar”), We
are writing (o obtain a subpocna issued by the Clerk of this Court pursuant te 17 U.S.C. § 512(h).

CoSlar is the lcading provider of information services to commercial real cstate professionals in
the United Stales. CoStar’s suite of services offers customers access via the {nternet to the most
comprehensive databases of information about commercial real cstale.

A critically important part of CoStar's dalabase services are 11s pholographs. CoStar
photographers travel to and take pictures of commercial properties in markets throughout the
United States. Under the Copyright Act and the terms of its liccnse apreements with its customers,
those who agcess CoStar’s photographs are prohibited [fom posting them on or otherwise
disseminating them through an Internet listing service. Unfortunately, CoStur’s photographs are
oo often copied in this mammer in violation of the Copynght Act.

In particular, individvals gain access to CoStar’s website, download copies of the photographs and
then upload them onto the websiies of competing real estate hsting services. Others then
download CoStar’s photographs, also without authorization. Once they have been unlawfully
copied onto competing websites, CoStar’s photographs are then re-copied and re-disseminated
{over and over) without authorization, The harm to CoStar is enormous.

We have uticovered a number of CoStar’s photographs that have been unlawtully copied onto a
website, www, CTMLS, com (CIMLS), CIMLS is a real estate listing scrvice. Users apload
photographs to CIMLS s sctvers, which are then downloaded and used by others.

(CoStar recently sent CIMLS a notification demanding thal it take down 15 infringing photographs
stored on its website, We helieve that CIMLS has information concerning the identities of the




Bruce Rifkin, Cletk
December 22, 2005
Page 2

individuals who are unlawfilly copying CoStar photographs. Under the Digital Millenmium
Copyright Act of 1998 (“DMCA™), CIMLS must provide this information in responsc to &
subpoena issued pursuant to 17 U.S.C. § 512(h).

Pursnant to 17 U.S.C. § 512(h), a copyright owper or ity agent may obtain a subpoena (“DMCA
subpocna™) from the Clerk of any United States District Court for the purpose of seeking the
identity of an alleged copyright infringer. Section 312(h)(4) provides that “the clerk shall
cxpeditiously issue and sign the proposed subpoena™ upon presentation of three documents in
proper (orm: 1) a DMCA notice of copyright infringement, § 512(02)(A); 2) a proposed
subpocna, § 512(h)(2)(B); and 3) a sworn declaration meeting the requirements of § S12(h)(2)(C).

On behalf of CoStar, we are seeking to obtain 4 DMCA subpoena, issued by the Clerk of thas
Court, to serve on CIMLS to learn the identities of the individuals that have infringed CoStar’s
copyrighls. With this lefler, we are providing a nolification that complies with the DMCA, a
proposed subpoena, and a declaration satisfying the requirements of the DMCA.,

The accompanying DMCA notjfication specities the list of CoStar’s photographs that are the
subject of infringing activily on CIMLS’s website, identifies the allegedly infringing material to be
removed, and provides CIMLS with information sufficient to locate the material. CoStar has
previously provided this inlormation to CTMLS, as well as additional documentation concerning
CoStar’s copyrighted photographs.  Also as required by the DMCA, the declaration attests, on
penalty of perjury, that the purpose of the subpoena is to obtain the identity of an alleged copyright
infringer and that information obtained in response to the subpocna will be used only 1o protect
rights undcr the Copyright Act,

We request that the Clerk’s office issue (his subpoena as soon as possible. 1f you have any

questions, plcase do not hesitate to call me or my associate Seth Wilkinson at (206) 516-3800,

Sincerely,

(96%_» 76’.-—'

Scott T. Wilsdon

STW:csw

{419.01) IZZHEDT 12/22/08
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TITLE 17 > CHAPTER 5 > § 512

§ 512. Limitations on liability relating to material online
Release date: 2005-08-01

(a) Transitory Digital Network Communications.— A service provider Search

shall not be llable for rnonetary relief, or, except as provided in subsection Hiis title:
{1}, For injunctive or other equitable relief, for infringemeant of capytight by
reason of the provider’s transmitting, routing, or providing connections for, Notes
material through a system or network cantrolled or opérated by or for the Updates
service provider, or by reason of the Intermediate and transient starage of Paralle|
that material in the course of such transmitting, routing, or providing authorities
connections, if— (CFR)
{1) the transmission of the matertal was initiatad by or at the Your
direction of a person other than the service provider; comments

{2) the transmisslon, routing, provision of connectiens, or sterage is
carried out through an automatic technical process without selection of
the material by the service provider;

{3) the service provider does not select the recipients of the matarial
except as an automatic respanse to the request of another person;

{(4) no copy of the material made by the service provider in the
course of such intermediate or transient storage is maintained on the
system or netwark in a manner ordinarily accessible to anyone other
than anticipated recipients, and no such copy is maintained on the
system or network in a manner ordinarily accessible to such
anticlpated recipients for a langer period than is reasonably necessary
for the transmission, routing, or provision of connections; andg

(5) the material is transmitted through the systern or network
without modification of its content.

{b} System Caching.—

(1) Limitatlon on liability.— A service provider shall not be liable
far manetary relief, or, except as provided in subsaction (j), for
injunctive or other equitable relief, for infringement of copyright by
reason of the intermediate and temporary storage of matarial on a
system or network controlled or operated by or for the service
provider in a case in which—

(A} the material Is made available online by & person other
than the service provider;

(B) the material is transmitted from the person described in
subparagraph (A} through the system or network to a person
other than the person described in subparagraph (A) at the




(€) replaces the removed material and ceases disabling access
to it not 1ess than 10, nor more than 14, business days following
receipt of the counter notice, unless its deslgnated agent first
receives hotice from the person who submitted the notification
under subsection (¢)(1}C) that such person has filed an action
seeking a court arder to rastrain the subscriber from engaging in
infringing activity relating to the material an the service
provider's system ot nétwork.

{2) Contents of counter notification,— To be effective under this
subsection, & counter notification must be a written communication
provided to the service provider's designated agent that includes
substantlally the fallowlng:

(A) A physical or electranic signature of the subscriber.

(B} Identification of the material that has been removed or to
which access has been disabled and the location at which the

material appeared before it was removed or access {o it was
disabied.

(C) A statement under penalty of perjury that the subs¢riber
has a good faith belief that the material was removed or disabled
as a result of mistake or misidentification of the matzrial to be
remnoved or disabled.

{D) The subscriber's name, address, and telephone number,
and a statement that the subscriber consents to the jurisdiction
of Federal District Court For the judicial district In which the
address is located, or if the subscriber’s address s putside of the
United Ststes, for any judicial district in which the servica
provider may he found, and that the subscriber will 2ccapt
service of process from the person who provided netification
under subsection (c}{1)(C) or an agent of such persen.

{4) Limitation on other liabllity.— A service provider's compliance
with paragraph (2) shall not subject the service provider to liability for
copyright infringement with respect to the material identifled in the
notice provided under subsection (c)(1)}(C).

{h) Subpoena To 1dentify Infringar.—

(1) Request.— A copyright owner or a person authorized to on

the pwner's behalf mé% EE%EEE The CleTk of any United States district
tourt to issue a subpoena {0 @ service provider Tor Identiication of an
alleged Infringer In accordance with this subsection.

(2) Contents of request.— The request may he made by filing with
he clerk—

(A) a2 copy of a natification described in subsection (c)(3}(A);
(B) a proposed subpoena; and

(C) a sworn declaration to the effect that the purpose for which
the subpoena is sought '$ to obtain the Identity of an alleged
infiinger and that such information will only be used for the
purpose aof protecting rights under this title,
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OADBE,(Rev, 1/94) Subposna in a Civil Case

Issued by the

WESTERN DISTRICT OF WASHINGTON

Attn: Izad Khormaee

testify in the above case,

UNITED STATES DISTRICT COURT

CoStar Group, Inc.
CoStar Realty Information Group SUBPOENA IN A CIVIL CASE
' v,
Commercial nvestment MLS (CIMLS)
Case Number:
TO: Commercial Investrment MLS (CIMLS)
14105 NE 315t Couit M S 5 _ 2 0 7
Vancouvet, WA 95686 '

0 YOU ARE COMMANDED to appear in the United States Disirict court at the place, date, and time specified below ta

PLACE OF TESTIMONY

in the above gase.

COURTROOM

DATE AND TIME

® YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of deposmon

PLACE OF DEPQSITION

DATE ANE TIME

place, date, and time specified below (list documents or objects):

0 YOU ARE COMMANDED to praduce and permit inspection and eopying of the following documents or objects at the

Information sufficient to identify the individual(s) infringing CoStar’s copytights in photographe listed in the accompanying
DMCA notification by upleading or downloading CoStar’s photographs, as specified in Schedule A.

FLACF

Lﬂw Offices of Yannuﬂ: Wﬂsdon Ca]fo PLLC Attn, Scott Wlladan

. YEnIC

DATE AND TIME

January 6, 2006

YOU ARE COMMANDED to pevmit inspection of the following premises at the date and time specified below.

PREMISES

DATE AND TIME

Any organization ot A party to this suit that is subpoenaed for the taking of a deposition shalt designate one or more officers,
dlrecturs Or managing agents, or other persons who consent to testify on its behalf, and may set forth, for cach person designated, the
_matters on which the person will 1estify, Federal Rules of Civil Procedure, 30(b){6).

ISSUING ﬁﬁéﬁw} TITLE (INDICATE IF ATIQRNEY FOR PLAINTIFF OF DEFENDANT)

DATE

DEC 22 28

ISSUMG OFFICER=8 NAME, ATIRESS AND PHIONE NUMBER

(See Rude a5, Frderal Rules of Civil Prycedure, Farts C & D an next page)

"I action 1§ pending in district other than district of issuance, stafe district under case number.
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A088 (Hev. 1/04) Subpoena in a Civil Case

PROOF OF SERVICE
DATE PLACE
SERVED
SERVED ON (PRINT NAME) MANNER OF SERVICE
SERVED BY (PRINT NAME) TITLE
DECLARATION OF SERVER

[ declare under penalty of perjury under the laws of the United States of America that the foregoing information contained

in the Proof of Service is true and correct.

Executed on

PDATE

SIGNATURE OF SERVER.

ARDRESS OF SERVER

"Rule 45, Federal Hules of Civil Procsdure, Parts C & [,
{c}) PROTECTION OF PERSCNS SUBJECT TO SUBPOENAS.

{1} A party or an attornay reaponsible for the Issuance and servies of a
subpoena shall take reascnabla steps to aveid imposing undus burden or
expansa an a persan subject to that subpoena. Tha court on behalt of
which the subpoena was issued shall enforce this duty and impose Upon
tha party or attomey in breach of tis duly an appropriate sanction which
ey includa, but {a not limiled io, lost ®amings and reasonable atiornay's
fee.

{2) (A) A person commanded o produce and parmit inspection and
copying of designated books, papers, docurmnants o tangible things, of
Inspection of pranises neaad not appear Inperson at the place of production
or inspectlon yihless commanded o appsar for dapositon, hearing or trial.

{B) Subject to paragraph (d) (2) of this nule, a parson commandad
o produce and permit inspection and copying may, within 14 days after
sarvice of subposna ar befors the tma specified for complianca if such
time is tess than 14 days aftar service, serve upon the party Or attomey
designated in the subpoena written objection lo inspection or copying of
any of all of the desigrated materials or of the premises. I objedion iz
made, the party 3erving the subpoena shall not be entitad to Inspact and
<opy matenials or inspect the premisés except purauant ko an order of the
court by which the subpoena was issued. If ohjaclion has been made, the
party serving the subpogna may, upon nolics to the person commandad
produce, move at any time for an order to compel tha produrction. Sueh an
ardar 1 comply production shall protect any person whao is nat s pardy or an
officer of a party fram significant axpegnse resulting from the inspecticn and
copying cormymandad.

{3} {A) On timely motion, the court by which & subpoena was Issued
shal! quash gr rnodify the subpoena if it

(il failz to allow reasonable time for compliance,
(i) rayuires a person who is not a parly or an officer of &

party 1o travel (o a placs more than 104 miles from the placa whera that
person reshdes, is employsd or regularly bansacts business in person,
except that, subject to the provisions of dlause (c) (3) (B) (iii) of this mla
such 3 parson may in order io attend trial ba commanded to raval frovh any
such place within the stata in which the trial iz hald, or

(I} requires disclasura of privileged or other protecied matter
and no exceplion ar waiver applies, or

(v} subjscts a pargon to undus burden.

{B) if a subpoena

i} reduires disclosurs of a tragde secret or other canfidantial
research, development, or cornmarcial information, or

fii} requlres disciosure of an untetalned expart=s opinlon or
Informatian not descriténg spedific avents or accurrencas In dispute and
resulting from the expert=4 siudy made not at the request of any party, or

(i} requirez a person who is not a parly or an officer of a
party to Incur substanttal expansa ta ravel more than 100 milez to atend
trial, tha court may, to prolact & parson subject to or affacted by the
subpoana, quash or modify the subpoena, or, if the party in who bahalf the
subpoena is issued shows a substantial need for the tastimony or material
that cannct be otherwize et withdut undue hardship and assuras that the
parson o whom the subpoena is aduressed will e reasonably
compansated, the colrt may order appearance or production anly Lpon
specified conditions,

{(d} DUTIES IN RESPONDING TQ SUBPOENA.

(1) A person responding to 2 subpoena ta produce documents shall
prodies tham as they are kept in the vsuat course of business or shall
organize and iabal them fo corraspend with the ¢ategories in the demand.

{2) When infarmatiun subject to a subpoena is withhatd on a claim that
it is privieged ¢r subjact lo pratection as ial preparation materiais, the
claim shalt be made expressly and shall be supported by a description of
the nature of the documents, communications, or things not produgsd that
is sufficlent to anable the demanding party to contast tha claim,




SCHEDULE A

For each of the CoStar photographs which were previously identified in a notification
sent by letter on December 6, 2005, and which are listed in the accompanying DMCA
notification, you are directed to expeditiously provide information sufficient to
identify the individual(s) who have infringed CoStar’s copyrights by uploading or
downloading the photograph.

For purposes of this subpoena “uploading” shall mean posting, submitting, providing,
transmitting or ¢opying to CIMLS, the CTMLS listing service or www.CIMLS.com.
“Downloading” shall mean copying, transferring, or obtaining from any server owned
or operated by CIMLS a digital copy of one or more of CoStar’s photographs.

For each individual identified, you are directed to identify the photograph infringed,
to specify whether they have uploaded and/or downloaded the photograph, and to
provide identifying information in CIMLS's possession, including, but not limited to,
name, employer, address, telephone humber, and email address,




DECLARATION OF JONATHAN COLEMAN

BETHESDA, MARYLAND

st o

I, Jonathan Coleman, the undersigned, declare that:

1. I am the General Counsel of CoStar Group, Inc. (CoStar). I am authorized to act on
CoStar’s behalf in matters involving the infringetent of its copyrights.

2. CoStar is reguesting the attached proposed subpoena to Commercial Investment MLS
(*CIMLS™) to disclose the identities of individuals unlawfully copying (by uploading or
downloading) CoStar’s copyrighted photographs to and from CIMLS’s website,

3. The purpose for which this subpoena is sought is to obtain the identity of the individuals
infringing CoStar’s copyrights. This information will only be used for the purpose of protecting
the rights granted to CoStar under the Copyright Act.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct to the best of my knowledge, information or belief.

0.

hathan Coleman

Executed in Bethesda, Maryland on December 21, 2005.
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Dear Mr. Khormaee,

This notification, which is to accompany a DMCA subpoena issued by the clerk of the
United States District Court for the Western District of Washington, is a follow-up to the
notification that we sent CIMLS on December 6, 2005, identifying 15 CoStar photographs that
have been the subject of infringing activity on CIMLS’s website and incorporates the December
6 notice by reference.

Attached to this notification is a list of the 15 photographs that are infringing. This list is
identical to the list that you received with the December 6 letter and is provided to you for your
convenience. The information in the attached both identifies the photographs that have been
infringed and the specific CIMLS ID number identifying each infringing photograph on the
website. If these photographs have not already been taken down from CIMLS’s website, you
must do so as soon as possible. In addition, CoStar is serving CIMLS with a DMCA subpoena
issued by the ¢lerk of the federal district court. Pursuant to that subpoena, issued under 17
U.8.C. § 512(h), CIMLS must expeditiously provide information in its possession to identify
individuals who arc infringing CoStar’s copyrighted works.

I have a good faith belief that the above-described activity 1s not authorized by the

copyright owners, their agent, or the law. This notification is accurate and T state, under penalty
of perjury, that [ am authorized to act on hehalf of CoStar.

Smcerely,
M

Thomas J. Perrclh
ce! Jonathan Coleman

Attachment




LIST OF INFRINGMENTS

1 16656-16664 Ventura Blvd. | Encino, CA 91438 1367
2 16500 Ventura Blvd. Encino, CA 91436 1366
3 10 North Dearborn St, Chicago, IL 60602 537
4 100 Staples Blvd. Framingharn, MA 01702 1301
5 14 Crosby Drive Beadford, MA 01730 1300
3] 1300 Parkwood Cirgle Atlanta, GA 30339 1758
7 | 3100 Main Street Kansas City, MO 64111 440
2 8306 Walnut Kansas City, MO 64113 445
I 9 530 Davis Dr. Maorrisville, NC 27560 3612
10 13890 Braddock Road Fairfax, VA 20121 708
1 14280 Park Meadow Drive Chantilly, VA 20151 730
12 | 16027 Ventura Boulevard Encino, CA 91436 1330
13 | 470 North Milwaukee Chicago, IL 506810 542
14 | 770 North LaSalle Chicago, IL 60610 543
15 | 4006 Washington Kansas City, MO 64111 467




