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CORPORATION, COMPLAINT FOR COPYRIGHT
Plaintiff, INFRINGEMENT, FALSE
DESIGNATION OF ORIGIN,
v BREACH OF CONTRACT,

SEARS, ROEBUCK AND CO., a New York UNJUST ENRICHMENT, AND

o - VIOLATION QF THE
E;rliﬁ:go ang;’gl)lws & RUBICAMINC., a WASHINGTON STATE
P ‘ CONSUMER PROTECTION ACT
Defendants.
JURY TRIAL REQUESTED

I PARTIES
1. Plaintiff, Lucky Break Wishbone Corporation ("Lucky Break Wishhone"), is a

Washington corporation with a principal place of busincss at 4400 S.W. Roxbury Place,
Seattle, Washinglon 98136-2738.

2. Upon information and belief, Defendant, Sears, Rocbuck and Co. ("Sears") is a
New York corporation with its principal place of business at 3333 Beverly Road, B-3 317A,
Hoffman Estates, J1hnois 60179,

3. Upon information and belief, Defendant, Young & Rubicam Inc. ("Y&R") is a
Dclaware corporation with its principal place of husiness at 285 Madison Avenue, New York,

New York 10017.
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II. JURISDICTION AND VENUE

4, This is an aclion arising out of the copyright laws of the United States,
17 11.5.C. § 501 ef seq., the Lanham Act, 15 U.5.C. § 1125(a), relatzd state unfair competition
and consumer protection laws, R.C.W. § 19.86 et seq., and statc common law.

5. This Court has subject matter jurisdiction pursuant to 17 U.8.C. § 501{a) and
1517.8.C. § 1121; and 28 U.S.C. § 1331, as well as 1338(a) and (b).

6. Venue is proper in this judicial district under 28 U.8.C, §§ 1391(b) and {¢), and
1400{a) because the Defendants conduct business within this judicial district, and they or their
agents or affiliates can be found in this judicial district. Acts giving rise to this complaint
occurred within this judicial distriet,

IIl. FACTS
A, Plaintiff’'s Copyrighted Wishbone Sculpture

7. Lucky Break Wishbone developed a unique and original wishbone sculpture
for the use and enjoyment of individuals worldwide who are familiar with the (radition of
snapping the breasibone of a turkey to bring good luck or to fulfill a wish.

8. The Lucky Break Wishbone sculpture embodies certain idealistic
characteristics of a dried turkey wishbone along with stylized accents to emphasize the item's
aesthetic appeal, forming a truly unigue work of art.

9. The Lucky Break Wishbone sculpture is also a widely successful novelty item,
well-known throughout the United States and internationally.

10.  The Lucky Break Wishbone sculpture is protected by a registered United
Statcs Copyright, Registration No. VA 1,325,348, said registration having an eflective
registration date of December 29, 2005. A copy of the United States Copyright Registration
protecting the Lucky Break Wishbone sculpture is attached to this Complaint as Exhibit A.

11.  Plaintiff, Lucky Break Wishbone, is the owner of U.8. Copyright Registration
No. VA 1,325,348 by assignment. The Lucky Break Wishbone sculpture was completed in
2004 and first published Novernber 6, 2004, in the United States.
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12.  Lucky Break Wishbone has extensively promoted its unique and original

sculpture in associalion with its name and mark LUCKY BREAK WISHBONE.

13, Through extensive advertising and promotion of the Lucky Break Wishbone
sculpture, consumers in the United States and intermationally have come 10 recognize the
Lucky Break Wishbone sculpture as an indicator of goods and services originating with
Lucky Break Wishbone,

14.  Lucky Break Wishbone sculptures are manufactured exclusively within the
United States.

B. Acts Giving Rise to Defendants' Infringement

15.  Defendant, Sears, is one of the United States' largest retailers, selling a variety
of goods and providing a variety of services.

16.  Defendant, Y&R, is a major advertising, markeling, and public relations firm
specializing in creating and carrying out promotional and marketing events on a variety of
scales.

17.  On information and belief, Y&R had a contract with Sears to create and carry
oul a promotion, which was to take place at Sears storcs across the United Staies during the
week ol the 2005 Thanksgiving Day Holiday, from Saturday, November 1%, 2003, through
Wednesday, November 23, 2005 ("the Sears promotion™).

18.  In June 2005, representatives from Y&R contacted Lucky Break Wishbone in
conncction with the Sears promation,

19, In June 2005, representatives of Y&R purchascd a sample of the Lucky Break
Wishbone sculpture with the intent to inspect said wishbone sculpture for ils suitability for
use in the Sears promotion.

20.  In June 2005, Lucky Break Wishbone sent several sample wighbone sculptures
by overnight delivery.

21.  After rceeiving sample Lucky Break Wishbone sculptures, a representative of

Y&R requested an estimate from Lucky Break Wishbone for the cost of special
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manufacturing of the wishbone sculptures to match a pantone color blue, including custom
printing in ¢ither white or black. The requested estimate was for the cost of "one million drop
shipped to three distribution points in 333k segments;” and for "two million drop shipped to
three distribution points in 666k segments."

22.  In response to Y&R's request for a quoile, Lucky Break Wishbone responded
on July 5, 2005, with a price quote.

23.  The quote sent by Lucky Break Wishbone was acknowledged by Y&R, and on
July 15, 2005, a representative from Y&R asked if the Wishbone sculplures could be
distributed in a specially manufactured polymer bag or with a card having "condensed legal"
verbiage.

24, On July 19, 2005, Lucky Break Wishbone sent Y&R a revised price quote. A
second revised quote, based on additional requested product enhancements, was sent on
July 22, 2005. Y&R acknowledged receipt of the revised quotes and samples with speciél
packaging including legal verbiage, on Tuly 25, 2005,

25, On August4, 2005, a representative from Y&R sent a confirmatory
mcmorandum by electronic mail ("e-mail") accepting Lucky Break Wishbone's quote stating,
"we have gotten approval from the client and we look forward to doing business with you to
produce our bluc wishbones." Lucky Break Wishbone reasonably relied on Y&R's
confirmatory memorandum dated August 4, 2005 as well as all other previous e-mails, by
making substantial beginnings and commitments for performance.

26, Reliance on Y&R's confirmatory memorandum of August4, 2005 was
detrimental to [.ucky Break Wishbone.

27.  On August 3, 2005, a representative from Y&R sent an e-mail with shipping
details for the Wishbone sculptures and confirming a guantity of 1,140,000-1,330,000
Wishbone sculptures to 1,900 storcs.
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28. On August 11, 2005, a representative from Y&R verbally repudiated the
parties' agreement, indicating that Y&R discussed the possibility of having substitute
wishbone sculptures manufactured by "an offshore company.”

29.  After Y&R's repudiation of its agreement with Lucky Break Wishbone, Y&R
failed to perform under the agreement, causing Lucky Break Wishbone damage.

C. Defendants’ Infringing Activities

30.  On information and belief, Y&R sent samples of the Lucky Break Wishbone
sculpture or oltherwise transmitted three-dimensional information describing the Lucky Break
Wishbone sculpture to an overseas manufacturer int China.

31.  On information and belief, Y&R direcied an overseas manufacturer in China to
copy the Lucky Break Wishbone sculpture for use in the Seats promotion.

32.  On information and belief, the overseas manufacturer in China copicd the
Lucky Break Wishbone sculpture and produced at least one million Lucky Break Wishbone
sculptures for use in the Sears promotion,

33.  The packaging utilized by Y&R and Sears for the Sears promotion was
identical in size and shape fo the packaging proposed by Lucky Break Wishbone and included
the identical legal verbiage first created and supplied by Lucky Break Wishbone.

34,  On information and belief, Y&R and/or Sears created a photograph or image of
the Lucky Break Wishbone sculpture and used said photograph or image of the Lucky Break
Wishbone sculpture in newspaper promotional materials distributed nationwide in connection
with the Sears promotion. A sample of the newspaper promotional materials utilizing a
photograph or image of the Lucky Break Wishbone sculpture is attached to this complaint as
Exhibit B.

35.  In numerous e-mails, Y&R acknowledged benefits received by Y&R through
information and industry know-how supplied by Lucky Break Wishbone, including precisc
legal verbiage for the packaping, packaging sizes and shapes, packaging layouts, and other

dimensions for the specially manufactured Lucky Break Wishbone sculpture and packaging.
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36.  Defendants were not guthorized to hire an overseas manufacturer in China or
anywhere else to copy the Lucky Break Wishbone sculpture.

37.  Delendants werc not authorized fo use an image or photograph of the Lucky
Break Wishbone sculplure in any advertising or promotional literature.

38. Usc by Scars of an imape or photograph of the Lucky Break Wishbone
sculpture in its national advertising campaign likely confused consumers into believing that
the Lucky Break Wishbone sculpture used in connection with the Sears promotion originated
from Lucky Break Wishbone,

39. Use by Sears of an image or photograph of the Lucky Break Wighbone
sculpture falsely designated the origin of the actual Wishbone sculpturcs used in the Scars
promotion.

40.  Sears and Y&R benefited from the nse of the photograph or image of the
T.ucky Break Wishbone sculpture in the Sears promotional advertising.

IV. CAUSES OF ACTION

COUNY |
COPYRIGHT INFRINGEMENT

41.  Lucky Break Wishbone incorporates the allegations made in paragraphs 1-40
as 1f fully set forth herein.

42.  Defendants have wilifully committed copyright infringement under 17 U.5.C.
§ 501 et. seq., directly or by way of coniributory liability, by the unauthorized practice or
execution of onhe or more exclusive rights owned by Lucky Break Wishbone sct forth in
17 LI.8.C. § 1086, said exclusive rights having been perfected by U.S. Copyright Registration
No. VA 1,235,348 for the Lucky Break Wishbonge sculpture.

COUNT 11
FALSE DESIGNATION OF ORIGIN

43.  Plaintiff Lucky Break Wishbone realleges paragraphs 1-40 as if fully set forth

herein.
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44,  Defendants’ acts as alleged herein constitute a false designation of origin in
violation of 15 U.S.C. § 1125(a).

COUNT 1IN
BREACH OF CONTRACT

45, Plaintitf Lucky Break Wishbone realleges paragraphs 1-40 as if fully set forth
herein.

46.  Defendant Y&R breached its agreement with Lucky Break Wishbone to pay
for a quantity of specially manufaciured Lucky Break Wishbone sculptures at a certain price
and lor delivery according to other certain terms,

47.  Plaimtill Lucky Break Wishbone made substantial beginnings of the special
manufacturing of goods and made other commitments for performance according to the
agreement.

COUNT IV
UNIUST ENRICHMENT - QUASI CONTRACT

48.  Plaintiff Lucky Break Wishbone realleges paragraphs 1-40 as if fully sct forth
herein.

49, Defendants received beneftt through the use of the Lucky Break Wishbone
sculpture including, but not limited to, images thereof in its advertising and promotional
materials.

50. Defendants received benefit through the use of Lucky Brecak Wishbone's
specification and design (or packaging and through the usc of Lucky Break Wishbone's
condensed legal verbiage for use in the Sears promotion on all packaging.

51.  Defendants have not provided compensation to Lucky Break Wishbone for the
use of the Lucky Break Wishbone sculpture in their advertising and promotional materials nor
have Defendants provided Lucky Break Wishbone compensation for use of Lucky Break

Wishbone's specially designed packaging and condensed legal verbiage.
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COUNTYV
VYIOLATION OF THE WASHINGTON STATE
CONSUMER PROTECTION ACT

52.  Plaintiff Lucky Break Wishbone realleges paragraphs 1-40 as if {ully set forth
herein.

53.  Infringing acts alleged herein were carried out collectively by Defendants to
deceive the consuming public into believing that the Lucky Break Wishbone sculptures used
in the Sears promotion originated with Lucky Break Wishbone.

54,  The infringing acts of the Defendants as described herein affect the public
interest and are therefore in violation of the Washington Consumer Protection Act ("CPA™),
8 19.86 ¢t seq.

V. PRAYER FOR RELIEF

WHEREFORE, the Plaintiff, Lucky Break Wishbone prays for the following relief:

A. An order entering judgment in Lucky Break Wishbone's favor and awarding
Lucky Break Wishbone damages in an amount sufficient o compensate Lucky Brecak
Wighbone for the expected benefit of its contract with Y&R for the Sears promotion or
alternatively, an amount sufficient to compensate Lucky Break Wishbone for the substantial
bcginnings and commitments made in furtherance of the agreement to provide specially
manulaciured goods;

B. An order entering judgment in favor of Lucky Break Wishbone and awarding
damages in an amount sufficient to compensate Lucky Break Wishbone for Defendants'
willful acts of copyright infringement as alleged herein pursuant to and consistent with all
relevant federal laws, including but not limited to, Title 17, U.S.C. §§ 502, 503 and 504;

C. An order entering judgment in favor of Lucky Break Wishbone and granting
Lucky Break Wishbone its attorncys' fees and costs in connection with all applicable laws
including 17 U.8.C. § 505; 15 U.S.C. § 1117; and R.C.W, § 19.090 et seq.;

D. An order entering judgment in favor of Lucky Break Wishbone and enjoining

any further acts of infringement of the copyright in the Lucky Break Wishbone sculpture and
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further ordering the destruction of all articles used (such as molds or data models) in the acts
of infringement, consistent with remedics available under 17 U.S.C. § 503 and 15 U.5.C.
§ 1118, and further ordering that defendants supply Lucky Break Wishbone with a written
certification that all articles used in the infringement have been destroyed.

E. An order entering judgment in favor of Lucky Break Wishbone and enjoining
Defendants from any further acts falsely designating the origin of their products in violation
of 15 11.8.C. § 1125(a);

F. An order entering judgment in Lucky Break Wishbone's favor and enhancing
any damages awarded in this case up to three times the actual amount awarded consistent with
the statutes providing such remedies for willful infringement found in 17 U.S.C. § 504(c);
15U.8.C. §1117; and R.C.W. § 19.86 ¢f seg. and any other applicable lederal or state law;
and

G. Such other further relief the Court may deem just and proper.

VI. JURY DEMAND
Plaintiff Lucky Break Wishbone hereby demands a trial by jury of all issues so triable.
Dated this 6th day of March 2006,
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Mark P, Walters, WSBA No.: 30,819
Christensen O'Connor Johnson Kitdnegs™Le
1420 Fifth Avenue, Suite 2800

Seattle, WA 98101-2347

Telephone; 206.682.8100

Fax: 206.224.0779

E-mail: walterm@cojk.com,
courtdocs(@efiling.com

Attorney for Plaintiff
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