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KcF’LELJ)}b

MAR 39 2007
IN THE UNITEDR STATES DISTRICT COURT UHA I
NORTHERN DISTRICT OF ILLINOIS, EASTERN Dmsom g']vé Uﬁ?ﬁmﬁ;
4 6
DAWN MAJERCZYK mdnudua.ﬂy and on ) Ut
behail' of a class of similarly sitvated individuals, ) :
| ) 07CV1543
Plaintiff, .
; ) JUDGE ANDERSEN
v. ; -MAGISTRATE JUDGE NOLAN
MENU FOODS, Inc., a New Jersey Corporation, ) ) .luiry Trial Demanded '
)-
Defendant. )
X

CLASS ACTION COMPLAINT

Plaintiff Dawn Majerczyk brings this class action complaini against defendant Menu
Foods, Inc. (“Menu Fnods") to seek redress for herself and all other individuals injured by i sale
of contaminated pet food throughout the United States. |

NATURE OF THE CASE

1. Menu Foods, one of the infgcsf pet food manufacturers in the wotld, recently
issued & mass ecall of 42 brands of cat food and 51 brands of dog food.

2. That recall was issued — he.iafed!y — as a result of evidence that the pot food in
qucsﬁon was contaminated ﬁith a potentially lethal agent.

3 When ingested .by an animal, the contaminated pet food cﬁn canse immediate
renal failure, resulting in the compleie shutdown of the animal’s kidneys and, ultimatcly.‘its
death. |

4, quu Toods® actions in selling the cbntarnjﬁatcd food and failing to issue the

recall sooner were reckless and in bréach its duties and warranties (o its customers.
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5. _ Those actions were a proximate canse of injury to and the deaths of currently
" untold numbers of pets, including plaintifl Dawn Majerczyk’s cat, as described mote foily below.
6. On behalf of a nationwide class, Majcrezyk seeks redress for thut misconduct,
PARTIES | | 7

7. Plaintiff Dawn Majerczyk is a citizen of inois, residing in Cook C.ounty. 1linois.

8. Defendant Memu Foods is the self-proclaimed “leading manufachirer csf
;irivntc-labcl wet pet food in North Americ.a*“ Itig a New Jcrséy'Cérporatiun with its principle
place of business in New Jetsey. 1t docs business throughout the United States, including Cook
County, Illinois.

JURISDICTION

9. The Court has original jurisdiction over this complaint pursuant to 28 U.5.C,
§ 1332(d) because (a) plaintiff and numerious members of her putative class are citizens of states
diffcrent from those of which Menu Foods ié a citizen, (b) the am&unt in c(;nlrovafsy exceeds

~ $5.000,000, exclusive of iutcrest_s and eosis, and (¢) nonc of the juriédimional exceptions
contained in 28 U.S.C. § 1332(d)(4)~(5) applies to !ht; instant action, |
| VENUE
10.  Venue is proper in this distﬁct under, iriter alia, 28 U.5.C. §§ 1391(a)(1).
o - FACTS |

11. Mem quds holds itself out 1o the public asa manufaeturer of safe, putritions,
and high-quetity dog und cat (ood.

12. It makes numerous cxpress warranties about the quality of its food and its

- munufacturing facilities.
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13.  For example, Menu Foods touts the claim that it “manufacture[s] ihe private-label,
wet pet-food Industry’s most comprehensive product proﬁam with the highest standards of
quality” and it operales “siale-of-the-art” manufacturing facilitics in the United States and
Canada,

14,  Menu Loods intended for pet owners to believe it.s statements and trust that its pet
food is of first-rate quality.

15.  Onor about March 16, 2007, Menu Foods announced a recall of appfﬁxinmtcly 42
brands “cuts and gravy” style dog food gnd 51 brands of “cuts and gravy™ style cat food, all
produced at Menu Foods' facility in Emporia, Kansus, between Dec. 3, 2006, and March 6, 2007.

16,  Weeks before the recall, Mcenu Foods had received numerous cumplaint$
indicating that the pet food originatiug from the Emporia plant was killing pets.

17.  Asuresult of these complaint, Menu Foods tested its food on approximately 40 to
50 pets. Scven of those pets died after ingesting the fond;

18.  Despite having actual knowledge of hoth the complaints it received and its own
study, Menu Foods delayed for wecks before issuing the notice of recall.

19.  Even then, its recall was conducted in a negligent manncr. For example, bqth its
website and the toll-free telephone number it provided to the public were [requently nan-
operational. |

FACTS RELATING TO THE NAMED PLAINTIFF

20.  Onorabout March 10, 2007, Majercyk purchased sgveral pouches of Special

Kitty Select Cuts from a Walmart storé for her nine—year'-old cal, Phoenix.

21, Menu Foods is the manufacturer of Special Kitty Select Cuts.

3
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22.  OnMarch 16, 2006, shorily after ingesting Menu Food's cat food, Phoenix went
into renal failure, Phocnix’s kidneys shut down, and on Matrch 17, 2007, he had to be pui down,
23.  Majercayk ineurred over $300 in veterinary expenses relating to the attempis 1o
_save Phoenix's lile. |
24.  Phoenix had been with Majerczyk’s family from birth.
25, The loss was devasting not only to Majerczyk, bﬁt also to her seventeen-year-old

son and fourieen-year-old daughter as well.

CLASS ALLEGATIONS..
26.  Maujerczyk hrlng_s this action, pursuant to FRCP 23({b)(3), on behalf of herself and
a class (the “Class™) consisting of herself and all others who purchased pet food in the United
States that was ultimately subject to the March 16. 2007 Menu Foods recall.
27.  Upon intormation and belief, there are over 100,000 members of the Class such
that jomnder of all members is impracticable,
28.  Common questions of law and fict exist a5 1o all members of lﬁc Class and
predominale over questions affecting individual members. Common questions for the Class
include:
(2)  Did Menu Foods act negligently in f‘ m']ing to prevent the contumnination of
its pet food?
(b)  Did Menu Foods act negligently in failing to wacn its customers in a

timely and effective manner of the danger of its pet food?

| AT




(¢)  Did Memu Foods® breach express andfor implied warrantics relating to the

sale of its pet food?
29.  Majervzyk will fairly and adequately protect the intetests of the Class, her claims

are typical of the claims of the members of the class, and she has retained counss] competent and

- experienced in class action litigation.

30. A class action is superior to other availaﬁle methods for fairly and efficiently
adjudicating this controversy because, among other things, (a) joinder of all members of the class
is impracticable, an.d (b) meny members of the class cannot vindicate their rights by individual
suitg becanse their damages arc small refative to the burden and expense of litiguting individﬁai
actions. |

COUNT'I
(Brcacﬁ_ of Warrantiék)

31.  Plaintiff incorporates by reference the foregoing alleguations,

32. Menu Foods breached express warranties to Plaintiff and violated the Uniform
Commercial Code, | |

33, Menu Foods breached implied warranties to Pluintiff and violated the Unifﬁrm
Commercial Code,

| 34,  Mcnu Foods breached the implied warranty of merchantability.

35.  Asa proximate cause of this mi scénduct, pléinﬁﬂ' and her ¢lass suffered actual

damages, including without imitation the cost of the conmnﬁuatcd pet food and any resulting

veterinary bills.
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WHEREFORE, Pluintiff, on behalf of herself and the Class, prays for the following
relief: | .
1. An order certifying the Class as defined above;

2. An awerd of actunl damages;

3. Appropriate injunctive rclief}
4, Medical ménitoring demages; .
5. Reasonable atlomney’s [ees and costs; and

6. Such further and other relief the Court deems appropriate.
COUNT I
(Negligence)
36, - Plaintiff incorporates by refercnce the foregai'_ng allegations,
37.  Menu Foods owed its customers a duty to offer safe, noﬁ%ontaminated products
iﬁ the stream of commeree.
38.  Menu Foods breached this duty by failing to exercise due care in the producing,
proccssing, manufacturing and olfering for sale of the contaminated pet food described herein.
39. Menu Foods furthe.r breached this duty by failing timely and effectively to warn
plaintiff and the class of the contansination even after it had actual knowledge of that fact and of
tﬁe resulting rigks. |
40.  Asaproximate cause thereof, plaintiff and her class suﬁ'mcci actual damages,
1ncluding without limitation the cost of the contaminated pet food and any resulting veterinary

hilis,
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WHEREFORE, Plaintiff, on behalf of herself and the Class, prays for the folluwing

relief:
1. An order certifying the Class as defined above;
2. An award of actual damages;
i . Appropriate injunctive relief:
4. Medical monitoring damages;
5. Reasonable attomey’s fees and costs; and
6. Such further and other relief the Court deems appropriate.
JURY DEMAND
lenuﬂ" requests trial by j Juw of all claims that can be so tried.
M:trch 20, 2007 | Dawn Mgy erwyk individually and on behalf of &
' class of similarly situated individuals
one of omeys
thn Blim
Jay Edclson
- Myles MeGuire (Of Counsel)
Blim & Edelson, LLC
53 West Jackson Boulevard
Suite 1642
Chicago, lllinois 60604
(312) 913-9400

(312) 913-9401 (Fax)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE

KNOXVILLE DIVISION
LIZAJEAN HOLT, )
)
Individually, and on behalf of sumlarly )
s1tuated persons, )
) " No.
Plaintiff, )
)
V. ) Class action
) ‘
. MENUFOODS, INC., ) JURY DEMAND
) CLASS ACTION
Defendant. ) _
CLASS ACTION COMPLAINT

L Class Actipn

1. Plaintiff, individuvally and as representative of a Class of similarly situated
persons more defined below, brings suit against the named Defendant for offering for sale
and. selling to Plaintiff and Class members pet food and food products — “cut and gravy™
pet products — formally reealled oﬁ March 16, 2007. Defendant is a corporation doing
business and operating in the United States. Defendant recalled cat and dog food
products that are sold under numercus brands by several national chain steres in
Tennessee and other States in the United States. The pet food products were produced |
by Defendant(s), a private iabel manmufacturer, Iabeled by the befendant and then
distributed and ultimately sold to Plaintiff, Class Members, and others. Defendant issned
or caused to be issued a press release announcing the recall, and the United States Food
and Drug Administration issued a press release the same day. These pet food products

were intended to be placed in the stream of commerce and distributed and offered for sale
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and sold to Plaintiff and purchasers in Tennessee and the United States and fed to their
pets, cats and dogs.
]] Jurisdiction and Venue

2. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and
subsection (d), and the Class Action Fairness Act of 2005, Pub. 1..109-2 (Feb. 18, 2005);
and over supplemental state law claims pursuant to 28 U.S.C. §1367.

| 3. Venue is proper in this Court and judicial district pursuant to 28 U.S.C. §1391

‘and/or Pub. L.109-2 because a part or substantial part of the events or omissions giving
rise to the _claim occurred in this judicial district, or a substantial part of property that is
the sﬁbject of the action is situated in this judicial dist;ict. |

4. In this judicial district, Plaintiff purchased the recalled pet food praduct made
by or for Defendant, and her pet at'e or consumed it. Thousands of other
consumers/customers — including Plaintiff and other Class Members — purchased the
recalled or contaminated products in this judicial district from retailers that Defendant, its
agents, affiliates, or others it or they controlled sold or made‘avni.lable io them. In tum,
retailers or others sold these recalled products to the general public, including Plaintiff,
Class members and other purchasers. These producis were purchased for consumption by
the pets of Plaintiff and the Class members. Defendant made or caused these products to
be offered for sale and sold to the public, including Plaintiff.

5. Rule 23 of the Federal Rules of Civil Procedure applies to class actions as

well.

1. Plaintiff

C-4+7
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6. At all times material hereto, Plaintiff Lizajean Holt was and is a citizen of the
State of Tennessee and the United States and resides in Knox County, Tennessee.

IV. Plaintiff’s Purchase(s)_!Defendnnt’s Recall '

. .P]aintiff purchased recalled brands of Pet Pride and Iams pet food from a
national chain grocery store, Kroger, operating m Knox County, Tennessee. Kroger, like
other retailers, did not alter the product produced by the Defendant in any way prior to
selliﬁg it to Tennessee consumers and other consumers throughout the United States.

8. Without knowing that Defendal;ts would recall the product after it was offered
for sale and sold to her, Plaintiff purchased and fed the produci(s) to her cat, her pet. Her
ﬁet Eecame lethargic a.nd began drinking large amounts of water and Plaintiff
discontinued feeding the Defendant’s products to her cat prior to the recall notice.
Plaintiff and thousands of other consumers will now face véterinary bills to have their
pets evaluated for kidhey damage.

9. Before her purchase, Defendant never warned Plaintiff thai the pet food
product that she purchased for feeding her pet may or would céuse ithave health
problems or concems or that she would have to take her pet to a veterinarian due to a
health concern relating to or resulting from the tainted pet food. |

10. On or on about March 16, 2007, Defendaﬁt issued a recall for certain pet food
for cats and dogs that it manufactured in plants that it controlled, owned, operated, or
managed in the Unitéd States.

11. Defendant’s business consists substantially of providing private label pet

foods at its plants or pet foods under other brands, not its own. In tumn, Defendant’s
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A ﬁroducts are sold under a variety of labels or brands listed on its Wt_absite asof March 17, -
| 2007 and set forth helow. -

12. The product that Plaintiff purchased at a Kroger in Knoxvi]le was e;,product
recalled by Defendant.

13. After Plaintiff purchased the pet food and fed it to her cat, she learned aﬁout
the recall a_md thg: actuai or potential problems and cdncerns from purchasing and fee'ding
the product to her pet. |

14. Plaiﬁﬁﬁ' bought the product(s) for theivr intended purposes: to feed her-pet.

15. Defendant placed these pet products in the stream of cdmmerce in Tennessee
and elsewhere expecting that consumers such as P]ﬁinﬁffs, ﬁle Class mémbers, and the
general public would feed these products to their pets. |
Y. Defendant, Its Bus'iness, and the Recall

16. At all times material hereto, Defendant Menu Foods, Inc. wa;; and is a New
Jersey corporation with its principal place of business in the State of New Jersey,
specifically located at 9130 Griffith Morgan Lane, Peﬁnsat_lken NJ 08110. Defendant is
ultimately owned or controlled by Menu Foods Income Group, an Ontario based legal
entity. Some of Defendagt’s high managérial or officers or agents with substantial
authority are also high managerial officers or agénts of Menu Foods Income Group.
Defendant may be served through the Secreﬁry of State for Tennessee of as provided by
law. | |

17. Defendant Menu Foods, Inc. owns, controls, is related to or an afﬁliaté ofa
firm with plants where the"pet food is mannfactured or processed that are located in the

United States. These plants are located in Emporia, Kansas and, Pennsauken, New
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J ersey,' the place of manufacture where the pet products were recalled, and/or at other
locations in the United States. |

18. Defendant is the leading North American private label/contract manufacturer
of wet pet foqd products sold by supermarket retailers, mass merchandisers, pet specialtj} :
retailers, and other wholesale and retail outlets, inéluding Wal-Mart, Safeway, Kroger,
PetSmart, Inc., Giant Food, and other Igrge retail cimi_ns, and has provided pet food
producté to or for Proctor & Gamble, Inc. It préduces hundreds of millions of containers
of pet food annually. | | |

19. Defendant has manufactured or produced pet food for private labels for about
17 0f the 20 leading retailers m the United Stafes. |

20. Defendaﬁt’s business includes manufacturing, prodpcing, distributing, or
selling cat food under various brands or labels, and/or for third party firms, including:
America’s Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments,
Demoulus Market Basket, Eukanuba, Fine Feline Cat, Food Lion, Food Town, G‘iant
Companion, Hannaford, Hill Country Fare, Hy-Vee, Tams, Laura Lynn, Li’1 Red, Lovihg
Meals, Meijer’s Main Choice, Nuh'iplan,- Nutro Max Gourmet Classics, Nutro Natural |
Choice; Paws, Pet Pride, President’s Choice, Priority, Sav-a-Lot, Schoucks, Scieﬁce Diet
Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springfield Prize, Sprout, Total
Pet, Wegmans, Western Family, White Rose, and Wynn Dixie.

21. Defendaﬁt’s business includes manufacturing, producing, distributing, or
selling dog folod.under various brands or labels, and/or for third party firms, including;
America’s Choice, Preferred Pets, Authority, Award, Best Choice, Big Bet, Big Red,

Bloom, Bruiser, Cadillac, Companion, Demoulus Market Basket, Eukanuba, Food Lion,
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Giant Companion, Great Choice, Hannaford, Hlll Country Fare, Hy-vee, Jams, Laura
Lynn, Li’l Red, Loving Meals, Meijer’s Main. Choicé, Mixables, Nutriplan, Nutro Max,
Nutro Ullia, Nutro, OI’Roy US, Paws, Pet Essentials, Pet Pride — Good & Meaty,
President’s Choice, Price Chopber, Priority, Publix, Roche Brothers, Sav'-a-Lot,
Schnucics, Shep Dog, Sprout, Statler Bros, Total Pet, Westem Family, White Rose, Wymn
. Dixie, and Your Pet. _
22. On Defendant’s website as of March 17, 2007, it listed by brands, the size of
the container or pouch, the dates of manufacture, aqd the products s;'ubject to recall.
Thus, each container or pouch and size of each brand or label listed — subject to the recall
above —was noted specifically on its web site. Thus, a 3 ounce can or pouch of Pet Pride
Poﬁch Mixed Grill 24 X 3 with sale by date of March 8, 2009,' mth a specified “iJPC”
number was one of about 150 separéte Pet Pride labeled cat food that Defendant recalled-_.
The otﬁer brands also generally listed numerous separate poucheé. or containers bearing -
the major private label or Brand with a further sub-description similar to the manner-
- described above, by brand or label.
| 23. After reports or complaints from pet owners about symptoms — such as
- vpmiting or lethargy — suggesting kidney failure in their dogs and cats and/or after Teports
of deaths of cer-tain péts, from or through its Canadian office or affiliation, Defendaﬁt
caused or issued a recall of certain specified pet products, reportedly totaling between 40
and 60 million cans.
24. Defendant also advised a governmental agency of the United States abﬁut the
recall and certain events leading to the recall, namely the .Food- and Drug Adn;inish‘aﬁon

(FDA).
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25. Defendant produces over 1,000,000,000 pouches or containers of pet food
products each year, a substantial portion of which is sold or offered for sale in Tennessee
or for Ten_nes-seans who purchase the products for their pets. -Many consumets who fear
for the healih of their pets will no longer have the product because it has been fed to the '
pets. |

26, Defendant knows or should know that national, regional, and/or local
distributors will distribute these finished pet food products that it manufactures or

| processes to retailers to offer them for sale in Tennessee to Tennesseans who purchase
 and buy them for their pets for consumption by their pets in the State of Tennessee and in
this judic;:ial district.

27. Defendant knows or understands that millions or tens of millions of cans or
pouches of the pet food products that it manufactures or produces will be advertised,
promoted, and sold in Tennessee and this judicial district, including a significant or
substantial part of the recalled pet food.

~ 28. Defendant knows or understands that the promotion and advertising of pet
food produced at its plants in part targets. consumers and customers in Knox County, in -
this judicial district, in the State of Tcnnesseg, regionally, or nationally.

29. Defendant makeg or produces the pet food products in its plants with a
purpose or design that coﬁsumers and customers will purchase them, regardleés of brand
or label name, place of purchase, or place where pets actually consume them.

30. Defendant makes or produces for third parties well-known, lesser known,
and/or p‘remium or discount brands or labels of pet foods and knows that customers and

consumers will ultimately purchase them to feed to their pets.
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. 31. Defendant desires that consumers and others who purchase or consider
purchasing a pet food product made or produced in one of its plants, by whatever label or
brand, believe that the pet food product is safe for their pets to eat.

32. In the last few days, Defendant has recalled specified pet food products that
consumers and customers purchased ffom a time beginning about December 3, 2006 anﬂ
coﬁcluding about March 6, 2007.

'~ 33. Class members and others have purchased the pet products that were recalled
across the United States, in Tennessee, and in this judicial district.

34. Class members and others who purchased or fed Defendant’s pi‘oducts to
their pets did so in this judicial district, in Tennessee, and in the United States.

35. Some class members or others have already taken their pets to a veterinarian
for treatment or diagnosis related to their pets eating the recalled pet food and more will
do so as word of the recall spreads. For instance, the Knoxville NewsSentinel carried a
prominent story about the recall and the potential dangers to the pei;s of East Tennessee
citizens in its Sunday, March 18, 2007 edition.

36. Class members have suffered and will suffer injuries, losses, or damage as a
result of the recall and/or feeding their animals the food that was recalled. ‘

37. There have been other reported incidents of pet food being recalled as a result
of possible or actual concerns or problems with the pet food and its or their effects on
pets. Defendﬁnt knew or should have known about the risks and poss._iblc injury.

V1. Plaintiff, Class Members, and Others’ Losses, Damages, and Injuries
38. As aresult of their purchaéas of the pet food recalled or subject to recall, set

forth abqve, Plaintiff, Class members, and others have suffered and will suffer a loss,

C-735




‘Case 2:07-cv-00411-RSM  Document 9-10 Filed 04/18/2007 ~ Page 17 of 24

damage, injury; and sustaia_ied damages, including consequential and incideﬂtal damages,
such as costs of purchasing the contaminated food product and replacing it with a safc
food product, including sale tax or a similar tax, costs of making an additional trip to a
retail store to purchase safe, non-contaminated pet food, the price of postage to secure a
refind offered by Defendant, the cost of veterinarians, treatment, medicines and the
trip(s) td make such visits for diagnosis and treatment, and otherwise.
VII. Breach of Warranties & Remedies

39. Defendant breached express warranties to Plaintiff, the Class, and others, and
violated the Uniform Commercial Code. |

38. Defendant breached implied warranties to Plaintiff, the Class, and others, and
violated the Uniform Commercial Code. _ |

| 40. Defendant breached the implied warranty of fitness for a.particu-]ar puspose

by claiming certain of the pet food that it mamifactared or produced and was recalled
were fit and safe for consnmption by pets and thereby violated the Uniform Commercial ‘
Code. i |

41. Defendant breached the implied warranty of -merchantability. In fact, the pet
food subject to recall and purchased or used by Plaintiff, the Class, and others was not
merchantable. This breach violated the Uﬁfom Commecial Code.

42. Plaintiffs are entitled to the remedies for breach au&oﬁzcd by the Uni_form
Commercial Code and other law. |

VIII. Negligence
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43, Defendants owed Plaintiff and the Class a duty to only offer safe, non-
contaminated products for consumption by pets and offered for sale and sold in the
stream of commerce. | |

44, Though its failure to exercise due care Defendant owed Plaintiff, the class,

“and others, Defendant was negligent in producing, processing, manufacturing, and
offering for sale the recalled pet food and pet food products it offered for sale and sold to
Plaintiff, the class, and others. |

| 45. Defendant failed to use sufficient quality control, to do adeqﬁate tesﬁng, to
perform proper manufacturing, production, or processing, or failed to take sufficient
measures to prevent the pet food products that were recalled from being offered for sél_e,
sold, or fed to pets. |

46. Defendant knew or should have known that the pet food that was recalled
presented an unacceptable risk to the pets of the Plaintiff, the Class, and others and would
re§111t in damage that was foreseeable and reasonsbly avoidéble. |

47. The loss, damage, and injuries were foreseeable.

48, Defe:_:dant’s negligeﬁce proximately caused the loss, damage, injury, and
damages to Plaintiff, the Class, and o_lhers..

IX. Statutory Unfair or Deceptive Trade Practices Act

49, Plajntiff, the Class, purchasers; others, and Defendant are each a “per_soﬁ”
within the meaning of Tenn. Code Ann. §47-18-103.

50.‘_ Defendant’s offer for sale or sale of their recalled pet food products is in or

affects trade or commerce in Tennessee.

10
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| 51. Defendant impliedly represented to the public, Plaintiff, the Class and others
that its pet food products were safé for consumption by their pets and could be safely
purchased. |

52. In fact, Defendant recalled or caused to be recalled millions of containers or
pouches of pet food because it risked the heé]th and well-being of c;onsumers, cus_toniers,
Plaintiff, purchasers, ﬁe_@ws, and oﬂaérs. | _ |

53 Defendant violated Tenn. Code Ann. §47-18-104 (a) and sub-parts of (b) by
placing these unsafe pet fbod prodﬁcts 1n the stream of commerce in Ténnessee.

54. Each Plaintiff, Class member, and other person adversely affected in
Tennessee has suffered an asc;ertainable loss of money or property due to a violation of
the Consumer Protection Act_

55. Plaintiffs brings a claim for a violation of the Tennessee Cohsumel; Protection
~ Actunder Tenn. Code Ann. §47-18-109, including the ascertainable Ioss of money or |
property by each such person.

X. Rule 23 A _

56.. Plaintiffs ask this Court to’ certify the following Class:

All persons in the United‘States who purchased or fed his, hér, or their cat(s) or

dog(s) pet food produced or manufactured by Defendant that was or will be

recalied by the Defendant, including that produced from December 3, 2006 up to

and incleding March 6, 2007.

57. Plaintiff is a member of the Class, sues as a rePresentativé party on behalf of
all, and avers that the class is so numerous that joinder of all members is impracticable,

~ 58. There are questions of law or fact common to tile Class. ’I’hesé commoﬁ

questions include but are not limited to the following:

11
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a. Whether Defendant sold pet fo;nd products that were recalled or subject to a
recall?

b; Whether Defendant advertised, represented, or held itself out as producing or
manufacturing a pef food product that was safe for pets of the class members?

¢. Whether Defendant expressly warranted these products?

d. Whether Defendant impliedly warranted these products for ﬁtnessifor a
particular purpose? o |

e. Whether Defendant ifnpliedlf warranted these products for merchantability?

f.‘ Whether Defendant purported to disclaim any express warranty?

g. Whether Defendant purported to disclaim any implied warranty?

h. Whether any limitation on warranty fails to meet its essential purpose? -

i. Whether Defgndant intended that the pet food products be purchased by
Plaintiff, Class members, or others?

j- Whether Defendant intended or foresaw that Plaintiff, class members, or others

_ | would feed their pet food products to their pets?

k. Whether Defendant recalled the pet food prodncfs?

1. Whether Defendant was negligent in manufacturing or processing the pet food
producis? -

m Whether using the produc{s as intended - to feed their pets —resulted in loss,
ihjmy,‘ damage, or damages to the Class?

- n. Whether Defendant’s negligence proximately caused loss or injury to damages?
0. Whether Class members suffered direct losses or damages?

p- Whether Class members suffered indirect losses or damages?
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q. Whether Defendants’ acts or practices violatéd state Deceptive Trade Practices
Acts? |
- 59. The claims or defenses of the representétive parties are typical of the claims
or defenses of the Class. |
60. The represcntativé parties will fairly and adequately protect the interests of
the Class.
61. Prosecuting separate actions by individual members of the Class woﬁld create
a risk of either — |
a. Inconsistent or varying adjudications with respect to individual members of the
class which would establish incomﬁatible standards of conduct for defendants, the parties
who oppose the class, or
b. Questions of law or fact commoﬁ to the members of the class predominate over
any questions affecting only individual members, and a class action is superior to other
avatlable methods for the fair and‘eﬂicient adjudication of the 'conh‘ovérsy.
c. Few, if any, Class members have an interest in individually controlling the
inrosecution of separate actions;
d. Plaintiff is unaware of any litigation concerm'pg the controversy already
commenced by members of the class;
~ e. ltis desirable to concentrate the litigation of the claims in this forum;

f. No unusual difficulties are likely to be encountered in the management of a

class action.

13

- C-yyo




Case 2:07-cv-00411-RSM  Document 9-10  Filed 04/18/2007  Page 22 of 24

62. The undersigned Attorneys for Plaintiff and the Class request that the Court
appoint them to serve as class counsel first on an interim basis and then on a permanent
basis.

63. They will fairly and adetjuately represent the interests of the class, have
identified or investigated the Class’s potential claims, are experienced in handling class
actions, other complex litigation, and consumer claims of the type asserted in the action,
know the applicable law, will commit sufficient resources to représent the class, and are
best able to represent the Class.

64. Plaintiff requests this Court to certify this Class in accordance with Rule 23
and the Class Action Fairness Act of 2005. |
X1 J ury Demand

65. The Class deﬁ}ands a jury trial on all issues triable by a jury.

XI1T1. Prayer for Relief

Wherefore, premises considered, Plaintiff prays that the Court grant the following
relieft -

1. That process issue and Defendant be served. (Plaintiff’s counsel will first

provide Defendant’s agent, Corporation Trust Company, 820 Bear Tavern
Road, West Trenton, NJ 08628 with a Notice of Lawsuit by mail pursuant to
the Federal Rules)

2. That as soon as practical, the Court certify a Class, defined herein, or modified

és appropriate under the facts and law.

3. That the Court find that Plaintiff has satisfied Rule 23°s and federal law’s

requiremnents for certifying a Class.
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That the Court find that Defendant mannfactured or processed the pet food

- products that were sold or offered to sale to Plaintiff and the Class.

That the Court find that Defendant intended Plaintiff and Class members to
believe that the pet foods sold were fit and safe for consumption by their pets.
That a trial be held and Defendants be held liable to the Class for — breach of

warranty, negligence, and under state statutes prohibiting deceptive trade

~ practices.

That the Class be awarded an amount sufficient for direct damages occasioned

by Defendants® acts and practices. -

That the Class be awarded an amount sufficient for indirect, consequential,

and incidental damages occasioned by Defendant’s acts and practices.

10.

11.

That the Class be awarded treble damages or special damages authorized by
state statutes prohibitihg deceptive trade practices, dependiﬁg upon the State
where the Class Member lives.

That the Court award reasonable attorney’s fees and costs and expenses
récoverable under law.

That the Court order such other, further relief as the case requires and justice

demands.

Dated: March 19, 2007.

Respectfully submitted,

/sf A, James Andrews

A. James Andrews, BPR # 15772
905 Locust Street

Knoxville, Tennessee 37902
(865) 660-3993

Fax: (865) 523-4623

15.

C-4y2




Case 2:07-cv-00411-RSM  Document 9-10 | Filed 04/18/2007 Page 24 of 24

-~ [s/Perry A. Craft
Perry A. Craft, BPR # 6057
Craft & Sheppard, PLC
The Shiloh Building
214 Centerview Drive
Suite 233 .
- Brentwood, Tennessee 37027
(615) 309-1707
(615) 309-1717 (fax)

' /s/NicholeBass
Nicole Bass, BPR # 021383
905 Locust Street
Knoxville, Tennessee 37902
(865) 310-6804

Cost Bond '

We are sureties for costs not to exceed $1,000.

/s/ A, James Aﬁdrews
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