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Attorneys for Plaintiff and the Class

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
JULIE HIDALGOQ, Individually and On Behalf b’\Q/V \AY% (&\L‘H&}
of All Others Similarly Situated, :
CLASS ACTION COMPLAINT
Plaintiff,
V8, JURY TRIAL DEMAND

MENU FOODS, INC., MENU FOODS
INCOME FUND, MENU FOODS MIDWEST
CORPORATION, and MENU FOODS SOUTH
DAKOTA INC,

Prfendants,

Plaintiff Julie Hidalgo (“Plaintiff™), individually and on behalf ofall others similarly situated,

files this Class Action Complaint against Defendants Menu Foods, Inc., 8 New Jersey Corporation,
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Menu Foods Income Fund, a foreign corporation, Menu Foods Midwest Corporation, a Delaware
corporation, and Menu Foods South Dakota Inc., a Delaware corporation (collectively “Defendants”)
and alleges as follows:

L INTRODUCTION

1, This i1s a class action lawsuit brought on behalf of Plaintiff’ and others similarly
situated who purchased pet food and pet food products produced, manufactured and/or distributed by
Defendants that caused injury, illness, and/or death to Plaintiff' s household pets.

2 Defendaants are the leading North American private label/contract manufacturer
of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty retailers,
and other whaolesale and retail outlets, including Wal-Mart, Safeway, Kroger, PetSmart, Inc., Giant
Food, and other large retail chains, and has provided pet food products to or for Proctor & Gamble,
Inc. Defendants produce hundreds of millions of containers of pet food annually.

3, Nefendants designed, manufactured, marketed, advertised and warranted their pet
food products. In conjunction with eech sale, Defendants marketed, advertised and warranted that
the Products were fit for the ordmary purpose for which such poods were used — consumption by
household pets - and were free from defects, Defendants produce the pet food products intending that
consumers will purchase the pet food products, regardless of brand or label name, place of purchase,
or the location where pets actually consume them. The pet food products were intended to be placed
in the stream of commerce and distributed and offered for sale and sold to Plaintiff and purchasers in
New Jersey and the United Statcs and fed to their pets.

4, Plaintift’ brings this action, pursuant to Rule 23 of the Federal Rules of Civil

Procedure, on her own behalf and as a representative of a class of persons consisting ofall personsin

the United States who purchased, or incurred damages by using pet food produced manufactured
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and/or distributed by Defendants that was or will be recalled by the Defendants, including that
produced from December 3, 2006 up to and including March 6, 2007. The pel food products
referericed in this paragraph will hereinafier be referred io as the “Products.”

5. Asaresul of the defective Products, Plaintiff and members of the Class have suffered
damages in that they have incurred substantial veterinary bifls, death of pets, and puf:hased and/or
own lpet food and pet food products that they would not otherwise have bought had they known such
products were defective,

6. Defendants know and have admitted that certain of the Products produced by the
Defendants between December 3, 2006 and March 6, 2007 are defective and causing injury and
death to household pets, and on March 16, 2007, initiated a recall of some of the Products. Further,
the Food and Drug Administration has reportad that as many as anein six animals died in tests of the
Products by Defendants last month after the Defendants received complaints the products were
poisoning pets around the country. A spokeswoman for the New York State Department of
Agriculture and Markets has said that rodent poison was determined to have been mixed into the
Products by Defendants.

m, PARTIES

7. Plaintiff is & resident of Palm Beach County, Florida, residing at 10486 Augusta
Court, Boca Raton, FL 33498, who, in early March of 2007, purchased Special Kitty cat food froma
Wal-Mart in Boca Raton, Florida. The Special Kitty cat food purchased by Plaintiff is a part of the
group of Products that were produced, manufactured and/or distributed by Defendants.

. Defendant Menu Foods, Inc. is a New Jersey corporation with its principal place of
business in the State of New Jersay, specifically located at 9130 Griffith Morgan Lane, Pennsauken

NJ 08110,

.
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9, Defendant Menu Foods, Inc, is ultimately owned or controlled by Defendant Menu
Foods Income Fund, an unincorporated company with its principal place of business in the Province
of Ontario, Canada. Some of Defendant Menu Foods, Inc.’s high managerial officers or agents with
substantial authority are also high managenal officers or agents of Defendant Menu Foods Income
Fund.

10, Defendant Menu Foods Midwest Corporation is a Delaware corporation, and upon
information and belief, an affiliate or subsidiary of, and wholly owned and controlled by Defendant
Menu Foods Income Fund.

11, Defendant Menu Foods South Dakota, Inc. is a Delaware corporation, and upon
information and belicf, an affiliate or subsidiary of, and wholly owned and controlled by Defendant
Menu Foods Income Fund.

12. Plaintiff, individvally and as representative of a Class of similarly situated persons
more defined below, brings suit against the named Defendants for offering for sale and selling to
Plaintiff and‘ members of the Class the Products in a defective condition and thereby causing
damages to Plaintiff and members of the Class. |

L. Ju TION AND VEN

13.  This Court has jurisdiction over this action pursuant to 28 U.5.C. §1332 and
subsection (d), and the Class Action Fairness Act of 2005, Pub. L. 109-2 (Feb. 18, 2005);
and aver supplemental state law claims pursuant to 28 U.S.C. §1367.

14, Venue is proper in this Court and judicial district pursuant to 28 U.S.C. §1391
and/or Pub. T. 109-2 because a substantial part of the events or omissions giving
rise to the claim oceurred in this judicial district. Thousands of consumers — including members of

the Class - purchased the Products inthis judicial district from retailers that Defendants, their agents,
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affiliates, or others controlled or were in privity with. In turn, retailers ot others sold the Products to
the general public, including Plaintiff, and members of the Class, The Products were purchased for
consumption by the pets of Plaintiff and the other members of the Class. Defendants made or caused
these products to be offered for sale and sold to the publie, including Plaintiff.

IV,  SUBSTANTIVE ALLEGATIONS

Defendants and their Defective Pet Food

15, Defendants are in the business of manufacturing, producing, distributing, and/or
selling pet food under various brands or labels, and/or for tlﬁrd party firms, mcluding: America’s
Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments, Demoulus Market
Basket, Eukanuba, Fine Feling Cat, Food Lion, Food Town, Giant Companion, Hannaford, Hill
Country Fare, Hy-Vee, lams, Laura Lynn, Li’l Red, Loving Meals, Meijer's Main Choice, Nutriplan,
Nutro Max Gourmet Classics, Nutro Natural Choice, Paws, Pet Pride, President's Choice, Prionity,
Sav-a-Lot, Schnucks, Science Diet Feline Savory Cuts Cans, Sophsitacat, Special Kitty US,
Springfield Prize, Sprout, Total Pet, Wegmans, Western Family, White Rose, and Winn Dixie.
Defendants has manufactured or produced pet food for private labels for approximately 17 of the 20
leading retailers in the United States. |

16. | Defendants’ business includes manufacturing, producing, distributing, or selling dog
food under various brands or labels, and/or for third party firms, including: America’s Choice,
Preferred Pets, Authority, Award, Best Choice, Big Bet, Big Red, Bloom, Bruiser, Cadillae,
Companion, Demoulus Market Basket, Eukanuba, Food Lion, Giant Companion, Great Choice,
Hannaford, Hill Country Fafc, Hy-vee, Iams, Laura Lynn, Li't Red, Loving Meals, Meijer’s Main

Choice, Mixables, Nutriplan, Nutro Max, Nutro Uitra, Nutro, O1'Roy US, Paws, Pet Essentials, Pet

Pride - Good & Meaty, President’s Choice, Price Chopper, Priority, Publix, Roche Brothers, Sav-a-
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Lot, Schnucks, Shep Dog, Sprout, Statler Bros, Total Pet, Western Family, White Rose, Winn Dixie,
and Your Pet.

17.  Defendants produce millions of pouches or containers of pet food products each year,
a substaniial portion of which are sold or offered for sale in Florida and New Jersey, Upon
information and belief, Defendants have sold, either directly or indirectly, thousands of unmits of
defective pet food and pet food products nationwide and in the states of Florida and New Jersey.

18, Defendants manufactured, marketed, adveﬂised.l warranted and sold, either directly
or through their authorized distribution channels, the Products that caused Plaintiff's damages.
Plaintiff and members of the Class have been or will be forced to pay for damages caused by the
defect in Defendants’ Products.

Factual Allegations Related to Plaintiff

L In early March, 2007, Plaintiff purchased Special Kitty cat foad from a national chain
grocery store, Wal-Mart, operating in Boéa Raton, Florida.

20, Over the course of the next few weeks, Plaintiff fed the eat food to her cat, Nikki.
Several days later, Plaintiff began noticing that her cat was becoming really weak and was not sating
much of the Defendants’ product anymore.

21 On or about March 16, 2007, Defendants announced a recall of approximately 42
brands of “cuts and gravy style dog food, all produced by the Defendants between December 3, 2006
and March 6, 2007." Defendants had initially received complaints from consumers as far back as
February 20, 2007 indicating that certain of Defendants’ pet food was causing kidney failure and
death in dogs and cats.

22 On March 25, 2007, Plaintiffs cat died.
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3. Thereafter, Plaintiff learned about the recall and the potential problems that could
oceur from feeding the Products fo her pets. Prior to therecall, Defendants never warned Plaintiff or
any other member of the Class that the Products would cause their pets to have health problems. As
referenced above, Defendants knew about the risks of injury or death at least one month prior to the
time that Plaintiff fed the Products to her cat.

24, As a result of their purchases of the Products, as set forth above, Plaintiff and other
members of t'hc Class have suffered and will suffer damages, including consequential and incidents!
-damages, such as the [oss and disability of their household pets, costs of purchasing the Products and
replacing it with a safe product, including sales tax or a similar tax, costs of making an additional
trip to a retail store to purchase sefe, non-contaminated pet food, the price of postage to secure a
refund offered by Defendants, the cosf of veterinarians, treatment, medicines and the trip(s) to make
such visits for diagnosis and treatment, and otherwise.

V. CLASS ACTION ALLEGATIONS

25, Plaintiff brings this action on her own behalf and as a Class action pursuant to Rule
23(b)(2) of the Federal Rules of Civil Procedurs on behalf of the following proposed class:

All persons in the United States who purchased, or incurred damages by using, pet

food produced or manufacturcd by Defendants that was or will be recalled by the

Defendants, including that produced from December 3, 2006 up to and including

March 6, 2007

Upon completion of discovery with respect to the seope of the Class, Plaintiff reserves the right to

amend the class definition. Excluded from the Clasa are Defendants, their parents, subsidiaries and

affiliates, directors and officers, and members of their immediate families, Also excluded from the
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LITE DEPALMA GREENBERG & RIVAS, LLC
Joseph J. DePalma, Esq.

Two Gateway Center, 12 Floor

Newark, New Jersey 07102

Telephone: 973/623-3000

Facsimile: 973/623-0858

LERACH COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLFP

Paul J. Geller, Esq.

Stuart A. Davidson, Esq.

James L, Davidson, Esq,

120 E. Palmetto Park Road, Suite 500

Boca Raton, Florida 33432-4809

Telephone: 561/750-3000

Facsimile: 561/750-3364

Attorneys for Plaintiff and the Class

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
TROY GAGLIARDI, Individually and On :
Behalf of All Others Similarly Situated, - CIVIL ACTION NO.:
Plaintift, :
V8. :
MENU FOODS, INC., MENU FOODS f CLASS ACTION COMPLAINT

INCOME FUND, MENU FOODS MIDWEST |
CORPORATION, and MENU FOODS |
SOUTH DAKOTA INC,,

Defendants,

Plaintiff, Troy Gaghiardi {“Plaintiff™), individually and on behalf of all others similarly
situated, files this Class Action Complaint against Defendants Menu Foods, Inc,, a New Jersey

Corporation, Menu Foods Jncome Fund, a foreign corporation, Memu Foods Midwest

131426 v1
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Corporation, a Delaware corporation, and Menu Foods South Dakota Inc., a Delaware

corporation (collectively “Defendants”} and alleges as follows:

NATURE OF CASE

1. This is a class action lawsuit brought on behalf of Plaintiff and others similarly
sitmated who purchased pet food and pet food products produced, manufactured and/or
distributed by Defendants that caused injury, illness, and/or death to Plaintiff’s household pets.

2. Defendants are the leading North American private label/contract manufacturer
of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty
retailers, and other whuiesaﬁe and retail outlets, including Wal-Mart, Safeway, Kroger, PetSmart,
Inc., Giant Food, and other large retzil chains, and has provided pet food products 1o or for
Proctor & Gamble, Inc. Defendants produce hundreds of millions of containers of pet food
anmually.

3 Defendants designed, manufactured, marketed, advertised and warranted their pet
food products. In conjunction with cach sale, Defendants marketed, advertised and warranted
that the Products were fit for the ordinary purpose for which such goods were used —
consumption by household pets — and were free from defects. Defendants produce the pet food
prociucts intending that consumers will purchase the pet food products, regardless of brand or label
name, place of purchase, or the location where pets actually consume them. The pet food
products were intended to be placed in the stream of commerce and distributed and offered for
sale and sold to Plaintiff and purchasers in New Jersey and the United States and fed to their pets.

¢, Plaintiff brings this action, pursuant 1o Rule 23 of the Federal Rules of Civil
Procedure, on her own behalf and as a representative of a class of persons consisting of all

persons in the United States whe purchesed, or incurred damages by using pet food produced

131426 v1 2.
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manufactured and/or distributed by Detendants that was or will be recalled by the Defendants,
including that produced from December 3, 2006 up to and including March 6, 2007. The pet food
products referenced above will hereinalter be referred to as the “Products.”

5. ~ Asa result of the defective Products, Plaintiff and members of the Class have
suffered damages in that they have incurred substantial veterinary bills, death of pets, and
purchased and/or own pet food and pet food products that they would not otherwise have bought
had they known such products were defective.

6. Defendants know and have ladmitted that certain of the Products produced by the
Defendants between December 3, 2006 and March 6, 2007 are defective and causing injury and
death to household pets, and on March 16.. 2007, initiated # recall of some of the anducts.
Further, the Food and Drug Administration has reporied that a3 many as one in six animals died
in tests of the Products by Defendants last month after the Defendants received complaints the
products were poisoning pets around the country, A spokeswoman for the New York State
Department of Agriculture and Markets has said that rodent poison was determined to have been
mixed into the Products.

PARTIES

7. Plaindff is a resident of Palm Beach County, Florida, residing at 771 N.E. 32" §t,
Boca Raton, FL 33431, who, in mid-February of 2007, purchased and fed his dog Iams and
Eukanuba dog food. The lams and Eukanuba dog food purchased by Plaintiff is a part of the
group of Products that were produced, manufactured and/or distributed by Defendants.

8. Defendant Menu Foods, Inc, is a New Jersey corporation with its principal place

of business in the State of New fersey, specifically located at 9130 Griffith Morgan Lane,

Pennsauken NJ 08110.

151426 1 3
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0, Defendant Menu Foods, Inc. is ultimately owned or controlled by Defendant
Menu Foods Income Fund, an unincorporated company with its principal place of business in the
Province of Ontario, Canada. Some of Defendant Menu Foods, Inc.’s high managerial officers
or agents with substantial authonty are also high managerial officers or agents of Defendant
Menn Foods Income Fund.

10. Defendant Menun Foods Midwest Corporation 13 a Delaware corporation, and
upon information and belief, an affiliate or subsidiary of, and wholly owned and controlled by
Defendant Menu Foods Income Fund, |

11.  Defendant Menu Foods South Dakota, Inc. is a Delaware corporation, and upon
information and belief, an affiliate or subsidiary of, and wholly owned and controlled by
Defendant Menu Foods Income Fund.

12,  Plaintiff, individually and as representative of 2 Class of similarly situated persons
more defined below, brings suit against the named Defendants for offering for sale and selling to
Plaintiff and members of the Class the Products in a defective condition and thereby causing

damages to Plaintiff and members of the Class.

JURISDICTION AND VENUE

13.  This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and
subsection (d), and the Class Aclion Fairness Act of 2005, Pub. L. 109-2 (Feb. 18§, 2005);
and over supplemental state law claims pursuant to 28 U.S.C. §1367.

14.  Venue is proper in this Count and judicial district pursuant to 28 U.5.C. §1391
and/or Pub. L. 109.-2 because a substantial part of the events or omissions giving
rise o the claim occurred in this judicial district, Thousands of consumers ~ including members
of the Class ~ purchased the Products in this judicial district from retailers that Defendants, their

agents, affiliates, or others controlled or were in privity with. In tumn, retailers or others sold the

131426 v] -
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Products to the general public, including Plaintiff, and members of the Class. The Products were
purchased for consumption by the pets of Plaintiff and the other members of the Class.
Defendants made or caused these products to be offered for sale and sold to the public, including

Plaintiff.
FACTUAL ALLEGATIONS

Defendants and their Defective Pet Food

15.  Defendants are in the business of manufacturing, producing, distributing, and/or
selling pet food under various brands or labels, and/or for third party firms, including: America’s
Choaice, Preferred Pets, Authority, Best Choice, Companion, Compliments, Demoulus Market
Basket, Eukanuba, Fine Feline Cat, Food Lion, Food Town, Giant Companion, Hannaford, Hill
Country Fare, Hy-Vee, Tams, Laura Lynn, Li'l Red, Loving Meals, Meijer’s Main Choice,
Nutriplan, Nutro Max Gourmet Classics, Nutro Natural Choice, Paws, Pet Pride, President’s
Choice, Priority, Sav-a-Lot, Schmucks, Science Diet Feline Savory Cuts Cans, Sophsitacat,
Special Kitty US, Springfield Prize, Sprout, Total Pet, Wegmans, Western Family, White Rose,
and Winn Dixie. Defendants has manufactured or produced pet food for private labels for
approximately 17 of the 20 lca&ing retailers in the United States.

16,  Defendants’ b.usimss includes manufacturing, producing, distributing, or selling
dog food under various brands or labels, and/or for third party firms, including: America’s
Choice, Preferred Pets, Authority, Award, Best Choice, Big Bet, Big Red, Bloom, Bruiser,
Cadiltac, Companion, Demoulus Market Basket, Eukanuba, Food Lion, Giant Companion, Great
Choice, Hannaford, Hill Country Fare, Hy-vée, Iams, Laura Lynn, Li'l Red, Loving Meals,
Meijer’s Main Choice, Mixables, Nutriplan, Nutro Max, Nutro Ultra, Nutro, OI'Roy US, Paws,

Pet Essentials, Pet Pride - Good & Meaty, President’s Choice, Price Chopper, Priority, Publix,

131426 v ' .5.
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Roche Bmtﬁcrs, Sav-a-Lot, Schnucks, Shep Dog, Sprout, Statler Bros, Total Pet, Western Fam‘ily,
White Rose, Winn Dixie, aﬁd ¥ our Pet,

17.  Defendants produce millions of poucllés or containers of pet food products each
year, a substantial portion of which are sold or offered for sale in Florida and New Jersey. Upon
information and belief, Defendants have sold, either directly or indirectly, thousands of units of
defective pet food and pet food products nationwide and in the states of Florida and New Jersey,

18.  Defendants manufactured, marketed, advertised, warranted and sold, either
directly or through their authorized distﬁbution channels, the .Products that caused Plaintiff’s
damages, Plaintiff and members of the Class have been or will be forced to pay for damages
caused by the defect in Defendants® Products. |

Factual Allegations Related to Plaintiff
19.  In mid-February, 2007, Plaintiff purchased Eukanuba dog food from a pet foed

~ distributor operating in South Florida.

20. Over the course of the next few weeks, Plaintiff fed the dog food to his dog, a six
year old Maltese, Severai days iater, Plaintiff began noticing that his dog was not eating much of

the Defendants’ product, and appeared to be lethargic and ill.

21, Plaintiff took his dog io the veterinarian, who determined that the dog had acute
kidney failure. Shorily thereafter, in early March, Plaintiff”s Maltese dicd.

22, On or about March 16, 2007, Defendants announced a recal] of approximately 42
brands of “cuts and gravy style dog food, all produced by the Defendants between December 3,
2006 and March 6, 2007." Defendants had initially received complaints from consumers as far
back as February 20, 2007 indicating that certain of Defendants’ pet food was causing kidney
failure and death in dogs and cats. Unfortunately, Plaintiff and the Class were not made aware of

this recall for several mote days,

131426 v{ : -6-
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- 23, Priorto the recall, Defendants never wamed Plaintiff or any other member of the
Class that the Products would cause their pets to have health problems. As referenced above,

Defendants knew or should have known about the risks of injury or death prior to the time that

Plaintifl fed the Products to itis dog.

24.  As a result of their purchases of the Products, as set forth above, Plaintiff and
other members of the Class have suffered and will suffer damages, including consequential and
incidental damages, such as the foss and disability of their houschold pets, costs of purchasing
the Products and replacing it with a safe product, including sales tax or a similar tax, costs of
making an additional trip to a retail store to purchase safe, non-contaminated pet food, the price
of postage to secure a refund offered by Defendants, the cost of veterinarians, treatment,
medicines and the trip(s) to make such visits for diagnosis and treatment, and otherwise,,

CLASS ACTION ALLEGATIONS

25.  Plaintiff brings this action on her own behalf and as a Class action pursuant to
Rule 23(b)(2} of the Federal Rules of Civil Procedure on behalf of the following proposed class:

All persons in the United States who purchased, or incurred damages by using,

pet food produced or manufactured bry Defendants that was or will be recalled by

the Defendants, including that produced from December 3, 2006 up to and
including Match 6, 2007.

26.  Upon completion of discovery with respect to the scope of the Class, Plaintiff
TESErVEs IhE'. ﬁght to amend the class definition. Excluded from the Class are Defendants, their
parents, subsidiaries and affiliates, directors and officers, and members of their immediate
families. Also excluded from the Class are the court, the Court's spouse, all persons within the

third degree of relationship to the Court and its spouse, and the spouses of all such persons,’

! See Canon 3.C(3)(a) of the Code of Conduct for United States Judges.

131426 v] 7
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27. Numerosity: The members of the Class are so numerous and geographically

diverse that joinder of all of them is impracticable. While the exact number and identities of

members of the Class are unknown to Plaintiff at this time and can only be ascertained through

appropriate discovery, Plaintiffs believe and therefore aver that there are thousands of Class

members throughout the United States.

28.  Commonality: There are questions of fact and law common 10 members of the

Class that predominate over any questiops affecting any individual members including,

inter alia, the following:

(a)

(®)

()
@
(e)
(f)
(&)

(h)

131426 v)

Whether Defendants sold pet food and pet food products that were recalled
or subject to a recall.

Wﬂethcr Defendants advertised, represented, or held itself out as producing
or manufacturing a pet food product that was safe for pets of the class
members.

Whether Defendants expressly warranted these products.

Whether Defendants purported to disclaim any express warranty,

Whether Defendan;s purported to disclaim any implied warranty.

Whether any limitation on warranty fails to meet its essential purpose.
Whether Defendants intended that the Products be purchased by Plaintiff,
Clags members, or others.

Whether Defendants intended or foresaw that Plaintiff, class members, or
others would feed the Products to their pets,

Whether Defendants recatled the pet foed products.
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) Whether Defendants was negligent in rrxanufacfuring or processing the
Products,

(k)  Whether using the Products as intended - to feed their pets - resulted in

loss, injury, damage, or damages to the Class.

qy) Whether Defendants’ negligence proximately caused loss or injury to

damages. |

(m)  Whether Class members suffered direct losses or damages,

(n) Whether Class members suffered indirect losses or damages,

29, Typicality: Plaintiff’s claims are typical of the claims of the other members of the
| Class in that all such claims arise out of Defendants’ conduct in manufacturing, producing and
entering into the stream of comimerce defective pet food and pet food products, Pefendants’
conduct surrounding the recall of its product, and Plaintiff’s and Class Members’ purchase and
use of Defendants’ products, Plaintiff and the other members of the Class seek identical
remedies under identical legal theories, and there is no antagonism or material factual variation
between Plaintiff® q claims and those of the Class,

30.  Adequacy: Plaintiff will fairly and adequately protect the interesis of the Class.
Plaintiff’s claims are coextensive with, and not antagonistic to, the claims of the other members
of the Class. Plaintiff is willing and able to vigorously prosecute this action on behalf of the
Class, and Plaintiff has retained competent counsel experienced in litigation of this nature,

31.  Plaintiff brings this action under Rule 23(b)(3) because common questions of law
and fact (identified in paragraph 28 sbove) predominate over questions of law and fact affecting
individual members of the Class. Indeed, the predominant issue in this action is whether

Defendants” pet food and pet food products are defective and have caused damages to Plaintiff

131426 v1 0.
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and the members of the Class. In addition, the expense of litigating each Class member’s claim
individually would. be so cost prohibitive as to deny C]éss members a viable temedy.
Certification dnder Rule 23(bX?)} is appropriate because a class action is superior to the other
available methods for the fajr and efficient adjudication of this action, and Plaintiff cnvisions no
unusual difficulty in the management of this action as a class action.

32. "I‘hc undersigned counsel for Plaintiff and the Class request that the Court
appoint them to serve as class counsel first on an interim basis and then on a permanent
basis, Undersigoed counsel will fairly and adequately represent the interests of the class, have
identified or mvestigated the Class’s potential claims, are experienced in handling class
actions, other complex litigation, and consumer claims of the type asserted in the action,
know the applicable law, will commit sufficient resources to represent the class, and are

best able to represent the Class.

33.  Plaintiff requests this Court to certify this Class in accordance with Rule 23

and the Class Action Fairmess Act of 2003.

CAUSES OF ACTION

FIRST CAUSE OF ACTION
(Breach of Implied Warranty)

34, Plaiptiff hereby adopts and incorperates by reference paragraphs 1-32 as if more

fully set forth herein.

35.  Defendants manufactured, marketed, sold and distributed the Products,

36. At the time that Defendants marketed, sold, and distributed the Products,
Defendanis knew of the purpose for which the Products were intended and impliedly warranted

that the Products were of merchantable quality and safe and fit fur such use.

131426 v1 1G
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37, Plaintiff reasonably relied upon the skill, superior knowledge and judgment of the
Defendants as to whether the Products were of merchantable quality and safe and fit for its
intended use.

38, Due to Defendants’ wrongful conduct as alleged herein, Plaintiff could not have
known about the risks and side effects associated with the Products until after ingestion by

Plaintiff’s dogs.

39,  Contrary to such implied warranty, the Products were not of merchantable guality

and were not safe or fit for their intended use.

40.  As a direct and | proximate result of Defendants’ breach of implied warranty,
Plaintiff suffered damages as alleged herein.

WHEREFORE, Plaintiff, on behalf of himself and all others sinilarly situated, prays for

relief and judgment against Defendants as follows:

(a)  For an order centifying the Class under the appropriate provisidns of Rule 23, as
well as any appropriate subclasses, and appointing Plaintiff and his legal counsel
to represent the Class;

(b)  Awarding actual and consequential damages:

() Granting injunctive relief;

(d)  For pre- and post-judgment interest to the Class, as allowed by law;

(e) For reasonable attorneys’ fees and costs 10 counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

(f) Granting such other and further relief as is just and proper.
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SECOND CAUSE OF ACTION
{Breach of Express Warranty)

41.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-32 as if more

fully set forth herein.

42,  Defendants expressly warranted that the Products were safe for consumption by
pets. |

43.  The Products did not conform to these express representations because the
Products are not safe and cause serious side effects in pets, including death.

44.  As adirect and pmxihate result of the breach of said warranties, and as the direct
and legal result of the defective condition of the Products as manufactured andfor supplied by
Defendants, and other wrongdeoing of Defendants described herein, Plaintiff was caused to suffer
damages.

WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated, prays for
relief and judgment against Defendants as follows:

{a)  For an order certilying the C!a#s under the appropriate provisions of Rule 23, as

well as any appropriate subclasses, and appoiming Plaingiff and his legal counsel
1o represent the Class;

(b}  Awarding actual and consequential damages;

(c)  Granting injunctive relief;

(d) For pre- and post-judgment interest to the Class, as allowed by law;

(¢) - For reasonable attommeys' fees and costs to counsel for the Class if and when

pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and
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H Granting such ouier and further relief as is just and proper.

THIRD CAUSE OF ACTION
(Negligence)

45, Plaintiff hereby adepts and incorporates by reference paragraphs 1-32 as if more

fully set forth herein.

46.  Defendants owed Plaintiff a duty to only offer safe, non-contaminated products

for consumption by household pm-.

4’.}'. Thmﬁgh its failure to exercise the due care, Defendants breached this duty by
producing, processing, manufacturing, and offering for sale the Products in a defective condition
that was unhealthy to the Plainuff’s pets.

48,  Additionally, Defendants breached their duty of care to Plaintiff by failing to use
sufficient quality control, perform adequate testing, proper manufacturing, production, or

processing, and failing to take sufficient measures to prevent the Products from being offered for

sale, sold, or fed to pets.

- 48, Defendants knew or, in the exercise of reasonable care should have known, that
the Products presented an unacceplable risk to the pers of the Plainiiff, and would result in
damage that was foreseeable and reasonably avoidable.

50,  As a direct and proximute result of Defendants’ above-referenced negligence, Plaintiff

and has suffered loss and damages.

WHEREFORE, Plamtiff, on behalf of himself and il others similarly sitvated, prays for

relief and judgment against Defendants as foilows:
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(a) For an order certifying the Class under the appropriate provisions of Rule 23, as
well as any appropriate subclasses, and appointing Plaintiff and his legal énunscl
to represent the Class;

(k)  Awarding actual and consequential damages;

(<) CGrranting injunctive relief;

(d) ~  For pre- and post-judgment interest to the Class, as allowed by law;

(e) For reasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

(f) Granting such cther and further relief as is just and proper.

FOURTH CAUSE OF ACTION
{Strict Product Liability)

51.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-32 as if more

fully set forth herein.

52.  Defendants are producers, manufacturers and/or distributors of the Products.

53. The Products produced, manufactured and/or distributed by Defendants were
defective in design or formulation in that, when the Products left the hands of the Defendants, the
foreseeable risks exceeded the benefits associated with the design or formulation,

54.  Defendants’ Products were expected to and did reach the Plainuff v&.fithoul
substantial change in condition.

55.  Alternatively, the Products manufactured and/or supplied by Defendants were
defective in design or formulation, in: that, when they left the hands of the Defendants, they were

unreasonably dangerous, more dangerous than an ordinary consumer would expect, and more
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dangerous than other pet food preducts without concomitant accurate information and warnings
accompanying the product for the Plaintiff to rely upon.

56.  The Products produced, manufactured andfor distributed by Defendants were
defective due to inadequate waming and/or inadequate testing and smdy, and inadequate
reporting regarding the resuits of same.

37.  The Products produced, manufactured and/or distributed by Defendants were
defective due to inadequate post-marketing warning or instruction because, after Defendants
knew or should have known of the risk of injury from the Products, Defendants failed fo
immediately provide adequate warnings to the Plaintiff and the public.

58.  As the direct and legal result of the defective condition of the Products as
produced, manufactured and/or distributed by Defendants, and of the negligence, carelessness,
other wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated, prays for
relief and judgment against Defendants as follows: -

(a)  For an order certifying the Class under the appropriate provisions of Rule 23, as
well as any appropriate subclasses, and appointing Plaintiff and his legal counsel
to represent the Cfass.;

{b) Awarding actual and consequential damages;

(e) Granting injunctive relief;

(@}  For pre- and post-judgment interest to the Class, as allowed by law;

{e} For reasonable atiomeys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

(D Granting such ather and further relief as is just and proper.
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FIFTH CAUSE OF ACTION
(U'njust Enrichment)

59.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-32 as if more
fully set forth herein.

60.  As a direct, proximate, and foreseeable result of Defendants’ acts and otherwise
wrongful conduct, Plaintiff suffered damages. Defendants profited and benefited from the sale
of the Produ.ctsl;, even as the Products caused Plaintiff to incur damages,

61.  Defendants have voluntarily accéptﬁd and retained these profits and benefits,
derived from consumers, including Plaintiff, with full knowledge and awareness that, as a result
of Defendants’ unconscionable wrongdoing, consumers, including Plaintiff, were not receiving
products of the quality, nature, fitness, or value that had been represented by Defendants or that
reasonable poﬁsumers expected. Plaintiff purchased pet food that he expecped would be safe and
healthy for his dog and instead has had to now endure the death of his beloved pet,

62. By vinue of the copscions wrongdoing alleged in this Complaint, Defendants
have been unjustly enriched at the expense of the Plaintiff who is entitled (o, and hereby seeks,
the disgorgement and restitution of Defendants’ wrongful profits, revenue, and benefits, 1o the
extent, and in the amount, deemed appropriate by the Court; and such other relief as the Court
deerns just and proper to remedy Defendants’ unjust enrichment.

63.  Plaintiff has no adequate remedy at law.

WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated, prays for
relief and judgment against Defendants as follows:

(a)  For an order certifying the Class under the appropriate provisions of Rule 23, as

well as any appropriate subclasses, and appointing Plaintiff and his legal counsel

to represent the Class;
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(b)  Awarding reimbursement, restitution and disgorgement from Deflendants of the

benefits conferred by Plaintiff and the Class;
(c) For pre- and post-judgment interest to the Class, as allowed by law;
(@)  For reasonable attorneys’ fees and costs 1o counsel for the Class if and when
pecuniaty benefits are obtained on behalf of the Class; and
(e) Granting such other and f urthér relief as Is just and proper.
RY DEMAND
Plaintiff and the Class demands a jury trial on all issues triable by a jury,

DATED: March 30, 2007 LITE, DEPALMA, GREENBERG & RIVAS,
ELC ; :
H R
By: ‘g_mv‘w:;_‘_ 5-»”&;*“)"”&%
Joseph §. DéPalma
Two Gateway Center, 12 Floor
Newark, NJ 071032
Tel: 973.623,3000
Fax: 973.623.0858

LLERACH COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP

Paul I, Geller, Esq.

Stuart A. Davidson, Esq.

James L. Davidson, Esq.

120 E. Palmette Park Road, Suite 500

Boca Raton, FL. 33432-4809

Tel: 561/750-3000

Fax: 561/730-3364

Attorneys for Plaintiff and the Class

Giradavidson\Ment Foods\interwovan_131428_1 [SAD].DOC
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CERTIFICATION PURSUANT TO LOCAL C1VIL RULE 11.2

Plaintiff, by his attorneys, hereby certifies that to the best of his knowledge, the matter in
controversy is related to Wilson v. Menu Foods Income Fund, et al, Civil Action Number 01456
filed on March 27, 2007, Richard, et al, v. Menu Foods Income Fund, et al, inil Action
Number 01457, Hidalgo v. Menu Foods Income Fund, et al, filed in the District of New lersey
on March 29, 2007, Nunez v. Menu Foods Income Fund, et al, filed in the District of New
Jersey on March 29, 2007, and Turturro v. Memu Foods Income Fund, a Canadian open-ended
trust, Menu Foods Limited, a Canadian corporation, Menu Foods Holdings, Inc., a Delaware
corporation, Menu Foods, Ine,, a New Jersey corporation, Menu Foods Midwest corporation, a
Delaware corporation, Menu Foods South Dakota, Inc, a Delaware corporation, ABC
partuerships, XYZ corporations, filed in the District of New Jersey on March 30, 2007. Plaintiff
is not currently aware of any Dthér party who should be joined in this action.

I hereby certify that the foregoing statements made by me are true. Iam aware that if any

of the fore going statements made by me are wilf‘ulfy false, [ am subject to punishment,

. i ;“‘ : ,{’J )
Dated: March 30, 2007 By: g g TEe
Joseph J. DePalma”
LITE DEPALMA GREENBERG &
RIVAS, LLC

Two Gateway Center, 12" Floor
Newark, New Jersey 07102
(973) 623-3000
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LITE DEPALMA GREENBERG & RIVAS, LLC
Joseph J. DePalma, Esq.

Two Gateway Center, 127 Floor

Newark, New Jersey 07102

Telephone: 973/623-3000

Facsimile: 973/623-0858

LERACH COUGHLIN STOJIA GELLER
RUDMAN & ROBBINS LLP

Paul J. Geller, Esq.

Stuart A. Davidson, Esq.

James L. Davidson, Esq,

120 E. Palmetto Park Road, Suite 500

Boca Raton, Florida 33432-4806

Telephone: 561/750-3000

Facsimile: 561/750-3364

Attorneys for Plaintiff and the Class

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

TROY GAGLIARDI, Individually and On

Behalf of All Others Similarly Sinuated, . CIVIL ACTION NQ.:
Plaintiff, |
V& .
MENU FOODS, INC., MENU FOODS f CLASS ACTION COMPLAINT

INCOME FUND, MENU FOODS MIDWEST .
CORPORATION, and MENU FOODS :
SOUTH DAKOTA INC,,

Defendants.

Plaintiff, Troy Gagliardi (“Plaintiff™), individually and on behalf of all others similarly
situated, files this Class Action Complaint against Defendants Menu Foods, Inc., a New Jersey

Corporation, Menu Foods Income Fund, a foreign corporation, Menu Foods Midwest
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Corporation, a Delaware corporation, and Menu Foods South Dakota Inc, a Delaware

corporation (collectively “Defendants”) and alleges as follows:

NATURE OF CASE

1. This i+ a class action lawsuit brought on behalf of Plaintiff and others similarly
sitnated who purchased pet food and pet food products produced, manufactured and/or
distributed by Defendants that caused injury, illness, and/or death to Plaintiffs household pets.

2. Defendants are the leading North American private label/contract manufacturer
of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty
retailers, and other wholesaie and retail outlets, including Wal-Mart, Safeway, Kroger, PetSmart,
Inc., Giant Food, and other large retail chains, and has provided pet food products to or for
Proctor & Gamble, Inc. Defepdants produce hundreds of millions of containers of pet food
apnually.

3. Defendants designed, manufactured, marketed, advertised and warranted their pet
foad products. In conjunction with each sale, Defendants marketed, advertised and warranted
that the Products were fit for the ordinary purpose for which such goods were used —
consumption by household pets ~ and were free from defects. Defendants prodﬁce the pet food
prochucts intending that consumers will purchase the pet food products, regardless of brand or label
name, place of purchase, or the location where pets actually consume them, The pet food
prdducts were intended to bel placed in the stream of commerce and distabuted and offered for
sale and sold to Plaintiff and purchasers in New Jersey and the United States and fed to their pets,

4, Plaintiff brings this action, pursuant to Rule 23 of the Federal Rules of Civil
Procedure, on her own behalf and as a representative of a class of persons consisting of all

persons in the United States who purchased, or incurred damages by using pet food produced
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manufachred and/or distributed by Defendants that was or will be recalled by the Defendants,
including that produced from December 3, 2006 up to and including March 6, 2007. The pet food
products referenced above will hereinafter be referred to as the “Products.”

5. As & result of the defective Products, Plaintiff and members of the Class have
suffered damages in that they have incurred substantial veterinary bills, death of pets, and
purchased and/or own pet food and pet food products that they would not otherWisé have bought
had they known such products were defective.

6. Defendants know and have admitted that certain of the Products produced by the
Defendants betu;een December 3, 2006 and March 6, 2007 are defective and causing injury and
death to houschold pets, and on March 16, 2007, initiated a recall of some of the Pfoducts.
Further, the Food and Dhrug Admindstration has reported that as many as one in six animals died
in tests of the Products by Defendants last month after the Defendants received complaints the
products were poisoning pets around the country. A spokeswoman for the New York State
Department of Agriculture and Markets has said that rodent poison was determined to have been

mixed into the Products,

PARTIES

7. | Plaintiff is a resident of Palm Beach County, Florida, residing at 771 N.E. 32™ St
Boca Raton, FL. 33431, who, in mid-February of 2007, purchased and fed his dog lams and
Eukanuba dog food. The lams and Bukanuba dog food purchased by Plaintiff is a part of the
group of Products that wete praduced, manufactured and/or distributed by Defendants,

8. Defendant Menu Foods, Inc. is a New Jersey corporation with its principal place

of business in the State of New fersey, specifically located at 9130 Griffith Morgan Lane,

Pennsauken NJ 08110.
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i 9. Defendant Menu Foods, Inc. is ultimately owned or controlled by Defendant
Menu Foods Income Fund, an unincorporaied company with its principal place of business in the
Province of Ontaro, Canada. Soine of Defendarmt Menu Foods, Inc.’s high mapagerial officers
or agents with substantial authority are also high managerial officers or agents of Defendant
Menu Foods Income Fund.

10.  Defendant Menu Foods Midwest Corporation is a Delaware corporation, and
apon information and belief, an affiliate or subsidiary of, and wholly owned and controlled by
Defendant Menu Foods Income Fund. |

11.  Defendant Menu Foods South Dakota, Inc. is a Delaware corporation, and upon
inforrpation and belief, an affiliate or subsidiary of, and wholly owned and controlled by
Defendant Menu Foods Income Fund.

12, Plaintiff, individually and as representative of a Class of similarly situated persons
more defined below, brings suit against the named Defendants for offering for sale and selling to
Plaintiff and members of the Class the Products in a defective condition and thereby causing

damages to Plaintiff and members of the Class.

JURISDICTION AND VENUE

13.  This Court has jurisdiction over this action pursuant to 28 U.5.C, §1332 and
subsection (d), and the Class Action Faimess Act of 2005, Pub. L. 109-2 (Feb. 18, 2005);

and aver supplemental state law ¢jaims pursuant o 28 U.5.C. §1367.

14,  Venue is proper in this Court and judicial district pursuant to 28 U.5.C. §1391
and/or Pub. L. 109-2 because a substantial part of the events or omissions giving
rise to the claim occurred in this judicial district, Thousands of consumers - including members

[ of the Class - purchased the Products in this judicial district from retailers that Defendants, their

J agents, affiliates, or others controlled or were in privity with. In turn, retailers or others sold the
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Products to the general public, including Plaintiff, and members of the Class. The Products were
purchased for consumption by the pets of Plaintiff and the other members of the Class.
Defendants made or cansed these products to be offered for sale and sold to the pubtic, including
Plaintiff.

FACTUAL ALLEGATIONS

Defendants and their Defective Pet Food

15.  Defendants are in the business of manufacturing, producing, distributing, and/or
selling pet food under various brands cr labels, and/or for third party firms, including: America’s
Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments, Demoulus Market
Basket, Eukanuba, ¥ine Feline Cat, Food Lion, Food Town, Giant Companion, Hannaford, Hill
Country Fare, Hy-Vee, Iams, Laura Lynn, 11'] Red, Loving Meals, Meijer’s Main Choice,
Nutriplan, Nutro Max Gourmet Classics, Nutro Natural Choice, Paws, Pet Pride, President’s
Choice, Priority, Sav-a-Lot, Schnucks, Science Diet Feline Savory Cuts Cans, Sophsitacat,
Special Kitty US, Springfield Prize, Sprout, Total Pet, Wegmans, Western Family, White Rose,
and Winn Dixie, Defendants has manufactured or produced pet food for private labels for
approximately 17 of the 20 ieading retailers in the United States.

16.  Defendants’ business inc-iudcs manufacturing, producing, distributing, or selling
dog food under various brands or labels, and/or for third party firms, including: America’s
Choice, Preferred Pets, Authority, Awand, Best Choice, Big Bet, Big Red, Bloom, Bruiser,

Cadillac, Companion, Demoulus Market Basket, Eukanuba, Food Lion, Giant Companion, Great

f Choice, Hannaford, Hiil Country Fare, Hy-vee, lams, Laura Lynn, Li'l Red, Loving Meals,
Meijer’s Main Choice, Mixables, Nutriplan, Nutro Max, Nutro Ultra, Nutro, O1'Roy US, Paws,

. Pet Essentials, Pet Pride - Good & Meaty, President’s Choice, Price Chopper, Priority, Publix,
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Roche Bmﬂn_crs, Sav-a-Lot, Schnucks, Shep Dog, Sprout, Statler Bros, Total Pet, Western Fam.ily,
White Rose, Winn Dixie, ahd Your Pet.

17.  Defendants produce millions of pouches or containers of pet food products each
year, a substantial portion of which are sold or offered for sale in Florida and New Jersey. Upon
information and belief, Defendants have sold, either directly or indirectly, thousands of units of
defective pet food and pet food products nationwide and in the states of Florida and New Jersey.

18. Defendants manufactured, marketed, advertised, warranted and sold, either
direetly or through their authorized distll‘ibuticn channels, the .Products that caused Plaintiff’s
damages. Plaintiff and members of the Class have been or will be forced to pay for damages
caused by the defect in Defendants” Products. |

Factual Allegations Related to Plaintiff
19,  In mid-February, 2007, Plaintiff purchased Eukanuba dog food from a pet food

distributor operating in South Ilorida.
20. Over the course of the next few weeks, Plaintiff fed the dog food to his dog, a six
year old Maltese, Several days later, Plaintiff began noticing that his dog was not eating much of

the Defendants’ product, and appeared to be lethargic and iil.

21.  Plaintiff took his dog to the veterinarian, who determined that the dog had acute
kidney failure. Shortly thereafter, in early March, Plaintiff’s Maltesc died.
) 22. On or ahout March 16, 2007, Defendants announced a recall of approximately 42
J brands of “cuts and gravy styic dog food, all proeduced by the Defendants between December 3,

' 2006 and March 6, 2007." Defendants had initially received complaints from consumers as far

back as February 20, 2007 indicating that centain of Defendants’ pet food was causing kidney

failure and death in dogs and cats. Unfortunatefy, Plaintiff and the Class were not made aware of

this recall for several more days.
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23. Prior to the recall, Defendants never warned Plaintiff or any other member of the
Class that the Products would cause their pets to have health problems. As referenced above,
Defendants knew or shouid have known about the risks of injury or déath prior to the time that
Plaintiff fed the Products to his dog. |

24.  As a result of their purchases of the Products, as set forth above, Plaintiff and
other members of the Class have suffered and will suffer damages, including conseguentjal and
incidental damages, such as the Edss and disability of their household pets, costs of purchasing
the Products and replacing it with a safe product, including sales tax or a similar tax, costs of
making an additional trip to a relail store to purchase safe, non-contaminated pet food, the price
of postage to secure a refund offered by Defendants, the cost of veterinarians, treatment,
medicines and the trip(s) to muke such visits for diagnosis and treatment, and otherwise..

CLASS ACTION ALLEGATIONS

25, Plaindff brings this action on her own behalf and as a Class action pursuant to
Rule 23(b)(2) of the Federal Rules of Civil Procedure on behalf of the following proposed class:
All persons in the United States who purchased, or ingurred damages by using,

pet food produced or manufactured by Defendants that was or will be reczalled by
the Defendants, including that produced from December 3, 2006 up to and

inclyding March 6, 2067,

26.  Upon completion of discovery with respect to the scope of the Class, Plaintiff
rescrves the right to amend the class definition. Excluded from the Class are Defendants, their
parents, subsidiaries and affiliates, directors and officers, and members of their immediate
families. Also excluded from the Class are the court, the Court’s spouse, all persons within the

third degree of relationship 1o the Courr and its spouse, and the spouses of all such pcrsons.'

! See Canon 3.C(3)(a) of the Code of Conduct for United States Judges.
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27.  Numerosity: The members of the Class are so numerous and geographically

diverse that joinder of all of them is impracticable. While the exact number and identities of

mermbers of the Class are unknown to Plaintiff at this time and can only be ascertained through

appropriate discovery, Plaintiffs believe and therefore aver that there are thousands of Class

members throughout the United States,

28, Commonality: There are questions of fact and law common to members of the

Class that predominate over any questions affecting any individual members including,

inter alia, the following:

(a)

(b)

(¢}

(d)

(e)

(0

(g)

Uy

(i)

131426 v1

Whether Defendanis sold pet food and pet food products that were recalled
or subject to érecal},

W’ﬁether Defendants advertised, represented, or held itself out as producing
or manufacturing a pet food product that was safe for pets of the class
members.

Whether Defendants expressly warranted these products.

Whether Defendants purported to disclaim any express warranty.

Whether Defendants purported to disclaim any implied warranty.

Whether any limitation on warranty fails to meet its essential purpose.
Whether Defendants intended that the Products be purchased by Plaintiff,
Class ﬁxcmbms, or others.

Whether Defendants intended or foresaw that Plaintiff, class members, or
others would feed the Products to their pets,

Whether Defendants recalled the pet foed products.
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)] Whether Defendants was negligent in manufacfurm,g or processing the
Products,
(k)  Whether using the Products as intended - to feed their pets - resulied in
loss, injury, damage, or damages to the Class.
)] Whether Defendants’ neglipence proximately caused loss or injury to
damages. |
(m)  Whether Class members suffered direct lasses or damages,
(n)  Whether Class members suffered indirect losses or damages,
29, Tvpicality: Plaimiff"s claims are typical of the claims of the other members of the
| Class in that all such claims arise out of Defendants’ conduct in manufacturing, producing and
entering into the stream of comunerce defective pet food and pet food products, Defendants’
conduct surrounding the recalf of its product, and Plaintif’s and Class Members' purchase and

use of Defendants’ products. Plaintiff and the other members of the Class seek identical

remedies under identical legal theories, and there is no antagonism or matetial factual variation
belween Plai‘ntiff’s.z claims and those of the Class.
30.  Adequacy: Plaintiff will fairly and adequately protect the interests of the Class.
| Plaintiff’s claims are coextensive with, and not antagonistic to, the claims of the other members
| of the Class. Plaintiff is willing and able to vigorously prosecute this action on behalf of the

Class, and Plaintiff has retained competent counsc] experienced in litigation of this nature,

31.  Plaintiff brings this action under Rule 23(b)(3) becausc common questions of law
and fact (identified in paragraph 28 above) predominate over questions of law and fact affecting
individual members of the Class. Indeed, the predominant issue in this action is whether

Defendants’ pet food and pet food products are defective and have caused damages to Plaintiff
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and the members of the Class. Tn addition, the expense of litigating each Class member’s claim
individually. would be so cost prohibitive as to deny Class members a viable remedy,
Certification under Rule 23(b)(3} is appropriate because a class action is superior to the other
available methods for the fair and efficient adjudication of this action, and Plaintiff envisions no
unusual difficulty in the management of this action as a class action.

32.  The undersigned counsel for Plaintiff and the Class request that the Court
appoint them to serve as class counsel first on an interim basis and then on a permanent
basis. Undersigned counsel will fairly and adequately represent the interests of the class, have
identified or investigated the Class’s potential claims, are experienced in handling class
actions, other complex ltigation, and consumer claims of the type asserted in the action,
know the applicable law, will commit sufficient resources to represent the class, and are

best able to represent the Class.

33.  Plaintiff requests thiz Court to certify this Class in accordance with Rule 23

and the Class Action Fairness Act of 2005,
CAL, OF A IN

FIRST CAUSE OF ACTION
(Breach of Implied Warranty)

34,  Plaintff herchy adopts and incorporates by reference paragraphs 1-32 as if more

fully set forth herein,

35. Defendants manufactured, marketed, sold and distributed the Products.
38, At the time that Defendants marketed, sold, and distributed the Products,
Defendants knew of the purpose for which the Products were intended and impliedly warranted

that the Products were of merchantable guality and safe and fit fur such use.
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37.  Plaintiff reasonably relied upon the skill, superior knowledge and judgment of the

Defendants as to whether the Products were of merchantable guality and safe and fit for its

intended use.
38, Due to Defendants’ wrongful conduct as alleged herein, Plaintiff could not have
known about the risks and side effects associated with the Products until after ingestion by

Plaintiff’s dogs.

39.  Contrary to such implied warranty, the Products were not of merchantable quality

and were not safe or fit for their intended vse.

40.  As a direct and proximate result of Defendants’ breach of implied warranty,
Plaintiff suffered damages as alieged herei_u.

WHEREFORE, Plaintiff, on behalf of himself and all others similarly sitnated, prays for

relief and judgment against Defendants as follows:

(a)  For an order certifying the Class under the appropriate provisions of Rule 23, as
well as any appropriate subclasses, and appointing Plaintiff and his legal counsel
to répresent the Class; |

{b) Awafding actual and consequential damages;

(c)  Granting injunctive relief;

(d)  For pre- and post-judgment interest to the Class, as allowed by law;

() For reasonable attorneys’ fees and costs o counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

4] Granting such other and further relief as is just and proper,

131426 w1 1t
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SECOND CAUSE OF ACTION
(Breach of Express Warranty)

41.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-32 as if more

fully set forth herein.

42.  Defendants expressly warranted that the Products were safe for consumption by
pets.
43,  The Products did not conform to these express representations because the

Products are not safe and cause serious side effects in pets, including death,
44,  As a direct and proximate result of the breach of said warranties, and as the direct
and legal result of the defective condition of the Products as manufactured and/or supplied by

Defendants, and other wrongdoing of Defendants described herein, Plaintiff was caused to suffer

damages.

WHEREFORE, Piaintitf, on behalf of himself and all others similarly situated, prays for

relief and judgment against Defendants as follows:

(a)  For an order certifying the Class under the appropriate provisions of Rule 23, as
well as any apprepnaie subclasses, and apj)ointing Plaintiff and his legal counsel
to represent the Class;

{b) Awarding actual and consequential damages;

(c) Granting injunctive relief;

(d) For pre- and post-judgment interest to the Class, as allowed by law;
() For reasonable attomeys’ fees and costs to counsel for the Class if and when

pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

131426 vt 12
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&4 Granting such other and further relief as is just and proper.
THIRD CAUSE OF ACTION
(Negligence)

45,  Plaintiff hereby adopts and incorporates by reference paragraphs 1-32 as if more

fully set forth herein.

46. Defendants owed Plaintiff a duty to only offer safe, non-contaminated products

for consumption by household pets.

47.  Through its failure to exercise the due care, Defendants breached this duty by
producing, processing, Mmanufacturing, and offering for sale the Products in a defective condition

that was urhealthy to the Plainiiff’s pets.
48.  Additionally, Defendants breached their duty of care to Plaintiff by failing to use
sufficient quality control, perform adequate testing, proper manufacturing, production, or

processing, and failing to take sufficient measures to prevent the Products from being offered for

sale, sold, or fed to pets.

49.  Defendants knew or, in the exercise of reasonable care should have known, that
the Products presented an unacceptable risk to the pets of the Plaintiff, and would result in

damage that was foresecable and reasonably avoidable.

50, As a direct :nd proximate result of Defendants’ ahove-referenced negligence, Plaintiff

and has suffered Joss and damages.

WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated, prays for

reliel and judgment against Defendants as follows:

131426 vl 13
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(a) For an order certifying the Class under the appropriate provisions of Rule 23, as
well as any appropriate subclasses, and appointing Plaintiff and his legal counsel
to represent the Class;

(b} Awarding actual and consequential damages;

(c) | Granting injunctive relief

(d) For pre- and post-judgment interest to the Class, as allowed by law;

(e} For reasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

) Granting such other and further relief as is just and proper.

FOURTH CAUSE OF ACTION
(Strict Prodact Liability)

51.  Plaintff hereby adopts and incorporates by reference paragraphs 1-32 as if more
fully set forth herein.

52. Defendants are producers, manufacturers and/or distributors of the Producis.

53. The Prodocts produced, manufactured and/or distributed by Defendants were
defective in design or formuiation in that, when the Products left the hands of the Defendants, the
foreseeable risks exceeded the benefits associated with the design or formulation.

54.  Defendants’ Products were expected to and did reach the Plainuff Withuut
substantial change in condition,

53. Alternatively, the Products manufactured and/or supplied by Defendanis were
defective in design or formulation, in that, when they left the bands of the Defendants, they were

unreasonably dangerous, more dangerous than an ordinary consumer would expect, and more
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dangerous than other pet food preducts without concomitant accurate information and warnings
ﬁccompanying the product for the Plaintiff to rely upon,

56. The Products produced, manufactured and/or distributed by Defendants were
defective due to inadequate wamning and/or inadeguate testing and study,. and inadequate
reporting regarding the results of same.

57.  The Products produced, manufactured andfor distribuled by Defendants were
defective due to inadeguate post-marketing wamihg or instruction because, after Defendants
knew or should have knewn of the risk of injury from the Products, Defendants failed to
immediately provide adequate warnings to the Plaintiff and the public.

58.  As the direct and legal result of the defective condition of the Products as
prﬁduce& manufactured and/or distributed by Defendants, and of the negligence, carelessness,
other wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated, prays for
relief and judgment against De:feﬁdants as follows: -

(a) For an order certifying the Class under the appropriate provisions of Rule 23, as
well as any appropriate subclasses. and appointing Plaintiff and his legal counsel
to represent the Ciass;

(b}  Awarding actual and consequential damages;

(c) Granting imjunciive relief;

(d)  For pre- and post-judgment interest to the Class, as allowed by law;

(&) For reasonable aitormneys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

(f)  Granting such other end further relief as is just and proper.
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FIFTH CAUSE OF ACTION
(Unjust Enrichment)

59.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-32 as if more
fully set forth herein.

60.  As a direct, proximate, mﬁd foresceable result of ‘Dcfendants' acts and otherwise
wrongful conduct, Plaintiff suffered damages. Defendants profited and benefited from the sale
of the Products, even as the Products caused Plaintiff to incur damages.

61.  Defendants have veluntarily accéptcd and retained these profits and benefits,
derived from consumers, including Plaintiff, with full knowledge and awareness that, as a result
of Defendants’ unconscionable wrengdoeing, consumers, including Plaintiff, were not receiving
products of the quality, nature, fitness, or value that had been represented by Defendants or that
reasonable consumers expected. Plaintiff purchased pet food that he expected would be safe and
healthy for his dog and instead has had to now endure the death of his beloved pet.

62. By virtue of the conscious wrongdoing alleged in this Complaint, Defendants
have been unjustly enriched at the cxpense of the Plaintiff who is entitled to, and hereby seeks,
the disgorgement and restitution of Defendants’ wrongful profits, revenue, and benefits, to the
extent, 2nd in the amount, deemed appropriate by the Court; and such other relief as the Count
deerns just and proper to remedy Defendants’ unjust enrichment.

63. - Plaintiff has no adequate remedy at law.

WHEREFORE, Plaintiff, on behalf of himself and all others similarly simated, prays for
relief and judgment against Defendants as follows:

(a)  For an order certifying the Class under the appropriate provisions of Rule 23, as

well as any appropriate subclasses, and appointing Plaintiff and his legal counsel

to represent the Class;
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{b) Awarding retrmbursement, restitution and disgorgement from Defendants of the

benefits conferred by Plaintiff and the Class;
(c)  For pre- and post-judgment interest to the Class, as allowed by law;

(d) For reasonable attormeys’ fees and costs to counsel for the Class if and when
pecuniary benefits are obtained on behalf of the Class; and

{e) Granting such other and further refief as is just and proper.

JURY DEMAND

Plaintiff and the Class demands a jury trial on all issues triable by a jury.

DATED: March 30, 2007 LITE, DEPALMA, GREENBERG & RIVAS,
LLC ! ;

i3 o
By: \gm gt M PMHJ%]
Joseph ¥ DéPalma
Two Guteway Center, 12% Floor
Newark, NJ 07102
Tel: 973.623.3000

Fax: 973.623.0858

LERACH COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP

Paul I. Geller, Esq.

Stuart A. Davidson, Esq.

James L. Davidson, Esq.

120 E. Palmetto Park Road, Suite 500

Boca Raton, FL. 33432-4809

Tel: 361/750-3000

Fax: 561/750-3364

Attorneys for Plaintiff and the Class

Giedavidson\Memn Foodsiinterwoven_ 131426 | [SADLDOC
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CERTIFICATION PURSUANT TQO LOCAL CIVIL. RULE 11.2

Plaintiff, by his attorneys, hereby certifies that to the best of his knowledge, the matter in
controversy is related to Wilson v. Menu Foods Income Fund, ct al., Civil Action Number 01456
filed on March 27, 2007, Richard, et al., v. Menu Foods Income Fund, et al, Civil Action
Number 01457, Hidalgo v. Menu Foods Income Fund, et al, filed in the District of New Jersey
on March 29, 2007, Nunez v. Menu Foods Income Fund, et al., filed in the District of New
Jersey on March 29, 2007, and Turiurro v. Menu Foods Income Fund, a Canadian open-ended
trust, Menu Foods Limited, a Canadian corporation, Menu Foods Holdings, Inc., a Delaware
corporation, Menu Foods, Inc,, 2 New Jersey corporation, Mcnu Foods Midwest corporation, a
Delaware corporation, Menu Foods South Dakota, Inc, a Delaware corporation, ABC
partnerships, XYZ corporations, filed in the District of New Jersey on March 30, 2007, Plaintiff
is not currently aware of any other party who should be joined in this action.

[ hereby certify that the foregmng statements made by me are true. 1 am aware that if any

of the fore going statements made by me are wilfully {alse, I am subject to punishment.

; A ,j
Dated: March 30, 2007 By: e+ i
Joseph J. DePalma
LITE DEPALMA GREENBERG &
RIVAS, LLC
Two Gateway Center, 12th Floor
Newark, New Jersey 07102

(973) 623-3000
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT QF FLORID
07-604A28 CIV-COHN

Case Wo,

CHRISTINA TROIANO, Individually and On

Behalf of All Others Similarly Situated,
JURY TRIAL DEMAND
Plaintiff,
V5,
MENU FOODS, INC., and MENU FOODS re o
INCOME FUND, SEF _% r
L X @
. Delendants. E.':fi'," 5 <
/ gl &R g
- . D:}"‘" .
S A =t
CLASS ACTION COMPLAINT :"1;1 =~ }
e o
- —— {
hers shmilily

Plaintiff Christina Troianc (“Plaintiff™), individually and on behalf of all ot
situated, files this Class Action Complaint against Defendants Menu Foods, Ine., a New Jersey
Corporation and Menu Foods Income Fund, a foreign corporation (collectively “Defendants’™) and
alleges as follows: |

1 INTRODUCTION

This is a class action lawsuit brought on behalf of Plaintifl and others similarly

1.
situated who purchased pet foed and pet food products produced, manofactured and/or distributed by
Defendants that caused injury, illness, and/or death to Plaintiff's houschold pets.

Defendants are the leading North American private label/contract manufacturer

2
of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty

retailers, and other wholesale and retail outlets, including Wal-Mart, Safeway, Kroger,

Pcthﬁart, Inc., Giant Food, and other large retail chains, and has provided pet food

products to or for Proctor & Gambile, Inc. Defendants produce hundreds of millions of containers

of pet food annﬁally.




Case 2:07-cv-00455.48C  Document 5-3  Filed 04/11q7 Page 48 of 64
2

‘Case 0:07-cv-60428-JIC  Document 1 Entered on FLSD Docket 03/26/2007 Page 2 of 18

3 Defendants designed, manufactured, marketed, advertised and warranted their pet
food products. In conjunction with sach sale, Defendants marketed, advertised and warranted that
the Products were it for the ordinary purpose tor which such goods were used — consumption by
household pets — and were free from defects. Defendants produce the pet food products intending that
consumers will purchase the pet food products, regardless of brand or label name, place of purchase,
or the location where pets actually consume themt. The pet food products were intended to be placed
in the stream of commerce and distributed and offered for sale and sold to Plaintiff and purchasers in
Florida and the United States and fed to their pets,

4. Plaintiff brings this action, pursuant to Rule 23 of the Federal Rules of Civil
Procedure, on her own behalf and as a representative of a class of persons consisting ot all persons in
the United States who purchased, or incurred damages by using pet food produced manufactured
and/or distributed by Defendants that was or will be recalled by the Defendants, inc]uding that
produced from December 3, 2006 up to and including March 6, 2007. The pet food products
referenced in this paragraph will hereinalter be referred to as the “Products.”

5. As aresult of the defective Products, Plaintiff and members of the Class have suffered
damages in that they have incurred substantial veterinary bills, death of pets, and purchased and/or

own pet food and pet food products that they would not otherwise have bought had they known such

products were defective.

6. Defendants know and have admitted that certain of the Products produced by the
Defendants between December 3, 2006 and March 6, 2007 are defective and causing injury and
death to household pets, and on March 16, 2007, initiated a recall of some of the Products. Further,

the Food and Drug Administration has reported that as many as one in six animals died in tests of the

Products by Defendants last month after the Defendants received complaints the products were
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poisoning pets around the country. A spokeswoman for the New York State Department of

Agriculture and Markets has said that rodent poison was determined to have been mixed into the

Products by Defendants.
.  PARTIES

7 Plaintiff is a resident of Broward County, Florida who, in early March of 2007,

purchased [ams Select Bytes Cat Food from a Publix grocery store in Deerfield Beach, Florida. The
Iams Select Bytes Cat Food purchased by Plaintiff is a part of the group of Products that were
produced, manufactured and/or distributed by Defendants.

8. Defendant Menu Foods, Inc. 13 a New Jersey corporation with its principal place of
business in the State of New Jersey, specifically located at 9130 Griftith Morgan Lane, Pennsauken
NI G8110.

9 Defendant Menu Foods, Inc. is ullimately owned or controlled by Defendant Menu
Foods Income Fund, an unincorporated company with its principal place of business in the Province
of Ontario, Canada, Sorﬁe of Defendant Menu Foods, Inc.’s high managerial officers or agents with
substantial authority are also high managerial officers or agents of Defendant Menu Foods Income
Fund.

10.  Plaintiff, individually and as represcntative of a Class of similarly situated persons
more defined below, brings suit against the named Defendants for offering for sale and selling to
Plaintiff and members of the Clase the Products in a defective condition and thereby causing

damages to Plaintiff and members of the Class.

i
i
|
!
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Ni.  JURISDICTION AND VENUE

11, This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and
subsection (d), and the Class Action Faimess Act of 2005, Pub. L. 109-2 (Feb. [8, 2005)
and over supplérﬁental state law claims pursuant to 28 U1.5.C. §1367.

12 Venue is proper in this Court and judicial district pursuant to 28 U.8.C. §1391
and/or Pub. L. 109-2 because & substantial part of the events or omissions giving
rise to the claim occurred in this judicial district. In this judicial district, Plaintiff purchased the
recalled pet food products made by Defendants, and her household pets ate and consumed the
Products. Thousands of other consumers — including other members of the Class — purchased the
Products in this judicial district from retailers that Defendants, their agents, affiliates, or others
controlled or wete in privity with. In urn, retailers or others sold the Products to the general public,
including Plaintiff, and members of the Class. The Products were purchased for consumption by the
pets of Plaintiff and the other members of the Class. Defendants made or caused these products to be
offered for sale and sold to the publiz, including Plaintiff.

v, SUBSTANTIVE ALLEGATIONS
Defendants and their Defective Pet Food

13, Degfendants are in the buéiness of manufacturing, producing, distributing, and/or
selling pet food under various brands or labels, and/or for third party firms, including:
America’s Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments,
Demoulus Market Basket, Fukanuba, Fine Feline Cat, Food Lion, Food Town, Giant
Companion, Hannaford, Hill Country Fare, Hy-Vee, lams, Laura Lynn, Li’l Red, Loving
Meals, Meijer's Main Choice, Nutriplan, Nutro Max Gourmet Classics, Nutro Natural

Choice, Paws, Pet Pride, President’s Choice, Priority, Sav-a-Lot, Schnucks, Science Diet
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Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springfield Prize, Sprout, Total
Pet, Wegmans, Western Family, White Rose, and Wina Dixie. Defendants has manufactured or
produced pet food for private labels for aproximatelyl7 of the 20 leading retailers in the United
States. |

14,  Decfendants’ business includes manufacturing, producing, distributing, or
selling dog food under various brands or labels, and/or for third party firms, including
Ametica’s Choice, Preferred Peois, Authority, Award, Best Choice, Big Bet, Big Red,
Bloom, Bruiser, Cadillac, Companiur, Demoulus Mar.kct Basket, Eukanuba, Food Lion, Giant
Companion, Great Choice, Hannaford, Hill Country IFare, Hy-vee, lams, Laura Lynn, Li'l Red,
Loving Meals, Mcijer’s Main Choice, Mixables, Nutriplan, Nutro Max, Nutro Ultra, Nutro, OI'Roy
US, Paws, Pet Essentials, Pet Pride - Good & Meaty, President’s Choiee, Price Chopper, Priority,
Publix, Roche Brothers, Sav-a-Lot, Schnucks, Shep Dog, Sprout, Statler Bros, Total Pet, Western

. Family, White Rose, Winn Dixie, and Your Pet.

15. Defendants produce millions of pouches or containers of pet food products each year,
a substantial portion of which are sold or offered for sale in Florida. Upon information and belief,
Defendants have sold, either dircetly or indirectly, thousands of units of defective pet food and pet
food produets nationwide and in the State of Florids.

16,  .Defendants manufactured, marketed, advertised, warranted and sold, either directly

! or through their authorized distribution channels, the Products that caused Plaintiff’s damages.

i Plaintiff and members of the Class have been or will be forced to pay for damages caused by the

defect in Defendants’ Products.
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Factual Allegations Related to Plaintiff
17. In early Muarch, 2d07, Plaintiff purchased lams Select Bytes Cat Food pet food from a
national chain grocery store, Publix, operating in Deerfield Beach, Flo.rrida.
18, Over the course of the next few weeks, PlaintiiT fed the cat food to her two cats, Angel
and Piescat. Towards the end of that period, Plaintiff began noticing that her cats were not eating
much of the Defendants’ préduct, and that the cats were leaving large pools of urine in their litter

box with little or no bowel movements.

19,  On or about March 16, 2007, Defendants announced a recall of apprﬁximately 42
brands of “cuts and gravy style dog food, all produced by the Defendants hetween December 3, 2006
and March 6, 2007.” Defendants had initially received complaints from consumers as far back as
February 20, 2007 indicating that certain of Defendants’ pet food was causing kidney failure and
death in dogs and cats. Unfortunateiy, Plaintiff and the Class were not made aware of this recall for
several more days.

20. On March 20, 2007, foliowing another few days of unusual behavior from her cats,
Plaintiff took her cats to the veterinarian, The veterinarian advised Plaintiff that both of her cats

were suffering from kidney failure directly and proximately caused by the cat food. One of the

Plaintift’s cats, Angel, died shortly thereafter, while the other cat, Piescat, remains at a veterinary
hospital receiving treatment,

21. ‘Thereafter, Plaintiff learned about the recall and the potential problems that could
occur from feeding the Products to her pets. Priorto the recall, Defendants never warned Plaintiffor
any other member of the Class that the Products would cause their pets to have health problems. As

referenced above, Defendants knew about the risks of injury or death at least one month prior to the

time that Plaintiff fed the Products to her ¢at.
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22, Asaresult of their purchases of the Products, as set forth above, Plainti{f and other
members of the Class have sulfered and will suffer damages, including consequential and incidental
damnges, such as the loss and disability of their household pets, costs of purchasing the Products and
replacing it with a safe produet, including sales tax or a similar tax, costs of making an additional
trip to a retail store to purchase safe, non-contaminated pet food, the price of postage to secure a
refund offered by Defendants, the cost of velerinarians, treatment, medicines and the trip(s) to make
such visits for diagnosis and treatment, and otherwise.

V. CLASS ACTION ALLEGATIONS

23, Plaintiff brings this action on her own behalf and as 4 Class action pursuant to Rule
23(b)(2) of the Federal Rules of Civil Procedure on behalf of the following proposed class:

All persons in the United States who purchased, or incurred damages by using, pet

food produced or manufaciured by Defendants that was or will be recalled by the

Defendants, including that produced from December 3, 2006 up to and including

March 6, 2007,

Upon completion of discovery with respect {o the scope of the Class, Plaintiff reserves the right to
.amend the class definition. Excluded from the Class arc Defendants, their parents, subsidiaries and
affiliates, directors and officers, and members of their immediate families. Also excluded from the
Class are the court, the Court’s spouse, all persons within the third degrec of relationship to the

Court and its spouse, and the spouses of alf such persons.’
24, Numerosity: The members of the Class are so numerous and geographically diverse

that joinder of all of them is impracticable. While the exact number and identities of members of the

Class are unknown to Plaintiff a1 this timc and can only be ascertained through appropriate

' See Canon 3.C(3)a) of the Code of Conduct for United States Judges.
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discovery, Plaintiffs believe and theretore aver that there are thousands of Class members throughout
the United States.

25. Commonality: There are questions of fact and law common to members of the Class
that predominate over any questigns affecting any individual members including, inrer alia, the

following:

(a) Whether Defendants sold pet food and pet food products that were recalled or
_ subject toa recall,

{b) Whether Defendants adveriised, represented, or held itself out as producing or
manufacturing a pet food product that was safe for pets of the class members.

() thth;r Defendants expressly warranted these products.

{(d) Whether Defendants purported to disclaim any express warranty.

(e}  Whether Defendants purported to disclaim any implied warranty.

(f) Whether any limitation on warranty fails to meet its essential purpose,

{g) Whether Defendants intended that the Products be purchased by Plaintiff,
Class members, or others.

(h) ththcr Defendants intended or foresaw that Plaintiff, class members, or
others would feed the Products to their pets.

(i) Whether Defendants recalled the pet food products.

{j) | Whether Defendants was negligent in manufacturing or processing the

Products.

{k}  Whether using the Products as intended - to feed their pets - resulted in loss,

injury, damage, or damages to the Class,

0 Whether Defendants’ negligence proximately caused loss or injury to damages.
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(m)  Whether Class members suffered direct losses or damages,

(n) Whether Class members suffered indirect losses or damages.

(0) Whether Defendants’ acts or practices violated the Florida Deceptive and
Unfair Trade Practices Acts.

26.  Typicality: Plaintiff’s claims are typical of the claims of the other members of the
Class in that ali such claims arise out of Defendants’ conduct in manufacturing, preducing and
entering into the stream of commerce defective pet food and pet food products, Defendants’ conduct
surrounding the recall of its produet, and Plaintiff's and Class Members’ purchase and use of
Defendants® products. Plaintiff and the cther members of the Class seek identical remedies under
identical legal theories, and there is no antagonism or material factual variation between Plaintiff’s
claimns and those of the Ciass.

27, Adequacy: Plaintiff will fairly and adequately protect the interests of the Class.
Plaintiff’s ¢laims are coextensive with, and not antagonistic Lo, the ¢laims of the other members of
the Class. Plaintiff is willing and able to vigorously prosecute this action on behalf of the Class, and
Plaintiff has retained competent counsel experienced in litigation of this nature,

28, Plaintiff brings this action under Rule 23(b)(3) becanse common questions of law and
fact (identified in paragraph 25 sbove) predominate over qt_xestions of law and fact affecting
individual members of the Class. Indeed, the predeminént issue in this action is Wwhether

Defendants’ pet food and pet food products are defective and have caused damages to Plaintiff and

the members of the Class. In addition, the expense of litigating each Class member’s claim

individually would be so cost prohibitive as to deny Class members a viable remedy, Certification

under Rule 23(b)(3) is appropriate because a class action is superior to the other available methods
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for the fair and efficient adjudication of this action, and Plaintiff envisions no unusual difficulty in
the management of this action as a class action.

29, The undersigned counsel for Plaintiff and the Class request that the Court
appoint them to serve as c]aés counse] first on an interim basis and then on a permanent
basis. Undersigned counsel will fairly and adequately represent the interests of the class, have
identified or investigated the Class’s potential claims, are experienced in handling class
actions, other complex litigation, and consumer claims of the 1ype asserted in the action,
know the applicable law, will commit sufficient resourccs to represent the class, and are
best able to represent the Class.

30.  Plaintiff requesls thi¢ Court to certify this Class in accordance with Rule 23
and the Class Action Fairness Act of 2005,

VI. CAUSES OF ACTION

FIRST CAUSE OF ACTION
Ereach of Implied Warranty
31.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein. | |
32. Defendants manufactured, marketed, sold and distributed the Products.
33. At the time that Defendants marketed, sold, and distributed the Products, Defendants
knew of the purpose for which the Products were intended and impliedly warranted that the Products
were of merchantable quality and safe and fit fur such use.

34, Plaintiff reasonably relied upon the skill, superior knowledge and judgment of the

Defendants as to whether the Products were of merchantable quality and safe and A1 for its intended

use,
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35.  Due to Defendants” wrongful conduct as alleged herein, Plaintiff could not have
known about the risks and side effects associated with the Products until after ingestion by Plaintiff's
cats,

36.  Contrary to such implied warranty, the Products were not of merchantable quality and
were not safe or fit for their intended vse.

37.  Asadirect and proximate result of Defendants’ breach of implied warranty, Plaintiff
suffered damages as alleged hercin.

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment against Defendants as follows:

(a)  Foran order certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the
Class:

(‘t;) Awarding actual and gonsequential damages;

(c) Granting injunctive relief’

(d)  For pre- and post-judgment interest to the Class, as allowed by law;

(e) For reasonable attorneys’ fees and costs to counsel for the Class if and when

pecuniary and non-pecuniary benefits are obtaincd on behalf of the Class; and

(f) Granting such other and further relief as is just and proper.

SECOND CAUSE OF ACTION

Breach of Express Warranty

38. Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein.

39.  Defendants expressly warranted that the Products were safe for consumption by pets,

1}
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40.  The Products did not conform to these express representations because the Products
are not safe and cause serious side effects in pets, including death,

4l.  Asadirect and proximate result of the breach of said warranties, and as the direct and
legal result of the defective condition of the Products as manufactured and/or supplied by
Defendants, and other wrongdoing of Defendants described herein, Plaintiff was caused to suffer
damages.

WHEREFQRE, Plaintiff, on behalf of herself and all others similarly situated, prays {or relicf
and judgment against Defendants as follows:

(3)  Foran order certifying the Class under the appropriate provisions of Rule 23,
as well asany ainpmpriate subclasses, and appointing Plainti{T and their legal counsel to represent the
Class;

(b)  Awarding actual and consequential damages;

(c) Granting injunctive relief

(d)  For pre- and post-judgment interest to the Class, as allowed by law,

(e}  Forreasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and ‘nonwpecuniary benefits are obtained on behalf of the Class; and

(f) Granting such other and further relief as is just and proper.

THIRD CAUSE OF ACTION
Negligence

42.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully

. set forth herein.

43, Defendants owed Plaintiff a duty to only offer safe, non-contaminated products for

consumption by houschold pets.
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44, Through its failure to exercise the due care, Defendants breached this duty by
producing, processing, manufacturing, and offering for sale the Products in a defective condition that
was unhealthy to the Plaintift’s pets.

45.  Additionally, Defendants breached their duty of care to Plaintiff by failing to use
sufficient quality control, perform adequate testing, proper manufacturing, production, or processing,
and failing to take sufficient measures 1 prevent the Products from being offered for sale, sold, or fed
to pets,

46, Defendants knew or, in the exetcise of reasonable care should have known, that the
Products presented an unacceptable risk to the pets of the Plaintiff, and would result in damage that
was forcseeable and reasonably avoidable.

47.  Asadirectand proxirmate result of Defendants” above-reterenced neglipence, Plaintiff and
has suffered loss and damages.

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment against Defendants as foilows:

{(a)  Foranorder certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the

Class;
(b)  Awarding actual and consequential damages;
(¢)  Granting injunctive relief;

(d)  For pre- and post-judgment interest to the Class, as allowed by law:

(e} For reasonable attorneys® fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class: and

() Granting such other and further relief as is just and proper.

13
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FOURTH CAUSE OF ACTION
Strict Produet Liability

48. Plaintift hereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein.

49.  Defendants are producers, manufacturers and/or distributors of the Products.

50. The Products produced, manufactured and/or distributed by Defendants were
defective in design or formulation in that, when the Products left the hands of the Defendants, the
foreseeable risks exceeded the benefits associated with the design or formulation,

51. Defendants’ Products were expected to and did reach the Plaintiff withou£ substantial
change in condition.

52, Alternatively, the Products manufactured and/or supplied by Defendants were
defective in design or formulation, in that, when they left the hands of the Defendants, they were
unreasonably dangerous, more dangerous than an ordinary consumer would expect, and more
dangerous than other pet food products without concomitant accurate information and warnings
accompanying the product for the Plaintiff to rel;y upon,

33.  The Products produced, manufactured and/or disttibuted by Defendants were

defective due to inadequate waming and/or inadequate testing and study, and inadequate reporting

regarding the results of same.

54, The Products produced, manufactured and/or distributed by Defendants were
defective due to inadequate post-marketing warning or instruction because, after Defendants knew or

should have known of the risk of injury from the Products, Defendants failed to inmcdiately provide

adequate warnings to the Plaintift and the public.

14




Case 2:07-cv-00 CC Document5-3  Filed 04,2007 Page 61 of 64
03/26/

" Case 0:07-cv-60428-JIC  Document 1 Entered on FLSD Daocket

2007 Page 150f 18

55, Asthe direct and legal result of the defective condition of the Products as produced,

manufactured and/or distributed by Pefendants, and of the negligence, carelessness, other

wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

WHEREFORE, Plaintift, on behalf of herself and all others similarly sitwated, prays forrelief

and judgment against Defendants as follows:

(a)

For an order certifying the Class under the appropriate provisions of Rule 23,

as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the

Class;
(b)
()
(d)
(e)

Awarding actuzl and consequential damages,
Granting injunctive rclief;
For pre- and post-judgment interest o the Class, as allowed by law;

For reasonable attorneys’ fees and costs to counsel for the Class if and when

pecuniary and non-pecuniary benefits arg obtained on behalf of the Class; and

()

Granting such other and further relief as is just and proper.
FIFTH CAUSE OF ACTION

Unjust Enrichment

36.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully

set forth herein.

37.  As a direct, proximate, and foresceable result of Defendants’ acts and otherwise

wrongful conduct, Plaintiff suffered damages, Defendants profited and benefited form the sale of

the Products, even as the Products caused Plaintiff to incur damages.

38.  Defendants have voluntarily accepted and retained these profits and benefits, derived

from consumers, including Plaintiff, with full knowledge and awareness that, as a result of

I5
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Defendants’ unconscionable wrongdoing, consumers, including Plaintiff, were not receiving
products of the quality, nature, fitness, or value that had been represented by Defendants or that

" reasonable consumers expected. Plaintiff purchased pet food that she expected would be safe and
healthy for her cats and instead has had to now endure the death of one of her beloved pets and the
hospitalization of the other.

39. By virtue of the conscious wrongdoing alleged in this Complaint, Defendants have
been unjustly enriched at the expense of the Plaintiff who is entitled to, and hereby secks, the
disgorgement and restitution of Defendants’ wrongful profits, revenue, and benefits, to the extent,
and in the amount, deemed appropriate by the Court; and such other relief as the Court deems just
and proper to remedy Defendants’ unjust enrichment.

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment against Defendants as follows:

| (a) For an order certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintitf and her legal counsel to represent the

Class;

(b}  Awarding reimbursement, restitution and disgorgement from Defendants of

the beﬁe:fits conferred by Plaintiff and the Class;

(c) For pre- and post-judgment interest 1o the Class, as allowed by law;

(d} For reasonable atiomeys’ fees and costato counsel for the Class if and when
pecuniary benefits are obtained on behalf of the Class; and

(e)  Granting such other and further relief as is just and proper.

16
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JURY DEMAND
Plaintiff and the Class demands a jury tdal on all issues triable by a jury.

DATED: March 26, 2007 LERACH COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP

PAUL J. GELLER
Florida Bar No, 984795
pgeller@lerachlaw.com
STUART A. DAVIDSON
Florida Bar No. 84824
sdavidson@lerachlaw.com
JAMES L, DAVIDSON
Florida Bar No, (72371
Jdavidson@lerachlaw.com

‘ 120 E, Palmetto Park Road, Suite 500
Boca Raton, FL 33432-4809
Telephone: 561/750-3000
561/750-3364 (fax)

KOPELMAN & BLANKMAN
LAWRENCE KOPELMAN
Florida Bar No. 288845
Imkig)kopelblank. com

350 E. Las Olas Blvd., Suite 980
Ft. Lauderdale, FL. 33301
Telephone: 954/462-6855
954/462-6899 (fax)

Attomeys for Plaintiff and the Class

| I\Pot Lit 2007\WMenu Foods\Complaint FINAL.doc
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