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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

CAROL BROWN, individually and on behalf
of all others similarly situated

Plaintiff, CA 07 | 115/%___,

VS. C.A. No.

MENU FOODS, INC.,

MENU FOODS INCOME FUND,

MENU FOODS MIDWEST CORPORATION,
MENU FOODS SOUTH DAKOTA, INC.

Defendants.

CLASS ACTION COMPLAINT

Plaintiff Carol Brown (hereinafter “Plaintiff””) brings this class action complaint
against defendant Menu Foods, Inc., Menu Foods Income Fund, Menu Foods Midwest

Corporation, Menu Foods South Dakota, Inc, (hereinafter collectively "Menun Foods”

- or *Defendants”) to seek redress for herself and all other individuals injured by

defendant’s sale of contaminated pet food throughout the United States,

NAT THE CAS

1. Defendants, one of the largest pet food manufacturers in the world,
whose products are sold under numerous brand names by several national chain stores

throughout the United States, recently issued a massive recall of over 90 brands of cat

and dog food (hereinafter “Product™) .
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2. The recall was issued as a result of evidence that the dog and cat food
which the defendants produced has caused an unknown number of cats and dogs to
become ill and or has caused renal failure and death.

3. ‘When ingested by an animal, the contaminated pet food can cause
immediate renal failure, resulting in the complete shutdown of the animal's kidneys and,
ultimately, its death.. |

4, Defendants’, actions in selling the contaminated food ﬁnd failing to
issue the recall sooner were reckless and in breach its duties and warranties to its
customers.

5. Those actions were a proximate cause of injury to and the deaths of

currently untold numbers of cats and dogs.

PARTIES
6. Plaintiff Carol Brown is a citizen of Johnston, Rhode Island.
7. Defendant, Menu Foods is a New Jersey Corporation.
8. Defendant, Menu Foods Income Fund is an unincorporated company

with its principal place of business in Ontario, Canada.

9. Defendant, Menu Foods Midwest Corporation is a Delaware
I corporation.
10. Defendant, Menu Foods South Dakota, Ing, is a Delaware corporation.

SDICTION

11.  The Court has original jurisdiction over this complaint pursuant to 28

U.S.C. 1332(d) because (a) plaintiff and numerous members of her putative class are

citizens of states different from those of which Menu Foods is a bitizcn, (b) the
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.amount in controversy exceeds $5,000,000, exclusive of interests and costs, and (c)
none of the jurisdictional contained in 28 U.S.C. § 1332(d}(4)-(5) applies to the instant

acHon.

VYENUE

12, Venue is proper in this district under exceptions, inter alia, 28 U.8.C.

§§ 1391 (a)(1).
FACTS

13, Defendants holds themselves out to the public as a manufacturer of

safe, nutritious, and high-quality dog and cat food.

14.  Defendants make numerous express warranties about the quality of its

food and ity manufacturing facilities.

15.  For example, Defendants tout the claim that it "manufacture[s] the
private-label, wet pet-food industry's most comprehensive product program with the
highest standards of quality” and it operates "state-of-the-art” manufacturing facilities

in the United States and Canada.

16.  Defendants intended for pet owners to believe its statements and trust
that its pet food is of first-rate quality,
17.  On or about March 16, 2007, Defendants announced a recall of

approximately 42 brands “cuts and gravy" style dog food and 51 brands of "cuts and

gravy" style cat food, all produced at Defendants’ facility in Emporia, Kansas,
between Dec, 3, 2006, and March 6, 2007.

18. Weeks before the recall, Defendants had received numerous complaints

indicating that the pet food originating from the Emporia plant was killing pets.
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19. As a tesult of these complaints, Defendants tested its food on
approximately 40 to 50 pets. Seven of those pets died after ingesting the food.
20, Despite having actual knowledge of both the complaints it received

and its own study, Defendants delayed for weeks before issuing the notice of recall.

FACTS RELATING TO THE NAMED PLAINTIFF

21. On or about December 5, 2006, Plaintiff Carol Brown purchased Nutro
Max from the retailer, Petco for her Shih Tzu breed dog named Bro Hammer,
22. Plaintiff’s dog, Bro Hammer died on January 5, 2007 as a direct result

of the ingestion of Nutro Max marnufactured in the United States by Defendants,

CLASS ALLEGATIONS

23.  Plaintiff Carol Brown brings this action, pursuant to FRCP 23(h)(3), on
behalf of herself and a class (the "Class") cénsisting of herself and all others who
purchased pet food 1n the United States that was ultimately subject to the March 16,
2007 Menu Foods recall,

24,  Upon information and belief, there are over tens of thousands of
members of the Class such that joinder of all members is impracticable.

25.  Common questions of law and fact exist as to all nembers of the Class
and predominate over questions affecting individual members, Common questions for
the Class include:

a. Did Defendants act negligently in failing to prevent the
contamination of its pet food?

b. Did Defendants act negligently in failing to warn its customers

in a timely and effective manner of the danger of its pet food?
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c. Did Defendants' breach express and/or implied warranties
relating to the sale of its pet food?

d Did Defendants act negligently in manufacturing or processing
the pet food products?

e. Did Defendants’ neglipence cause loss or injury or damages?

26.  Plaintiff will faily and adequately protect the interests of the Class, het
claims are typical of the ciaims of the members of the class, and she has retained
counsel competent and experienced in class action litigation.

27. A class action is superior to other available methods for fairly and
efficiently adjudicating this controversy becanse, among other things, (a) joinder of all
members of the class is impracticable, and (b) many members of the class cannot
vindicate their rights by individual suits because their damages are small relative to
the burden and expense of litigating individual actions

LEGAL CLAIMS
COUNT 1

BREACH OF EXPRESS W S

28, Plaintiff repeats and incorporates herein by reference each and every

paragraph of this complaint as though set forth in full in this cause of action

29, Defendants expressly warranted that the Product was safe and well

accepted by dogs and cats and was safe for long-term use.

30.  The Product does not conform to these express representations because

i' the Product is not safe and has high levels of serious, life-threatening side effects.
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31.  As adirect and proximate result of the breach of said warranties,

Plaintiff was damaged and she is therefore entitled to damages.

COUNT IT

BREACH OF IMPLIED WARRANTIES

32,  Plaintiff repeats and incorporates herein by reference each and every

paragraph of this complaint as though set forth in full in this cause of action

33.  Defendants breached the implied warranty of finess for a particular

purpose by claiming certain of the pet food that it manufactured or produced and was
recalled were fit and safe for consumption by pets and thereby violated the Uniform
Commercial Code,

34,  Defendants breached the implied warranty of merchantability. In fact,
the pet food subject to recall and purchased or used by Plamﬁfﬂ the Class, and others
was not merchantable, Th.isl breach violated the Uniform Commercial Code.

35. As a direct and proximate result of the breach of said warranties,

Plaintiff was damaged and she is therefore entitled to damages.
co I

STRICT PRODUCT LIABILITY - FAILURE TO WARN

36.  Plaintiff repeats and incorporates by reference each and every

paragraph of this complaint as though set forth in full in this cause of action.

37 | Defendants manufachired, marketed, distributed, and supplied




Cass&el :2)%@00@4%@@/3. Ddsooueneit4-1 FM@@@B‘QOW PRageS8706631

Defendants' Product to distribution centers throughout the United States, As such,
Defandants had a duty tc warn the public, including Plaintiff, of the health risks and

possible death associated with using Defendants’ Product.

38.  Defendants’ Product was under the exclusive control of Defendants,

and was sold without adequate warnings regarding the risk of serious injury and other

risks aésociatcd with its use.

39.  Defendants failed to warn the public or Plaintiff in a timely manner of
the dangerous propensities of Defendants’ Product, which dangers were known or

should have been known to Defendants, as they were scientifically readily available.

COUNT 1V

STRICT PRODUCT LIABILITY — DEFECTIVE IN DESIGN OR
MANUFACTURE

40.  Plaintiff repsats and incorporates by reference each and every

paragraph of this complaint as though set forth in full in this cause of action.
41.  Defendantz were the manufacturers, scllers, distributors, marketers,

and/or suppliers of Defendants' Product, which was defective and unreasonably

dangerous to the Plaintiff's pets.

42,  Defendants’ Product was sold, distributed, supplied, manufactured,

marketad, and/or promoted by Defendants, and was expected to reach and did reach

consumners without substantial change in the condition in which it was manufactured

and sold by Defendants.
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43. The Produxc.t was manufactured, supplied, and/or sold by Defendants
and was defective in design or formulation in that when it lef the hands of the
manufacturers and/or sellers it was unreasonably dangerous in that its foreseeable
risks exceeded the benefits associated with the designs and/or formulations of the

Product.
44,  Upon information and belief, Defendants actually knew of the

defective nature of Defendants’ Product but continued to design, manufacture, market,

and sell it so as to maximize sales and profits at the expense of the public health and

safety, in conscious disregard of the foreseeable harm caused by Defendants’ Product.
45. At all times, Plaintiff purchased the Product for its intended or

reasonably foreseeable purpose.

46.  As adirect and proximate result of the defective and unreasonably
dangerous condition of the Product Plaintiff suffered damages.
COUNT V

NEGLIGENCE

47.  Plaintiff repeats and incorporates by reference each and every
paragraph of this complaint as though set forth in full in this cause of action,

48.  Defendants owed its customers a duty to offer safe, non-contaminated
products in the stream of commerce,

49.  Defendants breached this duty by failing to exercise due care in the

producing, processing, manufacturing and offering for sale of the contaminated pet

food described herein,

50, Defendants further breached this duty by failing timely and effectively

to warn plaintiff and the class of the contamination even after it had actual knowledge

]
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i of that fact and of the resulting risks.

51.  As aproximate cause thereof, plaintiff and her class suffered actual

damages, including without limitation the cost of the contaminated pet food,

COUNT VI
INJUST ENRICHMENT

52.  Plaintiff repeats and incorpdratcs by reference sach and every
paragraph of this complaint as though set forth in full in this cause of action,

53.  Defendants were and continue to be unjustly enriched at the expense of
Carol Brown and other Class members.

54,  Defendants should be required to disgorge this unjust enrichment.

COUNT V11

BREACH OF CONTRACT

55,  Plaintiff repeats and incorporates by reference each and every
paragraph of this cornplaint as though set forth in full in this cause of action.

56,  Plaintiff and Class members purchased pet food produced by the
Defendants based on the understanding that the food was safe for their pets to

consume.

57.  The pet food produced by the defendants was not safe for pets to

5 consume and caused dogs and cats to become ill. The unsafe nature of the pet food

constituted a breach of contract,

58, As a result of the breach Plaintiffs and Class members suffered
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damages which may fairly and reasonably be considered as arising naturally from
the breach or may reasonably be supposed to have been in the contemplation of the

parties, at the time they made the contract, as the probable result of the breach of it.

REQUEST FOR RELIEF

WHEREFORE, Plaintiff, on behalf of herself and the Class, prays for the following
relief:
1. An order certifying the Class as defined above;

2. An award of actual damages;

3. Appropriate injunctive relief;
4. Medical monitoring damages;

5. Reasonable attorney’s fees and costs; and

6. Such further and other relief the Court deems appropriate.

JURY DEMAND

Plaintiff requests trial by jury of all claims that can be so tried.

10
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Dated: -*?/37/77

Carol Brown, individually and on behalf
of a class of similarly situated individuals,

Respectfully submitted,

By: %"7 WW

Peter N. Wasylyk (RI Bar # 3351)
Law Offices of Peter N Wasylyk
1307 Chalkstone Ave.
Providence, RI 02908

(401) 831-7730 tel

(401) 861-6064 fax

Andrew S. Kierstead

Law Office of Andrew S, Kierstead
1001 SW Fifth Ave,, Suite 1100
Portland, OR 97204

(508) 224-6246 tel

(508) 2244356 fax

Marc Stanley
Stanley, Mandel & lola, L.L.P.
"~ 3100 Monticello Avenue, Suite 750
Dallas, Texas 75205
(214) 443-4300 tel
(214) 443-0358 fax

Counsel for Plaintiff
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

Lauri A, Qsborne, Individually and O Behalf ) No. 5 & 76

£ All Others Similarly Situated, , el
e e e i 3 &A&ZC@I&OO 469 RNC

V5.

MENU FOODS, INC. DEMAND FOR JURY TRIAL -

Defendant,

LN S L S

CLASS ACTION COMPLAINT

Plaintiff Lauti A. Osborne brings this class action cornplaint against Menu Foods, Inc.
(“Menu Foods™) to seek redress for herself and other individuals injured by its sale of
contaminated ﬁct food throughout the United States.

NATURE OF THE CASE

]. Menn Fn;ods, one of the largest pet food manufacturers in the world,
recently issued a mass recall of 42 brands of cat foad and 51 brands of dog lood.

2. That recall was issued belatedly as a result of evidence that the pet
food in question was contaminated with a potentially lethal agent,

3. When ingested by an animal, the contaminated pet food can cause

immediate renal failure, resulting in complete shutdown of the animal’s kidneys and, ultimately

its death.

4. Menu Foods® actions in seiling the contaminated food and failing to issue the

recall sooner were reckless and in Breach of its duties and warrantics to its customers.
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5. Those actions were a proximate cause of injury to and the deaths of cwrrently
untald numbers of pets, including plaintiff Lauri A. Osborne’s cats, as described mare fully
below.

B, On behalf of a naticnwide class, Lauri A, Osborne secks redress for that
misconduct,

PARTIES

7. Plaintiff Laun A. Osborne is a citizen of Connecticut, residing in Terryville,
Litchfield County, CT.

B. Defendant Menu Foods is the self-proclaimed “leading manufacturer of private-
label wet pet food in North America.” It is a New Jersey Corporation with its principal place of
business in New Jersey. It does business throughout the United States and throughout
Connecticut. It also has offices in Ontario, Canada.

JURISDICTION
8. The Court has origiral jurisdiction over this complaint pursuant to 28 U.8.C,
§ 1332 (a) because (a) plaintiff and numerous members of her putative class are citizens of states
different from those of which Menu T'oods s a citizen; (b) the amount in controversy excéeds
$75,000, exclusive of interests and costs; and {¢) none of the jurisdictional exceptions contained
in 28 1).5.C. § 1332 (d)(4)-(5) applies to the instant action.
VENUE
10.  Venue is proper in this District pursuant to 28 U.8.C. § 1391(b) and (¢). The

Defendant transacts business in this Distriet, and many of the acts constituting the violations of

law alleged herein occurred in this District.
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FACTS
11.  Menu Foads holds itse!f out to the publie as a manufacturer of safe, nutritious,

and high-quality dog and cat food.

12, It makes numerous express warranties about the quality of its food and its
- manufacturing facilitics.

13.  For example, Menu Foods touts the claim that it “manufacturefs] the private label,
wet pet-food industry’s most comprehensive product program with the highest standards of
quality” and it operates “state-of-the-art” manufacturing facilities in the United States and

Canada,

14, Menu Foods intended for pet owners to believe its statements and trust that its pet
food is of first-rate quality.

15. Onor about March 16, 2007, Menu Foods announced a‘recall of approximately 42
brands “cuts and gravy” style dog food and 51 brands of “cﬁts and gravy™ style cat food, all

produced at Menu Foods™ facility in Emporia, Kansas, between December 3, 2006 and March 6,

2007.

16, Weeks before the recall, Menu Foods had received numerous complaints
indicating that pet food originating from the Emporia plant was killing pets.

17.  Asaresult of these complaints, Menu Foods tested its food on approximately 40
to 50 pets. Seven of those pets died after ingesting the food.

18.  Despite having actual knowledge of both the complaints it received and its own
study, Menu Foods delayed for weeks before issuing the notice of recall.

19.  Even then, its recall was conducted in a neglipent manner, For exarnple, both its

website and the toll-free number it provided to the public were frequently non-operational.
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FACTS RELATING TO THE NAMED PLAINTIFF

20.  Onorabout February 25, 2007 Plaintiff purchased a 24 can variety pack of TAMS
adult cat food from a Walmart store for her thriteen year-old cat, (‘.‘vizmd, her thirteen year-old cat,
Zigyy, and her eleven year-old cat, Oree,

21.  Menu Foods is the manufacturer of JAMS adult cat food.

22.  Onorabout March 4, 2007, shortly after ingesting Menu Food's cat food, Gizmo
went into renal failure. Gizmo's kidneys shut down, and on March 3, 2007, she had o be put
down.

23.  Osborne incurred over $1,204 in veterinary expénses relating to the attempts to
save Gizmo's life and, in addition, to save her other cats. Specifically, another 13 year-old cat,
Ziggy has been ill with problems since ingesting the same food, and Oreo, an 11 year-old cat
owned by Osborne has also been sick.

24, Gizo had been with Osbome's family since 1994.

25.  The loss of Gizmo and illness to her other pets has been devasting to Osbomne,

CLASS ALLEGATIONS

26. Oébome brings this action, pursuant to FRCP 23(h)(3), on behalf of herself and a
class (the “Class™) consisting of herself and all others who purchased pet food in the United
States that was ultimately subjeet to the March 16, 2007 Menu Foods recall.

27.  Upon information and belief, there are over 100,000 members of the Class such
fhat joinder of all members is impracticable.

28, Comimon questions of law and fact exist as to all members of the Class and

predominate over questions alfecting individual members. Common questions for the Class

inelude:
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: (@  Did Menu Foods act negligently in failing to prevent contamination of its
pet food?
(&) Did Menu, Faods act negligently in failing to warn its customers in a
timely and effective manner of the danger of its pet food?
(c) Did Menu Foods® breach express and/or implied warranties relating to the
sale of its pet food?
29, Osborne will fairly and adequately protect the interests of ibe Class, her claims

are typical of the claims of the members of the class, and she has retained counsel competent and

gxperienced in class action litigation.

30. A Class action is superior 10 other available methods for fairly and efficiently
adjudicating this controversy because, among other things, (a) joinder of all members of the class
in impracticable, and (b) many members of the class cannot vindicate their rights by individual
suits because their damages are small relati?c to the burden and expense of litigating individual
actions.

COUNTF ]
{Breach of Warrantics)

31, Plaintiff incorporates by reference the foregoing allegations.

32, Menu Foods breached cxpress warranties to Plaintitt and violated the Uniform
Commercial Code.
33, Menu Foods breached implied warranties 10 Plaintiff and violated the Uniform

Commetcial Code.

34.  Menu Foods breached the implied warranty of merchantability.
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35, As aproximale cause of this misconduct, plaiatiff and her class suffered agtual
damages, including without limitation the cost of the contaminated pet food and resukiing
vetetinary bills,

WHEREFORE, Plaintitf, on behalf of herself and the Class, prays for the follawing

relief:
1. - An order certifying the Class as defined above;
2. An award of actual damages;
3. Appropriate injunctive reliel;
4. Medical monitoring damages;
5. Reaszonable attorney’s fees and costs; and
6. Such further and other relief the Court deems appropriate.
COUNT L
{Negligence)

36. Plaintiff incorporates by references the foregoing allegations.

37, Menu Foods owed its customers a duty to offer safe, non-contaminated products
in the stream of commerce.

38 Menu Foods breached this duty by failing to exercise care in the producing,
processing, manufacturing and offering for sale of the contaminated per food described herein,

39. Menu Foods further breached this duty by failing timely and effectively to wam

plaintiff and the class of contamination even after it had actual knowledge of that fact and of

the resulting risks.
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40, As a proximate cause thercof, plaintiff and her class suffered actual damages,

including withowt limitation the cost of the contaminated pet food and any resulting veterinary

bills.
WHEREFORE, Plaintiff, on behalf of herself and the Class, prays for the following
relief’
1. An order certifying the Class defined above;
2. An award of actual damages;
3. Appropriate injunctive relief;
4, Medical monitoring damages:
3. Reasonable attormey’s fees and costs; and
6. Such further and other relief the Court deems appropriate.
JURY DEMAND
Plaintiff requests tnal by jury of all claims {hat can be 5o l:ﬂci}
 March 26,2007 By A T~

Bruce E. Newman

NEWMAN, CREED & ASSQCIATES
99 Northy Street, Route 6

P.O. Box 575

Bristol, CT 06011-0575

(860) 583-5200

Federa]l Rar No.: 12301
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JACQUELINE JOHNSON, on behalf
of herself and all others similarly
situated,

‘ JURY TRIAL DEMANDED
Plaintift,
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COMPANY, MENU FOODS, INC., Case No.
MENU FOODS INCOME FUND, THE

IAMS COMPANY, and JOHN DOES

1 through 100,

Defendants.

ORIGINAL

CLASS ACTION COMPLAINT

Plaintiff, Jacqueline Johnson, through her attorneys, Progressive Law Group L.LC and
Larry D, Drin-y Ltd., on behalf of hersell and all others similarly situated, complains
against Defendants, upon personal knowledge as to herself, and as to all other matters
upon information and belief based upon, among other things, the investigation made by
her attorneys, as follows:

INTRODUCTION

i. This 1s a consumer class sction seeking redress for thousands of consumers who

purchased pet food products made by Defendant, Menu Foods Income Fund, and

matketed and sold by Defendants, Tfm Proctor & Gamble Company, The Iams Company,

and by other unmamed Defendaats (“Defendants™).
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2. Many consumers, like Plaintiff, have pets who have died, or suffered kidney
failure or other injury from caiing Jefendants’ pet food.

PARTIES
3. Plaintiff, Jacqueline Johnson, is a citizen of the State of Wisconsin and resides in
the Western District of Wisconsin. Plaintiff purchased Defendants’ pet food products,
including but not limited fo fams Select Bites with Tuna in Sauce, [ams Select Bites with
Salmon in Sauce, Iams Choice Culs in gravy, and a varicty 12-pack of lams Select Bites
from a Madison, which was speuiﬁcztllly purchased at a Wisconsin Pick ‘N Save grocerf
store on February 3, 2007; Plaintiff’s cat, Gumbi, developed kidney fuilure and her health
has been irrepavably altered as a resull of eating the Defendants’ pet food at issue.
4. Defendants, Menu Foods Income Fund and Menu Foods, Inc. (collectively, the
“Meny Foods Defendants™), manofactured the pet food at issuc in this action for the other
co-Defendants in this action atd for a host of other makers, marketers and sellers of pet
food including popular brands. Menu Foods Income Fund claims to be the leading North
American private-label manufacturer of so-called wet pet food products sold by
supermarket retailcrs, mass merchandisers, pet specialty ietailers and other retail and
wholesale outlets. In 2006, the Fund produced more than one billion containers.
5. ‘Defendant, The Procter & Gamble Company (hereinafler sometimes
referred to as "P&G"), which acquired, and does business as The Iams Company, is an
Ohio corporation with its principal place of business in Cincinnati, Ohio, and P&G is
therefore a citizen of Ohio.
6. Defendam, The lams Company {“Tams™} is a corporation with its principle place

of busincss in the State of Qhig, is a citizen of thal State, and is owned by P&G. P&G,

Class Action Complaint 2
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the Iams Company, and affiliated companies within their control caused their brands of
the consumer products at issue, inciuding Eukanuba® and Jams® brand self-styled
“premium” pet foods, to be manufactured, and marketed, distributed and sold to
consumers including P.llai.ntiff and the Class, in Wisconsin and throughout the United
States.'
7. The true names and capacities of the Defendants sued in this Complaint as Does
1-100, inclusive, are currently unknown to Plaintiff, who therefore sues such Defendants
by such fictitious names. Fach of the Defendants desighated 'ﬁerein as a PDoe Defendant
is legally responsible in some manner for unlawful acts referred to in this Complaint.
Plaintiff will seek leave of Court to amend this Complaint to reflect the true names and
capacities of the Defendants designated herein as Doe Delendants when such identities
become known.

JURIEDICTION AMD VENUE
HE Plaintiff submits to the jurisdiction of the Court. Defendants, or one or more of
them, systematically and continually do husiness in this District and in the State of
Wisconsin. Transactions giviig rise, in part, 10 PladntifTs action oceurred in this District,
9, Plaintiff reasonably believes that millions of units of the pet food products at issue
have been purchased by Plaintiff and the Class; the total amount at issue in this case
exceeds $3,000,000.

10.  This Court has jurisdiction over Plamtifl s ¢laims pursuant to 28 U.S.C. § 1332

(dX2).

' The actions attributable 10 P&G or Iams herein are only with respect to the products
purchased by the Class that were distiibuled, sold, and/or marketed by P&G or Jams.

Class Action Complaint 3
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STATEMENT OF FACTS
11, Defendant, Menu Foods Income Fund, announced, on March 16, 2007, the recall
of “cuts and gravy” style pet food in cans and pouches, which it manufactured between
December 3, 2006 and March 6, 2007, at two of its United States fucilities, under private-
label for a large variety of pet food brands purchased by Plaintiff and the other Plaintiff
Class members, including designated Iams and Eukanuba pet food products — herein, the
pet food products at issue or products at issue.
12,  Defendant, Menu Foods Income Fund has announeed that the timing of this
production coincides with the iniroduction of an ingredient from a new supplier. The
Menu Foods Defendants have received complaints abowt the impaet on the renal health of
the pets consuming the products at issve manufactured during this time period,
13, Defendants, P&G, and [ams, sirnilarly announced a voluntary recall in the United
States and Canada on specific 3 oz., 5.5 0z., 6 0z, and 13.2 oz, canned and 3 oz, and 5.3
oz. foil pouch “wet” cat and dog food products, manufactured by Defendant, Menu Foods
Inc.’s Emporia, Kansas plint with the code dates of 6339 through 7073 followed by the
plant code 4197,
14, Between December 2006 and February 2007, Plaintiff purchased pet food
products at issye, including, without limitation, pouches of Tams Select Bites with Tuna
in Sauce, lamg Select Bites with Salmon in Sauce, lams Choice Cuts in gravy, and a
variety 12-pack of Iams Select Bites from a Madison, which was specifically purchased
at a2 Wisconsin Pick “N Save grocery store on February 3, 2007
15, Plaintiff*s pet grey tabby cat, Gumbi, on the moming of February 5, 2007, ate one

or more of said products that Plaintift’ purchased, but Gumbi immediately regurgitated
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portions of the product and progressively developed lethatgy, weight loss, and loss of
appetite. Thereafter, veterinary tesis revealed seute renal and kidney failure for Gumbi,
caused by eating Defendants’ pet food product. Gumbi was “pet-hospitalized” and
prescribed intravenous fluids for approximately five days as a result.

t6. As a result of harm to her health, Gumbi will have to receive daily subcutaneous
fluid-and-drip injections, and will have to undergo medical monitoring tests every few
months, for the rest of her life,

17.  To date, Plaintiff has incurred “pet hospital” and veterinarian expenses for
(Gumbi, arising out of her consumption of Pefendant’s pet food products at issue,
approxXimately in excess of three thousand dollars (33,000.00).

18, Defendants, P&G and Iams have admitted that cats and dogs in the United States
have become sick and developed signs of kidney faihrre, Including loss of appetile,
vomiting, and lethargy from consuming its pet foods at issue, and has advised consumers
to stop using the affected products immediately and seek assistance of a veterinarian
where appropriate.

19.  The pet food produets at issue are defectively designed and made, and are
poisonous or unreasomably dangerous to pets; due to the ingredient composition of said
products, tﬁe products are not usable for their intended purposes, and when nsed, cause a
significant risk of bodily hatm, including severe or falal bodily harm (such a renal or
kidney failure, or death) to the pet.

20, Said defect and inherent dangers existed in the pet food products at issue at the

time Plaintiff and the Class purchased said products, though they could not discover same
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at the time of purchase, the dangers inhered in the prodeuts at the ime the products left
the possession of the ma}mfacmrer, distributor, marketer and seller of said products.
21, Defendants had a duty to design, manufacture, distribute, market and scll a safe
product, and a duty to warn or disclaim any potential dangers which derive from
unreasonably dangers posed by the product.

CLASS ALLEGATIONS
22.  PlaintilT brings this class aciion pursuant to Rule 23 of the Federal Rules of Civil
Procedure on behalf of herself and ail persons and cntitics who purchased the pet
products at issue, defined herein as “cuts and gravy" style pet food in can or pouch,
manufactured by Menu Foods Income Fund or Menu Foods, Inc., between December 3,
2006 and March 6, 2007, including produets ultimately sold or marketed by P&G, Iams
and other pet food brands. Excluded from the Class are the officers und employees of
each of the Defendants, Plaintiff”s counsel, and any judges or justices presiding over this
aclion.
23, Plaintiff also brings this action on behalf of a Subclass of all persons and entities
who purchased pet products at issuc caused to be distributed, marl;eled and/or sold by
P& and/or [ams — herein, the “P&G Subclass.™
24.  Plaintiff also brings this action on behalt of a Subclass of all persons and entities
who ;purchased pet products at issue caused to be distributed; marketed and/or sold in the

State of Wisconsin — the “Wisconsin Subclass.”

25, Plaintiff has met the requirements of Rules 23(a), 23(b)(1), 23(b)(2), and 23(b)(3)

of the Federal Rulcs of Civil Procedure.
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26. Plaintiff does not know the exact size of the Class and Subclasses, since this
information i3 largely in Defendants’ exclusive control. But based on the natare of the
trade and commerce involved, Plantiff belicves that the Class and Subelass each
numbers at least in the thousands and that the members of each class are geographically
dispersed throughout the Staic of Wisconsin, or alteatively, throughout the U.S.
including in Wisconsin. Thercfore, joinder of the members of the Class or cach Subclass
would be impracticable, and class treatient is the snperior method for fairly and
efficiently adjudicating this conh'overﬂy;

27.  Plaintifl"s claims are typical of other Class and Subclass members’ claims
because all Class and Subclass members were injured through the uniform misconduct
described hcnf:in.

28.  Common legal and factual quesiions among and within the respective classes
exist, such as:

a. Whether the respective Defendants caused to be manufactured,
distributed, marketed, and sold, the pet food products at issue;

b. Whether the pet food products at issue are unreasonable dangerous,
unfit for pet consumption, and/or not as represented by P&G or
lams; and

C. Whether Defendants’ conduct caused injury in fact to Plaintiff and

the members of the Plaintiff Class.
29.  Plaintiff can and will fairly and adequately represent and protect the respective
Plaintiff Class (including Subclass) members’ interests, and has no interests that conflict
with or are antagonistic to the Plaintiff Class (or Subclass) members” interests. One or

more of Plaintiff’s attorneys are experienced and competent in class action litigation.
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30.  Class certification of the respective, alternative classes is appropriate under Rule
23(b)(3) of the Federal Rules of Civil Procedure because a class action is the superior
procedural vehicle for the fair und cfficient adjudication of the claims asserted given that:

a. Common questions of law and fact overwhelmingly predominate
over any individual questions that may arise among or within the
respective classes and, consequently, enormous economies to the
court and parties exist in litigating the common issues, for cach
class, on a class-wide basis instead of on a repetitive individual

basis;

b. Class treatment is required for optimal deterrence against, and
compensation for, Defendants” wrongfil conduct alleged herein;
and

c. The aggregate volume of the claims of the Plaintiff Class and each

Subclass, whether considered in a national class or, alternatively,
in a Wisconsin class, coupled with the economics of seale inherent
in litigating stmilar claims on a common basis, will enable this
casc to be litigated as a class action on a cost-effective basis,
especially when compared with repetitive individual litigation, and
no unusual difficulties are likely to be encountered in this class
action’s management in that atl Jegal and factual questions are
common to each class.
31.  Plaintiffs ¢laims are typical of the other Plaintiff Class and Subclass members’
claims because Defendants injured Plaintiff and the respective Class and Subelass
members in the same manner.
32.  Class certilication is appropriate pursuant to Rule 23(b)(1) of the Federal Rules of
Civil Procedure because prosecution of separate actions would create a risk of
adjudication with respect to individual members of the respective classes, which may, as
a practical matter, dispose of other class members’ interests who aren’t parties to the

adjudication or which may substantially impair or impede individual class members’

ability to protect their interests. Separate actions prosceuted by individual class members
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would also creale a risk of inconsistent or varying adjudi.catiéns, which would estublish
incﬁmpatible standards of conduct for Defendants.
33.  Class certification, whether as s national Class, P&G Subclass and Wisconsin
Subclass, or altcrnative as a single Wisconsin Class, is appropriate under Rule 23(b)(2) of
the Federal Rules of Civil Provedure because Defendants have acted on grounds
generally applicable to the respective Plaintiff Class and Subclass members.

CAUSES OF ACTION
34,  The preceding paragraphs are incorporated into each of the following
causes of action as it set forth in full.
S OF ACTION — UNFAH

{Wis. Stats, 100.18)
(P&c(r Subclass and Wisconsin Subclass Only)

TRAIE PRACTICE

35.  Dcfendants, P&G and Iams, misrcpresented, on the packaging of pet food
products at issue which they causcd to be marketed and sold to Plaintiff and other
members of the P& (i Subclass, that said preducts were, indeed, pet food, were suitable
for consumption by pets, and in fact were “premium™ pet foods.

36,  Said representations on the produet packaging, prominently marketed to retail
store isles, are advertisements, announcemients, statements or representations containing
assertions, represenlations or statements of fact which are untrue, deceptive and/or
misleading, in violation of Wis, Stat, §100.18 and similar state statutes.

37, Infact, said products are not suitable for consumption by pets, are not properly
considered or presented as pet food, are not a “premium” pet food product, are not fit for

their intended purpose, are dangerous (o the health of the pet and could lead to the pet’s
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substantial physical injury or death, are really pet food fmitations, and contain an
ingredient composition that causes the preceding allegations in this paragraph to be true.
38.  P&G and lams each cavsed the above-mentioned statements
and misrcpresentations to be featured on the packaging of their products at issue, which
Plaintiff and other members of the P&G Subclass viewed at the time of purchase, with
the intent to increase the consumption of, the sale of, or (o induce the public (o purchase,
of their lams and Enkanuba pet products at issue.
39.  Absent Defendants’ unfiue, deceptive, or misleading statements and
representations, Plaintiff and the other members of P&G Subelass would have acted
differently, For instance, they would not have been induced to purchase, nor would they
have purchased, the Iams and Eukanuba pet products at issuc.
40. Defendants’ above-deseribed statements and misrepresentations about the lams
and Eukanu'ba pet products at issue have the capacity or tendency to deceive or mislead,
and in fact proximately caused damage to Plaintiff and the other members of the P&G
Subeclass by inducing therm to buy a product they otherwise would not have bought.
41, Because of Defendants’ untrue, deceptive, or misleading statements and
misrepresentations, Plaintiff and the other members of the P&G Subclass have suffered
pecuniary loss.

SECOND CAUSE OF ACTION ~ UNFAIR TRADE PRACTICE

(Wis. Stat. § 100.26(5) & Wis. Admin. Code § ATCP 90,02)
(P&G Subelass and the Wisconsin Subclass only)

42,  Unfair business practices are prolubited in Wisconsin, The Wiseonsin
Department of Agriculture, Trade, snd Consumer Protection (DATCP) is authorized to

promulgate general orders (rufes? forbidding methods of competition in business or trade
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practices in business which are determined by the department to be unfair. Wis. Stat. §
100.20(1), (2). Any person suffering pecuniary loss becausc of a violation by any other
person of any rule proscribing unfair irade practices may sue for double damages, costs,
and reasonable attomey’s fees.

43, Defendants’ products are consumer commodities regulated under Wis. Admin.
Code §§ ATCP 90.02.

44, ° 'The labels for the pet 'Fqnd products at issue, which the Delendants caused (o be
made, énd/or distritarted, marketed and/or sold in the State of Wisconsin, to Plaintiff and
the Wisconsin Subclass (e.g. labels for the Iams products at issue which Plaintiff
purchased at retail) contain a declaration of identity, as defined in Wis. Admin. Code §
ATCP 90.02(1), which iz false, deceptive, and misléading, or which 15 an imitation of an
accurate declaration, “Pet Food™, in violation of Wis. Admin. Code § ATCP 90.02(3).
Said “pet food™ products are poisenous or harmful, are improperly identified, contain an
improper listing of ingredients, and conatitute an imitation of the products they purport to
be.

45, Because of Defendants’ above-deseribed unlawiul representations and omissions,
Plaintiff and the other members of the Wisconsin Subclass have suffered pecuniary loss.

THIRD CAUSE OF ACTION — NEGLIGENCE

46.  The Menu Foods Defendants designed and manufactured the pet products at issue.

47.  Defendants, P&G and lams, distributed, marketed and sold those pet products at

issue that were sold under their brand numes, e.g., Iams and Eukanuba.
48.  Each ofthe Defendants breached their respective duties and duties of care, e.g., in

designing, manufacturing, distribuling and selling pet products at issuc that are

Class Action Complaint 11




Case 2:07-cv-0045'C Document 5-4  Filed 04/1‘07 Page 33 of 63

reasonably sale I’cﬁ‘ their intended purposes and 50 as not to injure users of the products,
especially when the products are used in the same manner prescribed by the maker,
designer, distributor or seller, as well as their respective aforementioned duties (see ¥
18-20, supra.)

49.  Defendants’ respective breaches of the aforcmentioned duties in the course of
making, distributing, marketing and selling the pet products al issue to Plaintiff and the
Class caused each of them actual and proximate damage. Plaintifl ind the Class, who

purchased said pet products at issue, were damaged as a result thereof.

FOURTH CA.USE OF ACTION - STRICT LIABILITY
50.  Each of the Defendants proximately caused pet products at issue to be placed into
the stream of cormmerce and purchased by Plaintitf and other members of the Class.
51. | The Defendants breached their aforementioned duties to Plaintiff and the Class,
19 18-20 suprq. Plaintiff and the Class were damaged as a result.

FIFTH CAUSE OF ACTION — UNJUST ENRICHMENT

52.  The revenues and profits flowing to each of the Defendants from the sale

of the pet products at issue inured to the benefit of the Defendants and cach of then,
53.  Alternatively, as a result of the Defendants’ deceptive and unfair practices
outlined above, Plaintiff and other members of the P&G Subelass and Wisconsin
Subclass purchased pet food products at issue, which were less than the product

advertised and represented and which were not fir for their ordinary and intended

! purpose,
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54,  The untrue, deceptive, and misleading sales and marketing practices described in
this Complaint have cariched cach of the Defendants at the expense of Plaintiff and the
putative Class members,
55.  Plaintift and other inembers of the Class are enfitled to restitution, and
disgorgement of each of the Defendants’ ill-gotten gains, as a result of the Defendants’
unjust eorichment.

NOTICE PURSUANT TC WIS, STAT. § 402.

Plajntiff, on behalf of himself and all other similarly situated, hereby puts each of
the Defendants on notice that it has breached contracts and warranties for the sale of
goods, specifically the pet food products at issae, with all purchasers of that product
(ineluding Plaintiff and the other Class members), including breaches of express and |
implied warranty. The facts and circumstances of such breaches are set forth in this
Complaint. Plaintiff intends to amend this Complaint to add claims for breach of
warranty and breach of contract if these breaches are not timely cured.

HNIRY TRIAL DEMAND

Plaintiff demands a trial by jary on all matters so tnable.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests that this Court enter judgment in the respective
Class members’ favor and against Delendants, as follows:

A. That this Court determine that this action may be maintained as a class

action under Ruk: 23 of the Federal Rules ot Civil Procedure, certify the
Class, the Wisconsin Subclass, and the P&G Subclass, appoint Plaintiff as
representative of the Class and the Subclasses, and appoint Plaintiff's

counsel as class counsel of same,

B. That this Court rule that each of the Defendants violated the applicable
laws, and arc therefore liable under said laws as alleged above;
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C. That this Court award appropriate damages, including double damages
where appropriate, interest, and injunctive relief to Plaintiff and the Class

(including each Subclass);

D. That this Coust detcrmine that the Defendants were unjustly enriched and
that restitution is appropriate;

E. That this Court require each Defendant to account for all revenues or
" profits improperly received as a result of the aforementioned conduct,
enjoin each Defendant from dispersing said monies, and impose a
constructive trust on sald monies,

k. That this Court award Plaintift’s counsel rcasonable attorneys’ fees and
costs; and
G. That this Court order any other relief” as it decms just and proper.
Dated: March 20, 2007 - Respectfully submitted,

JACQUELINE JOHNSON, on behalf of
herself and alt others similarly situated

By: Fanle Tetolndl

Frank Jablonski, Esq.

State Bar No.: 1000174

Nosh Golden-Krasper, 25,
State Bar No.: 1047054
Progressive Law Group, LLC
354 West Main Street
Madison, WI 53703
Telephone: (608) 258-8511
Facsimile: (608) 442-9494

Larry D. Drury, Esq.

Larry D, Drury Lid,

205 W. Randolph Street, Suite 1430
Chicago, IL 60606

Telephone:  (312) 346-7950
Facsimile:  (312) 346-5777

Pro Iuc Vice application to be filed
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Han J. Chorowsky, Esq.

PROGRESSIVE ILAW GROUP, LLC, Of Counsel
1130 North Dearborn Street, Suite 3110

Chicago, IL 60610

Telephone:  (312) 643-3893

Facsimile:  (312) 643-5894

Pro Hac Vice application to be filed
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

MARA BRAZILIAN, on behalf of herself
and all others similarly situated,

Plaintiffs,
V.

MENU FOODS INCOME FUND, a
Canadian corporation with its principal
place of business in Ontario, Canada

and

MENU FQOODS LIMITED, a Canadian
corporation with its principal place of
business in Ontario, Canada,

and
Civil Action No: 07-

Corporation, with its principal place of
business in Pennsauken, New Jersey and a
wholly owned subsidiary of MENU
FOODS LIMITED,

CLASS ACTION COMPLAINT
AND JURY DEMAND

andg

MENU FOODS MIDWEST
CORPORATION, a Delaware Corporation
with its principal place of business in
Emporia, Kansas and a wholly cwned
subsidiary of MENU FOODS LIMI'TEL,

and
THE IAMS COMPANY, an Ohio

Corporation with its principal place of
i business in Dayton, Ohio,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
MENU FOODS, INC., a New Jersey ;
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

Flaintiff Mara Brazilian (“Ms. Brazilian™), individually and on behalf of all others
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similarly situated, hereby complains against Defendants Menu Foods Income Fund, Menu Foods
Iimited, Menu Foods, Inc., Menu Foods Midwest Corporation (collectively the “Menu Foods
Defendants™) and The [ams Company (“Tams™) (all defendants are collectively being referred to

as “Defendants”™) as follows:

Nature of the Action

1. This action arises out of Defendants’ manufacture and sale of almost 100 brands
of tainted pet food that has caused scvere iliness in, or the death of, an as of yet undetermined -
number of dogs and cats throughout the United States.

2. | The Menu Foods Jefendants issued a belated recall as a result of an investigation
that strongly suggested the food in question contained potentially lethal poison.

3. Defendant [ams has participated in the recall.

4, As aresult and proximate cause of ingesting tainted pet food manufactured by
Defendants, Ms. Brazilian®s two cats, Fred and Barney, have suffered renal failure that will
require daily treatment for the rest of their lives.

5. Defendants’ actions in scliing the tainted food were reckless and in breach of their
duty to customers, s;ts explained fully below.

6. On behalf of herself and all others similarly situated throughout the country, Ms,

Brazilian accordingly secks redress for all damages incurred as a result of Defendants’ wrongful

acts.
7. Plaintiff Mara Brazilizn is an individual residing in Portland, Maine.
8. Defendant Menu Foods Income Fund is a Canadian mutual trust fund with its

principal place of business in Ontario, Canada. The Fund is a 50.8% owner of Defendant Menu
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Foods Limited.

9. Defendant Menu Foods Limited is a Canadian corporation with its principal place
of business in Ontario, Canada.

10.  Defendari Menu Focds, Inc. is a New Jersey Corporation, with its principal place
of business in Pennsauken, New Jerscy. It is a wholly owned subsidiary of Defendant Menu
Foods I;imitgd.

11.  Defendant Menu Foods Midwest Corporation is a Delaware Corporation with its

principal place of business in Emporia, Kansas. It is a wholly owned subsidiary of Defendant

Menu Foods Limited.

12.  Defendant The lams Company (“lams™) is an Ohio Corporation with its principal
place of business in Dayton, Ohio.

Jurisdietion and Venue

13.  Jurisdiction is proper in this Court pursuant to 28 1J,5.C. § 1332(d) because (1)
Plaintiff and members of her putative class are citizens of states different from those of which

Defendants are citizens and (2) the amount in controversy cxceeds $5,000,000 exclusive of

interests and costs.

14.  Venue is proper in this District pursuant to 28 U.8.C. § 1391 because Defendants
transact business in this district and because the acts giving rise to this action occurred in this

District.

Facts

A, The Menun Foods Defendants” Products and Wrongful Acts

15, The Menu Foods Defendants hold themselves out as manufacturers of safe,

nutritious, high-quality dog and cat food.
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16, The Meny Foods Defendants make numerous express warranties about the quality
of their food and manufacturing facilities.

17.  For example, the Menu oods Defendants claim that they “manufacture the
private-label, wet pet-food industry’s most comprehensive product program with the highest
standards of quality” and that they operate “state-of-the-art™ manufacturing facilities in the
[Inited States and Canada,

18,  Inlate 2006 or early 2007, the Menu Foods Defendants began to receive
complaints that pets had diéd after ingesting food manufactured by the Menu Food Defendants.

19.  The Menu Foods Defendants then began testing their food products on animals.

20.  Several of the test animals became i1l and eventually died after ingesting food
manufactured by the Menu Foeds Defendants,

21.  Despite the Menu Food Defendants” knowledge of the death of animals, the Menu
Foods Defendants withheld this information from the public at large, and the public, unaware of
this information, continucd to provide this food ta their pets.

22. 1t was not until several weeks after thesc tests that the Menu Foods Defendanis
announced a recall of “cuts and gravy” style pet foods. Defendant Tams is participating in this
recall. It is unknown at the present time how many pets died or were fatally injured in the
interim.

23, Since the recall, repoits have surfaced in the media indicating that a form of rat
poison, aminlcnﬁterin, which has been banned in the United States, may have tainted the recalled
pet food.

24.  The amount of aminopterin found in the Menu Foods Defendants’ products can

cause kidney failure, the very ailment that has caused the illness and/or death of numerous cals




Case 2:07-cv-00455.C Document 5-4  Filed 04/1]‘)7 Page 42 of 63

and dogs that have ingested products manufactured by the Menu Foods Defendants.

25.  To date, several hundred cases of pet Kidney failure have been reported relating to

the ingestion of the Menu Foods Defendants’ products, and approximately 20% of the affected

pets have died.

B. Ms. Brazilian and Her Cats

26, Ms. Brazilian acquired her two Persian Hybrid cats, Fred and Barney, in or
around 1992, the last two cats in a litter at a pet store.

27.  Over the last fifteen years, Ms. Brazilian, who is unmarried, has developed a close
bond with her cats, considering them an integral part of her family.

28.  Ms. Brazilian moved to Maine from California in January 2007,

29. Mg, Brazilian had no family in Maine, having moved to the State solely for

employment purposes.

30. Thus, Ms. Brazilian's cats were her only companions in Maine when she moved
to the State.

31.  Inoraround the end of January 2007, Fred and Barney each became seriously ill.

32, Ms. Brazilian took both Fred and Barney to her veterinarian, who determined in
February 2007 that Fred and Bamney were both suffering from incurable kidney failure.

33.  Ms, Brazilian had been feeding Fred and Barney pouch food that was

manufactured by the Menu Foods Defendants and sold by Defendant 1ams Company as lams

Select Bites.

34,  Several weeks atter Fred and Bamey became ill the Menu Foods Defendants

began the nation-wide recall, and Ms. Brazilian learned that the Tamns Sclect Bites were part of

the recall,
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35.  Neither Fred nor Barney had ever had any significant medical issues during the
past 15 years of their lives.

36. Now, both Fred znd Bamey each have lost approximately half of their body
weight, and Ms. Brazilian has to give them intravenous injections of fluid on a daily basis to
keep Fred and Barney alive.

37.  Todate, Ms, Brazilian has spent approximately $1,200 on veterinarian bills
associated with Fred and Barney’s kidney failure.

38. . The continuing treatment of Fred and Barney costs Ms. Brazilian an additicnal
$200-3300 per month, for an undeterminable amount of time.

39.  Inaddition, Ms. ‘.i!iraziﬂian.has suffered significant emotional harr and the loss of
companionship of Fred and Barney.

40.  The damages Ms. Brazilian has suffered are similar to the damages suffered by all |

members of the plaintiff class throughout the United States.

C. Class Allegations

41.  Ms. Brazilian brings this action, pursuant to Fed. R, Civ, P. 23 on behalf of
herself and a class consisting of herse!f and all others who purchased pet food products
manufactured and/or sold by Defendants, which food products caused injury or death to
companion animals.

42.  The putative plaintiff class includes thousands, and possibly millions, of pet
owners throughout the United Siates.

43, The aggregale claims of the plaintiff class exceed $3,000,000.

44.  The class is s0 numercus that joinder of all members is impracticable.

45.  Ms. Brazilian’s claims are typical of claims of the class,
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46,  Ms. Brazilian will fairly and adequately protcct the interests of the class,

47.  Common questions of law and fact exist as to all members of the class, and these
questions predominate over any questions affecting only individual members.

48.  Furthermors, a class action is superior to other avatlable methods for adjudicating
this controversy because many members of the class would not be able to vindicate their rights in
individual suits because their damages are small relative to the burden and expense of litigating
individual actions.

49.  This action otherwise meets all prerequisites for class action status.

Count [
{Breach of Warranty)

50.  Ms. Brazilian repeats and realleges Paragraphs | through 49 as if set forth fully
herein.

51.  Defendants expressly and impliedly warranted that products they manufactured
and/or sold werg safe for dogs and cats.

52.  The products manufactured and/or sold by Defendants in fact are not safe for dogs

and cats.
53.  Defendants’ breach of express and implied warranties has caused Ms. Brazilian,
and members of the plaintiff class, significant damages.

Count ]
{Breach of Contract)

54.  Ms. Brazilian repeats and realleges Paragraphs 1 through 53 as if set forth fully

herein.

55.  Ms. Brazilian and the ¢lass members purchased Defendants’ products based on

the undersianding that the products were safe for their pets to consume, which understanding
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formed the terms of a contract with Defendants.

56.  Defendants’ products were not safe for consumption and caused dogs and cats to

become seriously ill.

57.  The unsafle nature of Defendants’ products constituted a breach of contract that

caused Ms. Brazilian and members of the plaintifT class significant damages.

Count 1]
(Product Liability — Defect in Design or Manufacture)

58.  Ms. Brazilian repeats and fealleges Paragraphs 1 through 57 as it set forth fully
herein,

59. Defendants were the manufacturers, sellers, distributors, marketers, and/or
suppliﬂrs of Defendants products, which products were defective and unreasonahly dangerous.

60.  Defendants’ products were sold, distributed, supplied, manufactured, marketed,
and/or promoted by Defendants, and were expected to reach and did reach consumers without
substantial change in the condition in which they were manufactured and sold by Defendants,

61,  Defendants’ products were defective in design or formuiation in that when they
left the hands of the manufacturers and/or seliers they were unreasonably dangerous.

62.  Upon informaticn and belief, Defendants knew of the defective nature of their
products but continued to design, manufacture, market, and sell the products to maximize sales
and profits at the expense of the public health and safety, in conscious disregard of the
foreseeable harm caused by Det‘endanﬁs’ products,

63. Ms. Brazilian, and members of the class, purchased Defendants’ products for their

intended or reasonably foreseeable purpose.

64. . The defective and unreasonably dangerous condition of Defendants’ products

caused Ms, Brazilian and members of the plaintiff class to suffer significant damages.
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Count IV
(Negligence)

65.  Ms. Brazilian repeats and realleges Paragraphs 1 through 64 as if set forth fully
herein,

66. . Defendants owed Ms. Brazilian and members of the plaintiff class a duty to
reasonably ensure that their products were safe and non-contaminated.

67.  Defendants breached this duty by failing o exercise reasonable care in the
manufacturing and/or sale of contaminated products.

68.  Defendants further breached this duty by failing to timely warn Ms, Brazilian and
the plaintiff class after Defendants lcarned that their products were causing injury to dogs and

cats,

69.  Defendants’ negligence has caused Ms. Brazilian and members of the plaintiff
class significant damages.

WHEREFORE, Plaintiff Mara Brazilian, individually and on behalf of all others
similarly situated, respectfully requests that the Courl certify the class as outlined above; grant
judgment in her favor; award damages, including punitive damages and any other damages
available under the law; award costs of suit, including reasonable attormey fees; and grant such
further relief as this Court deemns just and appropriate.

DATED at Portland, Maine this 30th day of March 2007.

| /s/ Len Gulino
i ‘ Leonard M. Gulino

i Daniel J. Mitchell

: Michael R. Bosse
Theodore A. Small

Bemstein Shur
100 Middle Street; PO Box 9729
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Portland, ME 04104-5029
207-774-1200

Attorneys for Plaintiffs
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TI{E O'MARA LAW FIRM, P.C.
WILLIAM M. O'MARA
NEVADA BAR NO. 00837
BRIAN O. O’'MARA, ESQ).
NEVADA BAR NO. 08214
DAVID C. O'MARA, ESQ.
NEVADA BAR NO. 08599
311 East Liberty Streat
Reno, NV 89501
Telephone: 7753-323-1321
775-323-4082 (fax)

Attorneys for Marion Streczyn

UNITET STATES DISTRICT COURT

DISTRICT OF NEVADA

MARION STRECZYN, Case No.
Flaintift,

VS,
CLASS ACTION COMPLAINT

corporation; MENU FOODS, TNC , a New
Jersey Corporation; and DOES I- X inclusive,

Defendants.

)
)
)
)
)
MENU FOODS INCOME FUND, a forcign %
)
)
)
)
)
)
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SUMMARY OF CLAIMS

Plaintiff Marion Streezyn (“Plaintiff”), individually and on behalf of all others similarly situated,
files this action for damages against Menu Foods, Inc., a New Jersey Corporation and Menu Foods
Income Fund, a foreign corporation (*“Defendants™) and alleges as follows:

SUMMARY DF CLAIMS

1. This is a class action lawsuit brought by Plaintiff on behalf of herselt and all others
similarly sitimled who purchased pet food and pet food products produced, manufactured and/or
distributed by Defendants that caused injury, illness, and/or death to Plaintiff's household pets.

2. Defendant Menu Foods Income Funds purports to be the leading North American
private label/contract manufacturer of wet pet food products sold by supermarket and pet specialty
retailers, mass merchandisers and other wholesale and retail putlets, including, among others, stores
owned and operated by Kroger Co., Safeway Inc., Wal-Mart Stores Inc., PetSmart Inc., Giant and,
and other large retail chains. Nefendants produce hundreds of millions of containers of pet food
annually.

3, Defendants designed, manufactured, marketed, advertised and warranted their pet
food products. In conjunction with each sale, Defendants marketed, adverlised and warranted that
the products were it for the ordinary purpose for which such goods were used —~ consumption by
household pets — and were free from defects. Defendants produced the pet food products intending
that consumers will purchase the pet food products, regardless of (he brand or Jabel name, place
where the pet food was purchased, or the location where the harmed pets actually consume the pet
food. The pet food products were intended to be placed in the stream of commerce and distributed

and offered for sale and sold to Plaintiff and purchasers in Nevada and throughout the United States

and fed to their pets.
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4. Plaintiff brings this action, pursuant to Rule 23 of the Pederal Rules of Civil
Procedure, on her own behalf and as a representative of a class of persons congisting of all persons in
the United States who purchased, or incurred damages by using pet food produced manufactured
and/or distributed by Defendants that was or will be recalled by the Defendants, including that

praduced from December 3, 2006 up to and including March 6, 2007. Among other brands and

types of pet food, defective pet food includes the following,

TAMS CAT
Select Bites 3 o7 Pouches
o Aduilt with Beef in Gravy
*  Adult with Chicken and Wild Rice in Gravy
»  Adult with Chicken in Gravy
= Adult with Turkey in Gravy
Adult with Saimon in Sauce
Adult with Tuna in Sauze
Kitten with Chicken in Gravy
Weight Control with Tuna in Sauce
Active Maturity with Chicken in Gravy
Variety Pack with Beef, Chicken & Turkey
Variety Pack with Salmon and Tuna
Variety Pack with Chicken and Turkey

Cut Slices and Flakes in Cans

Slices with Turkey in Gravy 3/6 oz

Slices with Beef'in Gravy 3/6 oz

Slices with Chicken in Gravy 3/6 oz

Kitten Slices with Turkey in Gravy 3 oz

Flakes with Tuna & Ocean White Fish in Sauce 3/6 oz

Flakes with Salmor in Sauce 3/6 oz

Variety Pack Slices with Chicken and Beef in Gravy 3 oz

s Variety Pack Flakes with Tuna & Ocean White Fish and Salmon in Sauce 3 oz

IAMS DOG

Select Bites 5.3 oz Pouches
: = Puppy with Chicken in Gravy
! ¢ Adult with Beet in Gravy
' = Adult with Beef, Potatoes and Carrots in Gravy
s  Adult with Chicken in Gravy

-2
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Adult with Turkey in Gravy

Adult with Lamb and Wild Rice in Gravy
Weight Control with Chicken in Gravy

Active Maturity with Beet in Gravy

Variety Pack with Beef, Chicken, Lamb & Rice
e Variety Pack with Heef and Chicken

Small Bites 6 o7 Cans
» Puppy with Beef & Chicken in Gravy
¢ Small Dogs with Chicken in Gravy
* Small Dogs with Beel & Vegetables in Gravy
* Variety Pack for Small Dogs with Beel & Vegetables and Chicken in Gravy

Chunkys 13.2 oz Cans
o Beef & Vegetables in Uravy
¢ Chicken in Gravy
Active Maturity with Beef in Gravy
Weight Control with Beef in Gravy
Puppy with Beef & Chicken in Gravy
Variety Pack for with Beef & Vegetables and Chicken in Gravy
Multipack with Beef & Vegetables in Gravy
Multipack with Beet' & Chicken in Gravy
Multipack with Chicken in Gravy

5. As aresult of the defective products, Plaintiff and members of the Class have suftered
damages in that their pets — members of their familics and companions - have been injured, stricken
ill and/or died. Additionally, Plaintiff and members of the Class have suffered economic damages.

6. Defendants know and have admitled that certain products produced by the Defendants
between December 3, 2006 and March 6, 2007 are defective and causing injury and death to
househu]d pets, and on March 16, 2007, initiated a recall of some of the products. Further, the Food
and Drug Administration has reported that as many as one in six animals died in tests of the products
by Defendants last month afler the Defendants received complaints that their products were
poisoning pets around the country. A spokeswoman for the New York State Department of

Agriculture and Markets has said that rodent poison was determined to have been mixed into the

products by Defendants. Testing cenducted by the DA has said that melamine — a chemical banned
-3
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in the United States and used to make plastics and fectilizer in Asia — was found in the defective

praducts.
PARTIES

7. Plaintiff, Marion Streczyn is a vesident of Washog County, Nevada, Ms, Streczyn
purchased and began feeding har cat “V'atches,” lams Sclect Bites cal food as early as December
2006. The lams Select Bites Cat Food purchased .by Plaintiff is a part of the group of products that
were produced, manufactured and/or distributed by Defendants.

8. Defendant Menu Foeds Tneome Fund, is an unincorporated company with its
principal place of business in the Province of Onta;io, Canada. Upon information and belicf,
Defendant Menu Foods Income Fund conducts business in the State of Nevada and holds itself out
as the leading North American private-Jabel/contract manufacturer of wet pet food products sold by
supermatket retailers, mass merchandisers, pet specialty retailers and other retail and wholesale
outlets. In 2006, the Fund produced mere than one billion containers.

9. . Defendant Menu Foods, Inc. is a New Jersey corporatioﬁ with its principal place ol
business in the State of New Jersey, specifically located at 9130 Griffith Morgan Lane, Pennsauken
NI 08110, Defendant Menu Foods Income Fund. Some of Defendant Menu Foods, Inc.'s high
managerial officers or agenis with substantial authority are also high managerial officers or agents of
Defendant Menu Foods Income Fund.

10.  Thetrue names and capacities, whether individual, corporate, partnership, association
or otherwise of the Defendants named herein as DOES T through X, inclusive, are unknown to the
Plaintiff at this time, who therefore sues said Defendants by {ictitious names and will ask leave of
the Court to amend this Complaint when the same are ascertained; said Defendants are sued as

principals, and/or agents, servants, alomeys and employees of said principals, and all of the acts

4
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performed by them are within the course and scope of their authority of employment; Plaintiff is
informed and believes, and thereupon alleges, that each of the said Defendants is legally responsible
in some manner for the events and happenings referred to herein, and dircetly and proximately
caused the damages and injuries to the Plaintiff as hereinaficr alleged.

Il.  Plajntiff, individually and as representative of a Class of similarly situated persons
moreldcﬁned below, brings suit against the named Defendants for offering for sale and selling to
Plaintiff and members of the Class the products in a defective condilion and thereby caﬁsing
damages to Plaintiff and members of the Class.

JURISDICTION AND VENUE

12. | This Court has jurisdiclion over the subject matter of (his action pursnant to 28 U.5.C.
§1332, and the Class Action Faimess Act of 2005, Pub. L. 109-2 (Fcb. 18, 2005); and over
supplemental state law claims pursuant to 28 U.5.C, §1367.
13.  Venue is proper in this Court and judicial district pursuant to 28 U.S.C. §1391 and/or
Pub. L. 109-2 because a substantial part of the ‘;:vents or umissions giving rise to the claim occurred
in this judicial district.
SUBSTANTIVE ALLEGATIONS

Defendants® Defective Pet Food

14,  Defendants are in the business of manufacturing, producing, distributing, and/or
selling pet food under various brands or labels, and/or for third party fimms, including, among other
brands or labels, Eukanuba, lams and Science Diet. Defendants have manufactured or produced pet

food for private labels for approximately seventeen (17) of the twenty (20) leading retailers in the

United States.
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15, Defendants produce miliions of pouches or containers of pet food products each year,
a substantial portion of which are sold or offered for sale in the state of Nevada. Upon information
and belief, Defendants have sold, either directly or indircctly, thousands of units of defective pet
food and pet food products nationwide and in the State of Nevada.

16. Defendants manufactured, marketed, advertised, warranted and sold, either directly or
through its authorized distribution channels, the defective products that caused Plaintiffs damages.
Plaintiff and members of the Class have been or will be foreed to pay (or damages caused by the
defect in Defendants’ products.

Plaintiff Has Been Damaged as a Result of Defendunts’ Defective Products and Wrongfui
Conduct

17.  From approximately December 2006, through and including March 2007, Plaintiff
purchased lams Select Bites Cat Food pet foed from a national chain grocery store operating in
Reno, Nevada.

18.  Over the course cf this period of time, Plaintiff fed the cat food to her cat Patches.

1‘9. Patches became extremely ill during the first few wecks of February 2007, as a result
of eating the cat food.

20. | Towards the end of that perliod, Plaintiff began ndticing that Patches could not seem
to urinate normally and would throw ap her food.

21.  On February 3, 2007, Plaintiff took Patches to the veterinarian, who, after holding
Patches for several days for observation and testing, informed her that Patches’ problem was in her
kidneys. The veterinarian gave Patches antibiotics and steroids to help her eat and switched her cat
food [rom lams to Science Dict. Within about ten (10) days, Patches could not stop throwing up and

was in grave pain.

22, On February 17, 2007, Patches had to be euthanized.
-6-
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23.  On or about March 16, 2007, Defendants announced a recall of zipproximatc]y 42
brands of “cuts and gravy style dog food, all produced by the Defendants between December 3, 2006
and March 6, 2007." Defendants had initially reccived complaints from consumers as far back as
February 20, 2007, indicating that certain of Defendants’ pet food was causing kidney failare and
death in dogs and cats. Additionally, Menu Foods has admitted that it was aware of the tainted pet
food as early as March 6, 2007, because it made the decision to change its supplier on that date in the
wake of these complaints.

24, Prior to the recall, efendants never warned Plaintiff or any other member of the

Class that the products would causc their pets to have health problems. As referenced above,

Defendants knew about the risks of injury or death at least one month prior to the time that Plaintift
fed the products to her cat.

25,  As aresult of their purchases of the defective products, as set forth above, Plaintiff
and other members of the Class have suffered and will suffer damages, including, among other
things, consequential and incidental damages, such as the loss or disability of their household pets
and companions, costs of purchasing the defective products and replacing it with a safe product, the
cost of veterinarians, treatment, medicines and the trip(s) to make such visits for diagnosis and

treatment, and otherwise.

C'LASS ACTION ALLEGATIONS

26.  Plaintiff brings this action on her own behalf and as a Class action pursuant to Rule

23(b)(2) of the Iederal Rules of Civil Procedure on behalf of the following proposed class:

All persons in the United States who purchased, or incurred damages as a result of
using, pet food produced and/or manufactured by Defendants that has been or will be
recalled by the Defendants, including, but not limited to those products produced
frorn December 3, 2006 up to and including March 6, 2007,
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Following the completion of discovery with respect to the scope of the Class, Plaintiff
rescrves the right to amend the class definition. Excluded from the Class are Defendants, its parents,
subsidiaries, affiliates, dircctors and officers, and members of their immediate families,

27.  Numerosity: The memburs of the Class are so numerous and geographically diverse
that joinder of all of them is impracticable. While the exact number and identities of members of the
Class are unknown to Plaintiff at this time and can only be ascertained through appropriate
discovery, Plaintiff’ belicves and therefore avers that there are thovsands of Class members
throughout the United States.

28.  Commonality: There are questions of fact and law common to members of the Class
that predominate over any questions affecting any individual members. These common questions
include, but are not fimited to following:

(a)  Whether DJefendants sold pet food and pet tood products that were recalled or
subject to a recall.

(b) Whether Defendants advertised, represented, or held itself out as producing or
manufacturing a pet food product that was safe for pels of the class members.

{c) Whether Defendants cxpressly warranted thesc products.

(d)  Whether Defendants impliedly warranted these products for fitness for a
particular purpose.

(e) Whether Defendants impliedly warranted these products for merchantability.

(1) Whether Detendants purported to disclaun any express warranty.

() Whether Defendants purported to disclaim any implicd warranty,

{h) Whether any limitation on wartanty fails to mect its essential purpose.
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(i} Whether Iefendants intended that their products be purchased by Plaintiff,
Class members, or others.

{ Whether Defendants intended, foresaw or could have forescen that Plaintiff,
class mcmberé, or others would feed the defective products to their pets.

(k) Whether Defendants recalled the pet food products.

)] Whether Defendants were negligent in manufacturing or processing the
defective products.

{m)  Whether using the products as intended — to feed their cats and/or dogs —
resulted in loss, injury, damage, or damages to the Class,

(n)  Whether Defendants’ negligence proximalely caused loss or injury.

(0} Whether Class members suffercd direct losses or damiages.

({s)] Whether Class members suffered indirect losses or damages.

29.  Tvypicality: Plaintiffs claims are typical of the claims of the other members of the
Class in that all such claims arise out of Defendants’ conduct in manufacturing, producing and
entcring into the stteam of commerce defective pet food and pet food products, Defendants’ conduct
surrounding the recall of its product, and Plaintiff s and Class Members' purchase and use of
Defendants’ products. Plaintiff and the other members of the Class seek identical remedies under
identical legal theorics, and there is no antagonism or material factual variation between Plaintiffs
claims and those of the Class,
30.  Adequacy: PlaintifT will fairly and adequately protect the iniercsts of the Class.

Plaintiffs claims are coextensive with, and not antagonistic to, the claims of the other members of the
Class. Plaintiff is willing and able to vigorously prosecute this action on behalf of the Class, and

Plaintiff has retained competent counsel experienced in litigation of this nature.

-9-
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3l. Plaintiff brings this action under Rule 23(b)(3) because common questions of law and
fact predominate over questions of jaw and fact affecting individual members of the Class. Indeed,
the predominant issue in this action is whether Defendants’ pet food and pet food products are
defective and have caused damages to Plaintiff and the members of the Clags. In addition, the
expense of litigating each Class member's claim individually would be so cost prohibitive as to deny
Class members a viable remedy, Certification under Rule 23(b)(3) is appropriate because a class
action is superior to the other availablz methods for the fair and efficient adjudication of this action,
and Plaintiff envisions no unusual difficulty in the management of this action as a class action.

32, Prosccuting separate actions by individual members of'the Class would create a risk
of inconsistent ar varying adiudications with respect to individual members of the class which would
establish incompatible standards of conduct for defendants or any other party who opposes.

33, Plaintiff requests this Court to certify this Class in accordance with Rule 23 and the
Class Action Fairness Act ol 2003,

JURY DEMAND
34.  Plaintiff and the (lass demand a jury trial on all issucs triable by a jury.

FIRST CAUSE OF ACTION
{Breach of Implied Warranty)

35.  Plaintitf hereby adopts and incorporates by reference paragraphs 1-33 as if fully set
forth herein.

36, Defendants manufactured, marketed, sold and distributed the defective products,

37. | At the time that Defendants marketed, Sold, and distributed the defective products,
Defendants kncw ofphc: purpose for which the products were intended and impliedly warranted that

the products were of merchantable qualily and safe and fit fur such usc.

- 10 -
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38.  Plaintiff reasonably relied upon the skill, superior knowledge and judgment of the
Defendants as to whether the products were of merchantable quality and safe and fit for its intended

Use.

39.  Duc to Defendants’ wrongtul conduct as alieged herein, Plaintiff could not have
known about the risks and side efficts associated with the products until after ingestion by Plaintiff's
cats. Contrary to such implied warranty, the products were not of merchantable quality and were not

safe or fit for their intended use.

40.  Asadirect and proximate result of Defendants” breach of implied warranty, Plaintiff

suffered damages as alleged herein.

SECOND CAUSE OF ACTION
{Breach Of Express Warranty)

41.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-33 as if set forth
fully herein.

42.  Defendants expressly warranted that the products were safe for consumption by pets,

43.  The products did not conform to these express representations because the products

are not safe and cause serious side effects in pets, including death.

44.  Asadirect and proximate result of the breach of said warranties, and as the direct and
legal result of the defective condition of the products as manufactured and/or supplied by
Defendants, and other wrongdoeing of Defendants described herein, Plaintiff was caused to suffer

damages.

THIRD CAUSE OF ACTION
(Negligence)

45.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-33 as if more fully

set forth herein.

=11 -
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46.  Defendants owed Plaintiff a duty to only offer safe, nnn—contamiﬁated products for
consumption by household pets.

47, Through its failure to exercise the due care, Defendants breached this duty by
producing, processing, manufacturing, and offering for sale the products in a defective condition that
was unhealthy to the Plaintiff's pets.

48.  Additionally, Defendants breached their duty of care to Plaintiff by failing to use
sufficient quality control, perform adequate testing, proper manufacturing, production, or processing,
and failing to take sufficient measures to prevent the products from being offered for sale, sold, or
fed to pets.

49, Defendants knew or, in the exercise of reasonable care should have known, that the
products presented an unacceplable risk to the pets of the Plaintiff, and would result in damage that
was foreseeable and reasonably avoidable.

50.  As a direct and proximate result of Defendants’ above-referenced negligence,

Plaintiff and has suffered loss and damages.

FOURTH CAUSE OF ACTION
(Strict Product Liability)

31, Plaintiff hereby adopts and incorporates by reference paragraphs 1-33 as if more fully
set forth herein.

32 Defendants are the producer, manufacturer and/or distributor of the aforementioned
products. The products produced, manutactured and/or distributed by Defendants were defective in
design or formulation in that, when the products left the hands of the Defendants, the foresceable
risks exceeded the benetits associated with the design or formulation,

533.  Defendants’ defective products were expected to and did reach the Plaintiff without

substantial change in condition.

12 -
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54.  Altemnatively, the products manufaciured and/or supplied by Defendants were
defective in-design or formulation, in that, when they left the hands of the Defendants, they were
unreasonably dgngerous, more dangerous than an ordinary consumer would expect, and more
dangerous than other pet food products without concomitant accurate information and warnings
accompanying the product for the Plaintiff to rely upon.

55. The products preduced, manufactured and/or distributed by Defendants were
defective due to inadequate warning and/or inadequate testing and study, and inadequate reporting
regarding the results of same.

56.  The products produced, manufactured and/or distributed by Delendanis were
defective due to inadequate post-marketing warning or instruction because, after Defendants knew or
should have known of the risk of injurj/ from the defective products, Defendants failed to
immediately provide adequate warnings to the Plaintiff and the public.

57. * Asthe direct and legal result of the defective condition of the products as produced,
manufactured and/or disiributed by Defendants, and of the negligence, carelessness, other
wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

FIFTH CAUSE OF ACTION
(Unjust Enrichment)

58.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-33 as if more fully
set forth herein.

39.  As a direct, proximate, and foreseeable result of Defendants” acts and otherwise
wrongful conduct, Plaintift suffered damages. Defendants profited and benefited form the sale of
the defective products, even as the defective products caused Plaintiff to incur damages.

60. Defendants have voluntarily accepted and retained these profits and benefits, derived

from consumers, including Plaintiff, with full knowledge and awarcness that, as a result of
213 -
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(g) Granting such other and further relief as is just and proper.,

DATED: April 2, 20607 THE O'MARA LAW FIRM, P.C.
WILLIAM M. O'MARA
BRIAN 0. O'MARA
DAVID C. O'MARA

/s/ Brian (). O’Mara
BRIAN 0. O°MARA

311 East Liberty Street
Telephone: 775-323-1321
775-323-4082 (fax)

Attorneys for Plaintiff Marion Streczyn
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